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CHARLES P, R, MACAULAY, 943 1.A. 59%. 
 @haintitf in Error, : 
nid BRAOR TO THY CLACUIT come? | 
. OF COOK couNTY. 
MARY KELLY 


"Defendant in Brrer, ; 


RR. PRESIDING JUSTICE MeSURELY 
DELIVERED THN GPINION OF TH coURT. 


By this writ of error plaintiff secka the reversal 
ef on adverse Judgnent entered woon the verdict of a jury. 
Tudgment wae originally entered against defendant by confession 
wider a power of attorney in a note ‘executed by defendant and 
delivered to plaintiff. ‘Tren metion the defendant was allowed 
to plead an¢ defend. ; 
She pleaded failure of consideration in that she 
had employed plaintiff and Charles %, Erbatein to act as her | 
eolicitere in a eertain cause then pending in the Superior court 
of Cock county, and executed and delivered the sete in question 
to them uwoen the ecole and only consideration that they should se | 
represent her; but that wholly disregarding and in vielation of 
the agreement to eo ‘defend gaid eause, they failed, refused and 
neglectet te appear and negligently permitted a decree in ssid 
enuae to be entered against her pre confeseg; that through such 
negligenes she suffered great loss and was compelled to and 414 
at great expense exploy other counsel te obtain a reversal of 
eaid deerese. Upen triel ef the iseue eof fact as presented, the 
verdict was fer the defendant and judgment waa accordingly entered. 
This note was secured by & trust deei, and subsequently 
Mary Kelly filed her bill agaimet Charles ?, A, Macaulay, Charles 
Erbstein, and the trustee, seeking to have the lien of the trust 


{ 





deed rewoved s¢ a cloud and ordering that « release of the same 
be executed. The obtained a deeree in accordance with the 
‘prayer of her bill, which was affirmed by thie court in case Eo. 
30677, opinion filed Mareh 7, 1996. A petition fer certborart 
to the Supreme Court wae eubsequently denied, The basis of the 
oonclugion in that ese¢ was that the mete had been extinguished 
by the Judguent at lew. By the inetant writ of error, sued out 
on the last day of the two year peried of limitation, the ra 
versal of thie Judgment is sought. 

The brief filed om behalf of plaintiff does net 
foliow our rules, but apparently the only point argued is that 
the court should have peremptorliy instructed the jury to find for 
the plaintiff, We de net find omy reasonable theory on which thie 
should have been done, The defendant intreduced evidence tending 
to support her plea of a total failure of consideration, This 
presented a question of fact for the jury te determine, and the 
recerd does not show that the verdict was manifestly against the 
‘wot ght of the evidence. Under such clrewmetances the Judgment 
ie affirmed, 

AFFIEEED. 


Matehett and Johnston, J7,, concur, 
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PROPLE OF THE STATE OF ILLINOIS, ) 
Defendant in Errer, 
BRAOGR TO CRIMINAL OGURT 


OF GOOK cOouUNTY. 


@431.4.597 


ER, PRESIDING JUSTICE NMesuReZLy 
BSLIVERED THE OPINION OF THE COURT. 


ve. 


(JOHH KUYAKEWICH, 
Plaintiff in Srror. 


Defendant, John Kuyakewich, with Edward Rakowski and 

Bike Peeuiles, by indictment wae charged with stealing and taking 
away on Getober 13, 1925, two caces of exgs valued at $1°.75, the 
preperty of Richard J, Ceyne. Defendant wae granted a separate 
trisi. A jury fownd him guilty and he was sentenced to one year's 
imprisonment in the House of Corregtion and te pay a fine of $10. 

The jury could properly believe that defendant had a 
meat market and grocery at the corner of 14th place and Sangaxen 
street, Chicage; that prior to Getober 13, 1925, Edward Kakowsk’ 
and Mike Peculles, two young boys, were at defendant's place of 
business, where defendant asked them if they wanted te earn some 
money, and told them in substance if they would pick up merchandise 
in and around the Seuth Water etreet market and bring the same to 
him he would pay them for it; that on Getober 13, 1925, the two 
beys were seen by a private detective going down the aliey im the 
rear of Coyne Bros.’ store, which one of them entered and from #hich 
he brought cut a ease of eges which he gave to the other bey. The 
detective arrested one of the boys, but the cther escaned and went 
te the defendant's store, “here he wae ofterwaria arrested, Dee 
fendant himself disappeared from his etere at the time and did net 
return for twe or three days. — 

it is first argued for reversal that the evidence 

failed te establish that Richard J, Geyne was the owner of the eggs 
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alleged te have been stolem, Ceyne teetified that he had « place 
of business in Youth ater street market frem August 31, 1925, 
to the date of the trial, Bovesber 18, 1925, where he did busi- 
ness under the trade name ef Coyne Broes., and that he wae the 
sole owner of the business. He gave a deserintion ef bia estore 
and his stook of goods, including eggs. The detective saw the two 
boys steal a case of eggs from Coyne Bros.' store, The manager 
of Coyne Bros.* egg department identified the case of eges whi ch 
was stolen. The witnesses, Rakowski and Peeudles, testified that 
they tock the esse of eggs from Coyne Broe,' store, The erie 
dence, with other clroumstaness in the case, sufficiently proved 
the ownership. 

it is nest said that there was error in the admi scion 
of evidence relating to other orimes which had no connection with 
the erime alleged im the indictuent. Peesulles testified that # me 
time prior to October 13th he and Kakewski bad « comversation with 
the defendant, whe eald, “If we get anything, we should sell it toe 
him, and he told ue the Market is a good place to get things; told 
we to get anything we can get hold of; said he would buy it off ef 
us;" that eubsequentiy he and Rakewski committed anether theft ond 
e014 the procesds to defendant, and that on the morning ef Oetober 
13th, the date of the erime alleged, they were again told ty 4de- 
fendant to see if they could get sometsing more at the Market. 
The evidence of amother theft wan admitted enly te shew the rela- 
tionship of the parties ond that tae theft in question wae in pur- 
@uance of am agreement with the defendant. thie would make the 
defendsnt equally guilty with the persons whe setuslly took the 
property, although the defendant may not have been present at the 
time, There was mo error in receiving this evidence. Zeaple ¥. 
Walineky, 300 I11. 92; People v. Bond, 21 Ill, 74. 
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It is mext evid that the contuct of the prosecuting 
attorney was ixproper, requiring m reversal, The cases cited by 
defendant's attorney are in general caser where the proseouting 
attorney improperly questioned witmessen om behalf of the defen4~ 
ant. Here, the alleged improper questions were put te the State's 
witnesses and tended te show that they were delinquents. This rathe 
tended: to-weaken their teztimeny, so ve cannet say that the defend- 
ant was injured by developing this fact, 

Errors are alleged with reference to the instructions, 
which sre not in the brief and are referred to enly by number. 
Instruction deseribed as Ho, 5, given on behalf of the People, is 
merely a restatesent of the statute defining an accessory. It 
was net error te refuse. instruction Ho. 3 offered by the defend 
ant, ae the last paragraph ie wnintelligible. What the instruc 
tion was intended to oover was, hevever, in instruction He. 6, 
given at defendant's request. There wae no error with reference 
te the inetructions, 

It ie esid that the verdiet cannet stand because the 
defendant was found guilty of larceny, whereas the indictsent 
charged that the defendant feloniously and burglariously coual tted 
the theft. Burglary ond larceny may be charged im the same count 
of sn indictment. People v. Goodwin, 263 111. 99; People v. 
Eitagersig, 27 iil. 264, It is not necessary that the words 
*felonicusly * and “burglaricusly" be used; they may be rejected 
a8 surplueage and the count as to lareeny still be good. People 
v. Commors, 301 111. 112, 

The uneorreborated testimony of an accomplice ie suf} 
ficient te support a verdict of guilty. Juretich v. Beonke, 2°53 
Til. 494, The fury sew the two accomplices of defendant while on 
the witness stand and observed their demeanor and conduct while 
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testifying, ‘They «les had the benefit of observing the 4efontant, 
whe testified. We cannot say that the jury was not jJeetified in 
believing the testimony ef the accomplices, corroborated aa 44 
wae by several elrewistances. 
A@ there Was ao reveraibia error on the trial, the 
jJudgwent is affixed. 
ATVTRRZD, 


Matehett and Johusten, JJ., concur. 
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WADE TWICHELL COMPARKY, 
a Corporation, 


Appellee, 
APPEAL FROM MUBICIPAL COURT 
v8. 
OF CHICAGO, 
JAMES L, GAUDRIE, 
Appellant. } 


2437.4. 597% 


MR. PRESIDING JUSTICE MeBURELY 
DELIVERED THE OPINION OF THE COURT. 


Judgment for $2281.75 was entered by confession against 
defendant by virtue of a power of atterney in his nete. Subsequently 
he filed a petition asking that he be given leave to appear and make 
defense, which wae allowed, the judsment to stand as seeurity. The 
case was called for trial before a jury and after hearing the evidence 
the court inetructed to find the issue for the plaintiff. From the 
Judgement on the verdict the defendant appeals, 

The note was given in payment of a piane bought by de- 
fendant from the plaintiff. Defendant says he refused to pay the 
note on the ground that the piane was not the kind of paine called 
for by his written contract with plaintiff. The controversy centers 
about the language of this contract describing the kind of piane ecld 
te the defendant. Although the contract was read in evidence it does 
net appear in the abstract. We are therefore unable te construe it 
or arrive at any opinion abeut it. 

It is well settled that the abstract must show matters 
relied on for reverenl, and that the reviewing court will not examine 
the record to find grounds for reversal, Deterding v. Central [11i- 
nois Pyblic Service Co., 223 Tl1, App. 374. 

Although not required to do so, we have searched the 
bill of excertions for this contract and do not find it there. It is 
therefore not properly before this court, 
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In the absenee of the document embodying the agree- 
ment of the parties, which is the basie of this litigation, we 
must presume that the trial court correctly construed it and 
rightly concluded that the piano delivered was in full compliance 
with ite terms. 

We might add that so far aa the reeord shows the de« 
fendant still has the plane in question, Fe cannot retain the 
piano and at the same time escape paying for it. Wolf Co. v. 
Refrigerating Co., 252 Ill. 491; Brian v. Born Packers' Supply Co., 
203 Tll. App. 262. 

Ho good reason appearing for reversal, the judgment is 
affirmed, 

AFFIRMED, 


Matchett and Johnston, JJ,, coneur, 
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AGNES R, KRAKER, ) 
Appellant, ) 
APPEAL FROM CIROVIT couRT 
¥s. 
OF GOOK COUNTY. 
KATHERINE B, SMITH, 
Appellee, 


PA48T.A SOW 


ER. PRESINING JUSTIC MeSURELY 
DELIVERED THE OPINION OF THE COURT, 


This is an appeal by plaintiff from an adverse judge 
ment entered on a verdict for the defendant directed by the court. 
The defendant does not appear in thie court. 

The action wae to recever damages for personal ine 
juries. Defendant was in pogsession of a three story flat build- 
ing in Chicago and leased the third floor flat toe the elaintirr, 
There wae a flat on each floor, sid in the rear of each was a 
wooden porch twelve feet wide with conneoting stairways which led 
to the ground in the rear of the building. ‘The porches were for 
the use of the tenants ond oecupants of the flate and any other 
pariens who might lawfully be woon the premises for the purpose of 
ingress and egreee to and from the flats, The perches were supported 
by four weoden supperts, Pisintiff had bean a tenant of the third 
Tloor spartment since Cetcber 1, 1991. Gn June 16, 1922, she 
stepped out on the rear vorch for some domestic purpose and while 
etanding there the entire pereh structure collapsed and fell te the 
@reund, injuring plaintiff, 

it wae averred in the declaration that the collapse of 
the porch was eunsed by the defective condition of the wooden supe 
ports extending from the first and second floor porches to the 
third floor porch, and on the trial the plaintiff sought to show 


the condition of these supports, but the court refused to admit any 
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evidence as to their condition, ‘The court was apparently ef the 
opinion that the plaintiff could not recover unless she could prove 
that she had a contract binding on the landlord to keep these 
stairways and rear porches in repair. 

The trial court was in error in se ruling. Wvidence 
should have been admitted, tending to show the condition of the 
Fear porches, supports and stairways, The landlord, whe rents 
a4ifferent parte of his building te various tenants but reserves the 
stairways and other approaches or other parts of the building for 
the common use of his tenants, is under an implied duty te keep them 
in a reasonably safe condition and is liable for damages to persone 
lawfully in the building, resulting from a failure te verform that 
@uty. Shoninger Co. v. Mann, 219 I11. 242; Burke v. Hylett, 216 
Tll. 848; Fowler v. Crilly, 187 Ill. App. 403. 

Peremptory instruction for the defendant should not 
have been given if the evidenee tended to grove the allegations 
of the declaration and there was any evidence, with all tts reason- 
able inferences and intendmenta, fairly tending to show the pleine 
tiff's right te recover. Libby, MoNeill & L v. Cook, 222 111.206. 

The evidence tended to show that the first and second 
story porches with their supports and stairways were for the common 
wee of the tenants, and under the rule the landlord was under an 
implied @uty to use reascnable care to keep them in a reasonably 
safe condition. The ease should have gone to the jury. 

The judgment is reversed one the cause remanded, 

REVERSED AND REMANDED. 
MNatehett and Johnston, JJ., coneur,. 


rs By Oe Stated hy A VA Ae ee ae tg 8 OEE RS Sg 
% 24 = ayiy . on Jira ‘ mu A " 

< pS -9 , 

te ‘ ¥ 


— eveng Bivoo nae swofay thvooeT: ton Afwoo Vittmtele ans tad metatao 


mommge off <@) stor ayerciets bas attogque «leat: prone 


 Bhdactosers aunt mtd qed of eras shdanowae® vowed 













edt to vitmetagais aew Siver ext ,nott threo whee one onaenee 


aU 


eaend qoou of bteKiuet edt a9 aubatd soettago a oe co sent | 
ha Sk 


ARES At 


ethaget a2 eertetom: tame: : 
coned ive -petint oa al rere mi eaw duro Lait? off 
edd to Molsibavs eft wore. at galbae? sdotdlabe aah oved biota 


i, hi y EE 


etiet ofv , hs oibans oat oanres & Lae ers rpm ; 



















tn teliew Sew LOM NeL od olyt etd corny bow ,otenemd add Rone 


“tial ed? of ene sued ASuode comp) eT! eee . : 
Hebaemet savaen ord dna hewtevet ot tevaninh ante initia | 


a Poe pte ny ‘ of et : brah aby a-eee wadh 
bo hs 


ssa ' vat Se tems 
‘ne 
We He 


127 = 30946 


ees} eas Ta. 598 


Appellant, 
APPEAL FROM MURICIPAL COURT 


OF CHICAGO. 


vs. 


ROY QUINLAN, 
Appellee, 


KR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought suit on eleven notes for $500 each, 
executed and delivered by defendant. Defendant pleaded no con- 
sideration for the notes. Upon trial the jury returned a verdict 
against the plaintiff, and from the Judgment of mil capiat it 
anpealis, 

Plaintiff argues at length se to the sufficieney of 
the evidence to sustain the verdict, but defendant replies that 
this cannot be questioned in thés court for the reason that there 
is no motion for a new trial in the bill of exeeptions, The bill 
ef exceptions does not shew a motion for a new trial, and it is 
the weli established practice that under such circumstances there 
is not presented to the reviewing court any question as to whether 
the verdict is against the evidence. Yarber v. Chicage 4 Alton 
Ry. Co., 255 Ill. 589; Greenwell v. Hess, 298 I11. 459; People v. 
Faulkner, 248 I111., 158; Anderson v. Karstens, 297 111. 76; Briggs 
v. Page, 222 Ill. App. 223. 

We must therefore presume as sufficiently preven that 
defendant was employed by plaintiff as an advertising solicitor at 
& salary of $150 a week and a commission of 4 per cent. on his 
billings above a certain amount; that plaintiff sent sheecks to 
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defendant endorsed “drawing account to apply intel conmingsions 
earned;" that it subsequently developed that plaintiff had advanced 
to defendant more than the amount of commissions upon business pro- 
duced by defendant, and thereupon, at the solicitation of plain«- 
tiff, defendant aligned the notes in question, which represented 
the omount of the excess of advances over commissions, 

An employee is not personally liable for money ad- 
vanced to him in exeess of commissions where advanced ae a drawing 
account to be charged against commissions. Felsenthal Brose, & Co. 
vs. Gradwohl, 17 Il). App. 175; Hall ve. Bird-Bergstrom Kotor Car 
Co., 227 T1l. App. 587; 39 C,. J, 153. By the contract of employ- 
ment the parties did net intend that the money advaneed to defend- 
ant from time to time should be repaid to plaintiff in the event 
defendant's commiesions did not equal the advances, This being 
the rude; the defense of no consideration for the netes was proven. 

Complaint is made of the rulings of the court upon 
the admissibility of evidence, but we find no prejudicial error in 
this respect. Defendant under his plea was entitied te shew the 
entire transaction between the parties touching this iseue, 

The judgment is proper and is affirmed, 

AFVIRKED, 


Hatehett and Johneton, JJ,, coneur. 
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ABDREW T, STOKZS ond VERA POOLE, ) 
Appellees, ) : 
) APPEAL YROM MUNICIPAL GoURT 
va. . 
OF CHICAGO. 
JOHN B, MORRIS and BURNETT HORAIS, 
his wife, 
Appellants, 


GR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE GPINION OF TRE couRT. 


Apparentiy this is an appeal by defendants from a 
Judgment against them for 3100, entered upon the findings of the 
court, ‘The judgment might well be affirmed on the ground that the 
abstract of record ia not an abstract but merely an index, giving 
ue ne information as te the mature ef the clain. 

However, examination of the record shows that it is a 
suit brought for the return of earnest money paid on a contract of 
sale, whereby defendants agreed to sell and deliver to plaintiffs 
eli their interest and title to a certain centract for a warranty 
deed, conveying real estate, that defendants had with a Mr. George 
Allen. The contract is conditioned uwpen the canceliation of a 
eertain outstanding contract with Walter H. Smith and wife, and 
metice of such cancellation was to be given by the defendants te 
pisintiffe within ten 4aye after such cancellation, It is claimed 
that this eanceliation was by virtue of a letter to Gmith, dut there 
is no evidence that it was ever mailed to Smith or his wife, or that 
it was ever received by either of then, 

The Letter itself is somewhat vague, referring te an 
opinion of title that the dsfencants had received from the Chicago 
Title & Trust Company, and stating that, ae neither Smith nor his 


wife had taken any steps to consummate the saie, the defendants 
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declared their contract forfeited, This opinion of the Chieage 
Title & Trust Company shows a number of very important objections 
to the title which, ordinarily, 1t would be incwzbent upon the 
seliers te remove. It would be umreasonable to aseume that a 
proposed purchaser should clear up such objections. ‘the sellers, 
the defendants, would have no right te cancel their contract with 
Baith and his wife because of their own failure to clear up the 
title. 

There are other irregularities in the evidence of- 
fered on behalf of the defendants; for instance, the alleged 
letter directed to Gaith od wife purporting to eancel the con- 
tract is dated April 15, 1925, sand yet it bases the reasons for 
eanceliing the contraet upon the opinion of the Chicage Title & 
Trust Company, whieh ia dated May 3, 1925. There are other Ainge 
erepancias in the defondante’ evidence; ao, taking the record as 
@ whole, the judgment was justified and it is affirmed, 

APFIRMED, 


Katehett and Johnston, JJ., concur. 
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JON RUSSELL, 
APPEAL VROM MUNICIPAL COURT 


va, ; 
OF CHICAGO, 


TACGB SHAVTOR and Leo 
sig iat age My a 


pose yl yd 4 3 Pen. D 9 8 


wR. PRESIDING JUSTICN MeSuneLy 
DELIVERES THE GPINICN OF THR GovRT, 


Plaintiff breught eult te recover the balance due on 
the contract price of a car of peaches sold and delivered te de- 
fendants. befendants pleaded that they had paid to plaintiff a 
tum lese than the comtract price, which wae accepted by him in 
full satisfaction of hie claim, The trial court fewnd against the 
defendants and gave plinintiff jJadgment for the balance due of 
$454.64, and from this judguent defendants appeal. 

Plaintiff rosides in Sanford, Florida, and defendante 
in Chicago. The evidence tends to sow that in August, 101°, 
plaintiff verbally agreed to ship ten carloads of peaches to dee 
fendants, The ears were shipped at intervals and the plaintiff 
would make drafts ween the defendants for the purchaee price, 
whieh were paid on mine of the care, In September defendants 
wired « complaimt ae te the size of the peaches, te whieh plsintifr 
Feplied, requesting the numbers of dare reesived so they could be 
eheeked, and asked for « quick anewer, Defendante did not comoly 
with this request. When the draft for the tenth and last car was 
sent it was returned uupaid, and on Decasber Und defendants wrote 
te plaintiff as follows: 

ies, ‘dan, Samed, “Chicago, Dee. 2, 1919. 
Sanford, Via. 
Dear Sir: 


Referring to the Peseh Deal, we had te make the fol-« 
lowing allowances: 
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Zw. @ Lewin, Kelamages hieh. $180.00 
Bredehoft &' Ball, Ponvilie, 111, 67.05 
H, Heilgrin, Eadioon, Wis, 63, 28 


Lost om ear gold thew stere 
Total, PT) 


We are deducting these allowances, and enclose you chock 
to balance, 

it is true you wired us that if not satiefactery you 
would divert them eleewnere, but we had taken orders and seld 
ears to different points and we did net knew there was anything 
wrong witil care got there. ene of the Later eure were better 
and up to grade, #9 there was no necessity of diversion. The 
reason we did not send yeu a statacent and chesk te balance 
before this was because you wae traveliing mand we did mot knew 
where we could reach you, ond the Kadisen, Wis., car wae not 
adjusted until just reeentiy. Party wae elaiming considerable 
more allowance. 

Trusting that thie explanation isa satisfactory, we ara, 

Yours very truly, 
The Shaften Company.” 


Rnelesed was a cheek for $571.86. To thie plaintiff 
replied as followa: 


"Sanford, Flierldsa, Dee. 13, 101%. 
The Ghafton Co., 
Ghieage, 111. 


Gentlemen: 
We have your favor of Dee. 24 enclosing check for 
$371.86, for whleb we give yeu credit on aecount, but we 
he tively will met make you silowances om etuff that you 
have shipped around to different markets ond hed trouble with, 
ag we 4id net guarantee ~ @ profit, nor did we guarantee that 
you oould wake delivery te every Tom, Dick and Harry on gooda 
that we shipped you te Chieage,. Tnie is entirely out of reason 
and we are not geing to etand for it. We de net want te have 
trouble over thie affair, but you are certainly ging te pay us 
the balance of this sccount im full. if you do set pay it withe 
out trouble you will pay it with, I'11 tell you that right now, 
because you did net refuse any of the care, and 1 gave you an 
opportunity to let us divert the care if you sew fit, vou did 
not see fit, and that was your acceptance in every particular, 
and I will eertaimly not entertain this as a full settiemat. 
Bow don't pans thie idly by, because if you do we are going to 
start somet ding. 
Yours truly, 
( Gigned) John Russell. * 


The cheek enclosed in defendants’ Letter was retained 
by plaintiff and cashed December 18, 1919. Defendants’ aecount wae 
eredited with this, and euit fellewed for the balance, 

Whether or not the acceptance of a less sum than is 


aetualiy 4ue asneunts to an aceord and satiefaction depends upon 
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the peouliar cirewsetanges in each case, There must be « bong fide 
dispute between the parties, and merely an attempt te extingul sh 
an ebligetion by the payment of a sum less than the whele emount 
due in mot an accord and satisfaction, 

In the inetant oase there was me dlepute between the 
parties an te the tenth oar of peaches, and any sumplaint as te 
the prior care hed not been preased ond they were paid fer, 
Purthersere, the cheek wae net tendered with any statement that, 
if eecepted, it would be considered payment in full, Hething in 
the letter scan be so oonatrued, 

It is the well established rule that to consti tute 
an accord and satisfaction there must be an honeet dispute be- 
tween the parties as to the account, and a tender wade with exe 
plicit widerstanding ef both parties that it ie in full payment of 
aii demands and an acceptance by the creditor with the undersatoand- 
iug thet the tender is accepted in full payment. 
+ Gaines, 224 Lil. 606; Boom v. Greisheimer, 
226 Til. 109;  iaeeen v. Kons, Life ing. Go., 128 LL1. 638; 
dtmenn v. Jos, Lay Co., 834 Tiki. 84; Oleom v. Wubosh Coal 
pa 126 111, App, 253; Am, J, & lp Co. ¥. Lindsey Chair Co., 129 
TLl. Apo. 848; Keiper v. Am, 0, & 5, Go., 187 Thi. App. Ah; 
Tengue v. Burns, 187 111, App. 225; Obermeyer v. Win, Dairy Farms 


Gg., 109 Til. App. 863. 

The trial court properly held that the evidence did 
net establish accord and satisfaction om4 as there was no dispute 
as to the omount claimed by plaintiff, Judgment properly foliewed. 
; AFF IRUED, 














Matchett and Joimeton, J7., concur. 
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LAKY VIEW TRUST & SAVINGS BARK, ) 
a Corporation ) Q 
’ Appellant, 943 J.A. 39 
APPVAL PROM KUNICIPAL GOURT 
ve. 
) O¥ CHICAGO. 
EOVARD T. KELLY COMPANY, a 
Cerporation, 
Appell «oe. 


BR, PRESTISING JUSTICR MeSURELY 
RELIVERED THE OPIRION OF THE COURT. 


By this appeal plaintiff seeks the rever#al of an ad- 
verse judgment rendered in a suit brought to recover $75 alleged 
to have been paid by piaintiff to defeniant under a mistake of fact. 

Plaintiff is a banking eorperation, and en January 15, 
1925, it was served with a garnishee summons in the case of Kartin 
H. Schaefer for the use of Edvard T. Kelly Company, Municipal court, 
then and there to anewer os to the rights, eredite, choses in action 
er money in ite hands belonging to eaid Hartin H, Sehaefer. Pisine 
tiff filed an anower, admitting that it had in ite possession be- 
longing to Martin H. Schaefer the own of G75; Judament was rendered 
on the anewer, plaintiff paid said aw to the Edward T. Kelly Com- 
pany, and the jJudauent was sativfied of record. 

Subsequently, a2 a witness on behalf of plaintiff 
testified, “It developed later that he (Martin EH. Schaefer) was not 
the judgment debtor,* and plaintiff reimbureed the hr. Schaefer with 
whom it had an account. li then demanded the return ef the money 
paid to the Kelly Company, which was refuaed, md this action fole 
lowed. 

We agree with the argument of counsel for defendant 
that thie is not a sult te recover money paid under a mistake of 
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fact, but is a suit to recover money paid to satisfy a valid fudge 
ment rendered by » court of competent jurisdiction, Piaintiff, 
before it filed its answer, should have investigated the matter by 
interviewing its depositor and ascertaining the facts. Then o 
proper defense could have been made, It was plaintiff's negligence 
in failing to present ita defense in the garniehment sult thich 
brought about the present unfortunate situation. 

The judument in the garnishment case is satisfied, 
and were the plaintiff to recover in the present action there 
would be no recourse for the Keliy Company. The parties would not 
be in statu quo. Plaintiff must stand the reault of ites own negli- 
gence, 

The judgment is correct and ie affirmed, 


AVVIREED , 


Batehett and Johnaten, JJ., sonenur. 
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rom nn, bis RASTA. DOS 


Appellee, 
APPEAL FROM MUNICIPAL CouURT 
QF caicadée, 


VR. 


CHARLES I, NOLAR, 
Appeliant. 


BR, PRESIDING FUSTICE MetURELY 
DELIVERED SHE OPINION OF THY COURT. 


By thie appeal defendant seske « reversal of a judge 
ment againet him fer $669.46 in an action to recover money Loaned 
by vleintiff to him, 

The reeerd shewe that on May 8, 1924, defendant 
filed hie appearance, made a fury demand, and wae ordered to 
file am affidavit of merite in ten daye. In the seantime the 
ease was pleeed on the Jury calendar. A mumber of affidavits of 
merite and claims of seteoff were filed and atricken, Ail ef the 
affidevite of merite aduitted the claim ef plaintiff, but cleimed 
@ seteoff for work snd laber performed by defendant for the plain- 
tiff. Om Hevember 21, 1995, the court denied the plaintiff's mo- 
tion te strike the defendant's affidavit and set-off thes on file, 
but ordered the defentant to file a bili of particulars as to the 
Olaim of seteoff within ten days, Thies bill of particulars was 
net flied and en Decerber tnd the cause was reached for trial 
and continued to the felleving day, when it was ealled, Plaintiff 
ammneuneed that he was ready, but ecuneel] for defendant requested 
& @entinuance, This continuanee was refused, and the ease ordered 
te trial. The court wae then a¢vised that defendant hed not filed 
a bill ef particulars as ordered on November ®lst, and on plaine 
tiff's motion defendant's set-off vas stricken beeause of failure 
to file the bill of partiqulars as ordered, and as the affidavit 
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of merits sdmitted plaintiff's claim, judgment against the de- 
fendant waa entered. 

The proceedings seex to be entirely proper, The 
pill of particulars was properly ordered beeauce the claim of 
set-off alleged in general terma that defendant performed work 
and isber for plaintiff for a seriled severing two years and a 
half without showing the date or dates this work was done, 
Whether or net a litigant should be compelled te furnish a bill 
of particulars rests generally within the diseretion of the court. 
Dyfieis v. People, 206 111. 157. Gm failure te furcish o bill ef 
poerticulars ae ordered, the eourt may strike out the pleading. 





Til. App. 614. After the set-off was etricken, defendant's affi- 
davit of merits admitted plaintiff's claim and proof of the claim 
wae not required, snd judgment was properly entered. Epsicin v. 
Mie, M7 TLi. App. S21. 

Seme complaint is made with reference to the 





*‘abbreviated*® form in #hieh Eunieipal court reesords are kept. 
Hewever this may be, the judqement befere ue ie written eut im 
full and is in prover form. 
The pointe made against the Judument are not 
gubstantial and it is affirmed. 
AVY TRUED. 
Hatehett and Johnston, J7., seneur. 
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AMERICAN DISCOUNT COMPARY ) 
a Corporation, : z 3 dé A. 
Appellee, APPBAL PROM MUNICIPAL Counr 
VS. OF CHICAGO. 
Ww. z. HARRIS et Ale, 
Appellants, } 


MR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THR COURT, 


This is an action in replevin, with a count in trover, 
tried by the court, in which plaintiff had a judgment for $3387, 
from which defendant Harris appeals, | 

Harris bought an automobile from the Zugol Motor Com 
pany, giving as part of the purchase price his note dated August 
9, 1924, for $1047, payable in monthly instalments of $60 each for 
_ @leven months and $387 in twelve months, secured by a chattel mort- 
gage which was duly recorded. The note and mortgage were bought 
by plaintiff, the American Diseount Company, for a consideration 

f $900, on August 11, 1924. Regularly every month for eleven 
months Karri ‘ paid the $60.06 instalments to plaintiff without 
making any complaint that there was a mistake in the amount of the 
note and mortgage. In July, 1925, when sll of the payments had 
been made except the last payment of $387, which was due August 9, 
1925, on employee ef the plaintiff by mistake marked the note as 
paid and signed the cashior's name te a release of the mortgage 
and aleo signed a notary public's name to the acknowledgment and 
mailed these papers to Harris, Harris received the same, but made 
no move to correct the mistake, On August 9, 1925, a notice was 
mailed by plaintiff to Harris, requesting the payment of the $387, 
and in reply Harris wrote under date of August 13, 1925, stating 


that he had the note and the chattel mortgage and release in his 
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possession and that the release had been recorded, and invited the 
Plaintiff to “wake up." Plaintiff's beokkeeper testified that 
when he received the letter he called Harris on the telephone and 
had a convereation with him, in whieh Harrie for the first time 
Claimed that the amount of the note and mortgage wae wrong, in that 
when he signed the nete and paper he 41d not have his glasees and 
could not read witheut them, and that he did not receive @ credit 
for $425 for a car which he had delivered as part of the purchase 
price. Plaintiff's bookkeeper testified that on July 15, 1925, 
Harris cane to Plaintiff's office and asked to have the note of 
$387 extended, ond that after conferring with the credit manager 
Plaintiff declined to make this extension, Harris devies this 
eonversation. 

Plaintiff was proven to be a bona fide purchaser for 
value before maturity of the note without notice of any infirmity. 
Bhriich v. Chapple, 311 Tll. 467, That the note and mortcage were 
eaneelled and mailed? to defendant by mistake is not controverted: 
henee much canceliation and mailing are inoperative. 

The defense of fraué in the exeoution of the note was 
not proven, even if such defense were competent as against the 
Plaintiff, There was ne agreement that Harris was to receive a 
credit of $426 for his car. The price of the sutomobile, as ape 
pears from the chattel mortgage, was $1647, which was paid by the 
delivery of a secondhand car, plus $300 in cash, plus the note for 
$1047. 

The trial court evidently believed that defendant 
wished to take advantage of the plaintiff's mistake in smding 
him the cancelled neste and release of mortgage, and that the de- 
fense of fraud in securing his execution of the same wae an after- 
thought. The jutemont is correet and is affirmed, sania : 


Matchett and Jerneton, J7., concur. 
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247 + 31067 
ADAM SOHMALL ) i i 
Appellee, } £4 a 1 A. 5 9 ¢ 
APPHAL FROM BUPERION GOURT 
VS. 
OF COOK Coury. 
THE BULL. DOG AUTO FIRS 
IRGURANCE ASSOCIATION 
OF CHICAGO, 
Appellant, } 


BR. PRESIDING JUSTICH MesiRELY 
DELIVERED THE OPINION OF THE COURT, 


‘This ia an appeal by defendant from a judgment fer 
$400 entered upon the verdict of the jury in a trial of on ace 
tion brought to recover on a policy of inaurance issued by de- 
fendant to plaintif?, 

The only defense presented is that the defendant was 
not llable,becsause its policy was a contract of indemnity against 
lose or damage and not a contract of indeunity against liability, 
_@nd that plaintiff had not proven any actual lees or dumage. 

Plaintiff alleged and proved that while the policy was 
in full force and effect hie automobile ran inte and eollided 
with one operated by Joseph Vogt; that thereafter Vogt commenced 
a suit in the Huniecipal court againet him, which case procesded 
to trial and a judgment in favor of Vogt and against plaintiff was 
had for $400; that said judgnent remained in full foree ana ef- 
fect and no appeal had been taken therel'rom; and that under the 
policy sued on, defendant wae beund to pay this judgement. 

The distinction between a contract of indemnity against 
Loss and a gontract of indemnity against liability is reeognized 
in this State. Kinnan v. Glebe Indemnity Go., 233 111. App. 451; 
Kinnan v. Hurst Co., 317 [13., 262. 





"a 4 = bf a 4 wre) ay, Ae eh a ee Dal a i 
: 1 i a . Une BNR Rint Se Ok, So x {t 
t , ve v 6 ’ ras ty ty ss ree. \ 
| $ PL RA oe rc ih ae th 
aia pe?" A *, 
fat i 
i : , vis fet Shin a 
w fal as hata WEIN AE im 
2 Out B Lig ty 
b, i PS 
: ; J 
ee ~ : \ rig 


FOOls = Tae 
ie A: plashiteho tunel 


cic 


ot ae et stall 


eer oA. Tess 


ARFRIOS ‘HOLE TNS ea ET 
o¥ TRIOS OOO eo ia q Ae ‘ ae Reha a bon nar 8s cn sae ind 


< 3 





i ‘ , he ae ‘. "1O. 
Fa ORS ea nt fied 
jie Seek Pee tow 


Se 2 Mats aim af eke RON we 


“vara ¢mster autores Fa 


Ripe » abhi : anh 
THD mr to OTHTAO om comirs.t 


hytsag ae xyell 
aot Sram hart, a weet duasiteted : nit taste ine. aban tien tau 
sea ka te Laied aml eABL Bae Re RoddEsT out meg Doeeta, OPE, 
-ob y@ bewaet sonmxvent ‘to yoltieg 2 ne wovooot et Faquens a0ks 
ke eee ee ee er Rrstrr ot dmaben, | 
ar dnahaeteh on tents as hos nongsg onke tab etcuveatinls st stay . 
Mntege TItemebal Yo-sretdne9 # saw Yoiton BFt Om, cass hye Lele bbe 
\UALidadd sencage ye tmubad: 2 deendnoo dom has, eh 0 anh, : 
-sueceh 19 seed lauton you, sevorg ton bet Uikimkeda ete ibe 
Qe YORLoy oat okine tatd bevoty bus boHoike Thidnkets | 
bebition bas otal ras eh ifomosoe wid Soe'tee bas oto diet mh, ‘ 
henmemnss Igo’ ms tesvertt tert ;IyoV Mqvest yh beaertec extol aie 
Rebriovont smny Aotty ,mt! tunkeye tyoo Laas tewll saht ah Ste mw 
adv Yitabate trulnge hae SyoV “ty cowed a2 tadembyt w bas taba 
«Yo Bas GOTO? Lint m2 Deatariet trmoagho iow tudo ,OODS mew hal 
ext tebey tad? baw jmottored? wexed aed bat feoqqu om han wom 
| dtiney bart, whts yoo oF dmod caw Pomdcw heb 1 bows woilog 
foxlage YFinmehak Yo Couttnoy # amewted notevatiwhh af: Gly 
bextngover el wtitdass suatage yeluaedah ‘te aie | 


ORME E foie 8S Metal Meme a Ee cera nape 
4% pe LGR « «an vie ne 9 aad 


4 Wit eh dein Hatpan’ 














fr 


We are of the opinion that the peliay is . suliidveus 
to indemnify the insured against lose or damage and te pay all 
final judgments rendered against the ineured. In paragraph 4 of 
the policy the company undertakes “to indemnify the subscriber 
against any loss and damage resulting from legal liability;" in 
paragraph 5, “to indemmify the subseriber against any and all less 
and damages resulting from legal liability;* and in speciel previ- 
sions the defendant agrees “{a) te defend in the name and on be- 
half ef eaid subseriber and at the cost and expense of the Associa- 
tion all claime, demands or suites arising under the coverage ex- 
tended thereunder. (b) To pay ali actual costs and expenses in- 
eurred in any and all esueh defenses, and to pay all final Juigments 


per, wherein same specifically comes 





within the coverage extenced thereunder, but in no case to exceed 
the maximum limite of liability in thie polley provided.” (Italics 
ours.) We find nothing in conflict with an agreement te pay the 
Judgment in question. The words in subsection (b) above, “wherein 
sane specifically comes within the coverage extended thereunder, * 
Yrelate to the "Property Damage Coverage" in the preceding paragraph 
4, 

Under the above construction of the poliey the judge 
ment is right and is affirmed. 

AVVIRMED, 

Matehett and Johnaton, JJ., concur. 
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JOSEPH SANDMAN, 
Appellee, ; 
APPEAL FROM MURICIPAL COURT 


OF CHICAGO. 


VR. 
ELMER BENESCH, 


Appellant. | 943 TA. 5 O9 


UR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT, 


Thies ie a suit, tried by the court, fer the re- 
covery of a broker's commiesion, in which plaintiff had a jude- 
ment for 91256, from which defendant appeals, 

The fJudgnent rust be reversed for the reason that 
plaintiff aid net prooure varties ready and willing te perform, 

Defendant was the owner of a moving picture theater 
in Chicage, and was aporeached by plaintiff, a real estate 
broker, with a view to effecting o lease, who vroduced Morris. 
Loganaky and Abe Kats ag proapectsa, Mureh 21, 1925, a conditional 
agreement was signed, which recited, sasong other things, that dee 
fendant had received from Lomansky and Kats the sum of $2,000 as 
a deposit on the lease and that the "terms of lease to be settled 
at lawyer's office Monday at 1:00 ?, BM. *** All other subjects 
must be agreeable to both parties.” Loszaneky then gave defeniant 
his cheek for $2,000. This occurred on Saturday evening, On 
Monday morning defendant went te the bank to have the cheek cer- 
tified and wae informed that payment of it had been stepped. This 
cheek wae introduced in evidence an’ it le stamped “payment stopped. * 
Monday the parties came to br, Levit's office and plaintiff was 
informed that payment of the cheek had been stopped, but he requested 
that defendant say nothing to the propesed buyers as “it would just 
spoil the deal.” 
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At this conference the parties were unable to agree 
on various terms of the lease relating to heating, redecorating, 
jJanitor's service and other important items, About five days later 
the attorney for Lezaneky and Katz drew up a lease which the de- 
fendant agreed to accept, but when they were told that defendant was 
ready to sign they gave notice that they would not exeeurte it and 
that the deal vas off, Defentant's attorney then wrote a letter to 
Lozansky and Katz expreasing the willingness of the defendant te 
execute the lease, but no answer waa made, Plaintiff testified 
somewhat uncertainly that defendant promised to pay him a commission, 
which vas denied by the defendant. 

Obviously the agreement of karch 2Zlst did not ameunt 
to a valid contract, but left the terms of the lease subject to 
subsequent agreement, which failed. Under these circumstances the 
Plaintiff did not procure parties who were ready and willing to_ 
enter into a lease with the defendant, and hence did net perform 
the services for which he claims a commission. 

This ease is governed by the rule that, if any portion 
of the proposed terms ie not settled or no mode is agreed on by 
which it may be settled, there is ne agreement. 13 6. J. 264, and 
eases there cited. 

"If something is reserved’ for the further agreement of both pare 


ties, the promise can give rise to no legal obligation until such 
further agreement.” Vol. I, Wiliiston on Contracts, p. 78. 


See also Boden v. Swanson, 320 Ill.,, 199%. 
¥or the above indicated reason the judgment is re- 
versed with a finding of facts. 
| REVERSED WITH PIRDING OF PACTS. 


Matchett and Johnston, JJ., conour. 
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256 + 31076 WINDING OF PACTS, 


We find that no binding contract was entered inte 
between the defendant and Losansky and Katz, and that plaintiff 
did not procure parties ready and willing toe enter into a lease 


with the defendant. 
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LESLIZ FP. VOORHEYS and LUCIEN ©. ) 
HARDING, as Trustees under the Laat 


J, Hara a | 
WALA. tad Tostenant of Amow J, Harding, 94 3 i uns 5 9 9 


Nefendants in Brror, 
BRROR TO SUPERIOR COURT 
va. 


RACHEL HARDING RUSSELL JOUX &, HARDING 
and DYIGHT 3, HARDIN 
Phaioiitte in Error. 


OF COOR GOMITY. 


UR, JUSTICE MATCHETT DELIVERED THE OPINION OF THR couRT. 


This writ of error is prosecuted by Rachel Harding 
Russell, a legatee under the last will and testament of her father, 
Amos J, Harding, to reverse a decree entered in a sult begun by 
the trustees under the will for a settlement of their aceounts as 
trustees and for the appointment of their successor, 

Rachel Harding Russell filed an anawer to the bill 
and thereafter a cross-bill, praying for a complete accounting by 
the trustees, Ghe is the surviving beneficiary under the will. 
The decree wae entered and the account stated without a reference 
te a master in chancery, and the only errer argued in the brief of 
Plaintiffe in error in that the court stated the account without | 
such reforence. Barnes v. Barnes, 28% [11, 895. 

The defendants in error, trustees, have filed a plea 
in this court, in whieh they allege that Rachel Harding Russell 
' gught not to maintain her writ because after the renditien of the 
decree and before the suing out of the writ of error, she received 
and accepted from the trustees certain assets and moneys found and 
adjudged by the decree to be due and owing to her, namely, @ certifi-g 
eate of interest #122 frem the Corn Exchange Hational Bank, and 
$155.25 found and adjudged by the decree to be due to her, and that 
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she executed and delivered her receipts for these assets and cash, 
and the same appear in the record, Thereby, it is slleged, she 
released and waived any and all errore in the reoords and preceed- 
ings, if any such error or errors there be. 

' Rachel Harding Russell has filed a replieation to 
this plea, in which she says that she ought not te be barred, beq 
cause the certificate of interest /122 mentioned in the plea was, 
prior to and at the time of the entry of the deeree, admitted by 
complainants to be the exclusive property of the defendemt, plain- 
tiff in error, and that she was absolutely entitled thereto, and 
that the reversal of the decree will not affect her right te said 
certificate; further that the eash smounting te $135.25, mentioned 
in the said plea, was,prier te an’ at the time of the entry ef the 
decree, har exolusive property, on4 was admitted by complainants, 
defendante in error, to be such; that she was absolutely entitled 
thereto, and the reversal of the decree will not affeot her ri cht 
thereto, 

The replication further averse that the ¢gertificate ef ine 
terest and cash aforesaid were not received and accepted by Rachel 
Harding Russell as assets and money# found and adjudged by the 
decree to be due and owing te her, and were not received and ace 
cepted by her with full knowledge that the seme were delivered to 
her in pureuance of the decree, and that the receipts mentioned 
were not executed and delivered by her with full knowledge of the 
contents thereo!, 

That the voluntery acceptance of the benefits of a 
decree, with knowledge by a party thereto, operates as a release 
ef arrer, an’ that such o party will not be nermitted te attack 
the decree the benefits of which have been thus accepted, seems to 
be well settled in thie etate. Thomas v. Negus, 2 Gil, 760; Morgan 
v. Ladd, 2 Gil. 414; Holt v. Reid, 46 I11, 181; King v. King, 215 


f) 





RR oy Bh. 
,feeo hae ateena seed? to? ateteoes ted betevifes baa hetraems ede. 


one ,fegotfe at 4! ,ydexedt been eh posi venicomee were ot 
_ wbepoone " ahxeget edd at at08%Te. fe pone ewe hoviaw han Senge Lom” 
| vod sxeat waont ao core deme yan vt van .* 
ot sobtagifost « petit wed ffonewR aaibtel Lenggd 
od boriad ov of som dxgure acta dew? ayam ern: oton ah ants pron 
~sew welg edd al bancbtciem $8.24 teetasal Ye daw, 7 tec ae uae . 
vi bettinbe ,satoch adi to ytdoe of3 le emis oft te hae ot t0ls|g 
~nlal¢ ,imsbaoteb edt to ¥tte qos. avs marta staal od yuh J corgaie 
Daw oder? belt itus ylotwionds saw oda tats he torte uh a 
bis® of tdgit tan teotie fou LLiv seavoeh otf toodae¥ever oct tadt 
henstiaem ,22,a0L8 of yaidnuome draw orld Katt xeeeeet patentee” | 
ont to yetar ot ‘te omti eff ts fom oF codte) ee yim Hime ort oO 
ehrentsleme: Yd hettiche sew hae Erode seinwtae te peweRen’ 
boftizoe vietuloeds eer ete ged? piove od ad, neste me tbe Eade) 
try ts xed toe'tte tom [Lhy eotoahd ent to Leerowet edd hoe , eteredd 
3) + 990 AB 
wai to etaoktlixee emt jad? arava atecttwyt Ao kiao Liao PME 4 yore ae 
feriaeti yd batqvoos how bevtooat som stew bhenorots dane, dan, de@wedier 
ott YF Degdutbe han hovot exsnom hun eiensaiee. cfomnnl, pabbaell, » 
~Sa hm» bovisoas tom emer hoe ,ted of galwo bas euh, od; at nemMOR) 
ef hetevifed ste smeg oft sada. abe Leronok , Lid adie rok ee botqoe — 
homeiscem sefqieset edt tats baa ,ewnoeh edd. ‘toeenapeteg: at tod 
edt te ogbe lwo. Lit dite wt yd bemevileh how: Se tooRe dom eto | 
og ompmtas eam henge 
-  @ to et tgored sar ‘to: eieseliniaiieisisiiiidiais heh wwe 
onenlet 2 ae 2e8cxero ,oteTAMt YttAY 6 YS Oba kwonst Mthw jerepebe 
Mowtia of batt loved of tom flim einen a dame telt tke ytoee tein 
Of axaee ,bntqvoon thi? sont vad iotdw ‘to est tedst ont: eotaebiantte > 
MeATOM 700" «£20 8 aul. seme? sedate abd mt Smkdtenc Liaw. ee:! 
86% ,patd .v pate ;484 .11l Od ,bteh .v GhoM hub .£k0 & Bhal -* 

















Til. 100, 

Where the plea raises an issue of fact which cainet 
be tried by the record, it seems the usual practice is to refer 
the issue to the trial court in order that it may be there tried 
and the result certified te the appellate tribunal, Moore v. 
Williams, 132 Ill. 691. 

An examination of the suggestions made by the res- 
pective parties and a comparison of the same with the record 
indicates, horever, that the iesues here raised by the pleadings 
ean be tried cut by the record, 

The final decree in thie cause was entered on July 
19, 1923, It is suggested in behalf of Rachel Rarding Russell 
that an order entered prior to that time, on May 8, 1923, providing 
that distributions upon the certificate of interest of the Corn Bx- 
change National Bank established the ownership and right te immedi- 
ate possession of the certificate itself im Kachel Harding Russell, 
so that at the time ef the entry of the deeree the same was already 
admittedly her property. 

The order, as the same appears in the record, however, 
aoes not bear out that contention. It appears therefrom that it 
was made te appear to the court that the trustees of the estate 
had coblected, among other sums, $540, fer distributions upon this 
eertificate of interest, an’ that the trustees held and treated 
the same as part of the canital of the trust eetate; that the court 
found that the said swum so received was distributed out of the 
profits and constituted income to the trust estate when and as ree 
ceived; and it was therefore ordered that the trustees were au- 
thorized to treat as income this and other sume collected to the 
total amoumt of $868.50, and to make distributionm thereof, it being 
understood, however, that upon distribution to the beneficiary, 
Rachel Harding Russell, the trustees might deduct therefrom the 
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4 
sum of $349.03, aa shown by eaid trustee's account to have been 
overpaid to her from the income. It is therefore apparent that this 
certificate did not by the terme of that order become the absolute 
| property of Rachel Narding Russell, but, on the contrary, it appears 
from this order an‘ from the account that the same was regarded ae 
belonging to the corpus of the estate, 

It is aleo suggested by defendant and plaintiff in 
error Rachel Harding Russell, that the $155,25 which she reeeived 
was a pert of the sum of $868,506, which was directed to be paid te 
her under the eaid order of May 8th, and that as a matter of fact 
after the payment of sald wwn of $135.25, there is eti11 due the 
gum of $25.22 under the said order of May 8, 1923. As complainants, 
however, point out, it is clear that defendant in errer has mis- 
apprehended the state of the record in thie respect, since the de- 
eree iteelf recites that these sums named in the order of Ray 8, 
1925, were theretofere paid to defendant in error. 

We conclude that, heaving accepted the benefits of the 
decree (her receipts appearing in the record), an? the replication 
failing to state any facte whieh woul’ indicate that the same were 
not received voluntarily and with knowledge, we must hold that the 
acceptance of these benefits operates ae a release of error, and 
that the writ of error must be dismissed, ' 

WRIT OF MRROR pIskIsaRD, 


MeSurely, ». J., and Johnston, J7., concur, 
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8. 


SOSSPH R, TILE, 
Plaintiff in Brrer. 


BR, JUSTICE BATCHETT DALIVARBD THE OPINION OY THR COURT. 

Veen trial by the court «ithout a Jury, olaintiff 
in server wae found guilty under om information wile chsereed that 
he “on the 29th day ef Nowerber, A. PD, 1994, at the City of 
Chicago, afereani¢@, dia ther acd there filfully ant felenieuely 
and fraudulently and with the intent te cheat amd defraud, by 
means of & frau¢ulent cheok ebtained from thie «ffiont a ebsek 
for $300 which was the equivalent of $500 in Mnited Etetes cure 
Pency, #11 the pereonel geede ene property ef the eaid af fient. 
The said Jeseph K. File tertered this effiant a cheek fer #300 
éreawn on the Sheriden Truet and Savings Rank ef Chieacc, meds 
payeble te ecsh om¢ vigeed Joe. &. Wile, when at the tine the 
eaid jos, K. Wile Wd net hewe sufficient fumde er eredit rith 
saii Bank, * 

There were potions for a new triel ond in arrest of 
fudoment, and defendant, plaintiff in error, wae tertenced te 
confinement im the House af Zorreetion for the term of ene 
year and te wey 2 fine ef $1600 and seste. 

it is the contention of the defendant, slaintiff in 
error, that the information dee at eharge any arine cuffictent 
to eustain the Jodanont. 

it de wall settled in tnis state that on information 
eF incietment which dees not substantially charge a erime wilh 
net sustain eo convietion and that the seme will be reversed on 
writ of errer, even if the defendent hae pleaded guiity, fsa 
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Feason for the rule is apparent, #hen an inferantion or tndietaent 
4949 neh charge en oifenge, then the defendant doses net adadit the 
Gotmiesten of si ¢ifess by pleading guilty te doing the thing 
cherged, Of many eaeer wiick might ba cited we wili refer te 
Siewanexi v. Seonkde, 728 Thi. 493; People v. Weiss, 168 111. App. 
502; Beeyle vy. Butg, Si3 Thi. 380, 

It is apparent that the susposed offense for whieh 
the defendavt was proseauted was the erime defineé by an Aat te 
pumiah the woking, drawing, uttering er delivering of checks, 
érafts or orders ror the payment of mowey wits intent to defrand, 
‘epereved Buy 6, 1917, That det provides thut any pereon who with 
intent te defraud ehsil make, draw, utter or deliver any check, 
dvart or erder for the payment el money uven any bank or other 
depositary, ond thereby obtain from any person any money, personal 
property or other valuable thing, knowing at the time of such msking, 
aévaving, witering or dulivery tuat the maker or drawer Aas not sul- 
ficient funds in or eredit with euch bank or ether depositary for 
the payment 6f such sheek, aralt er order in full upon its sresente- 
tien, shall be gulity of a misdemeanor, See Sulin-Hurd Lil, Kev. 
Stat. 1925, chapter 38, section 255, page 902, 

the State's Attorney contends that the information 
shoevld he regarded an Aceeribing a single transaction, while plain- 
tiff in errer contends that 1t deserihes two offenses. if it is te 
be construed in the Latter senee, it in spparent that neither vara- 
@raph charges the aubsetenee of the erime. The firet paragraph of 
the information dees not allege the usame of the bank upon which the 
eheek wan drawn, while the leat paragresh dees not allege thet the 
guppeesd offense was committed in the City of Chieage. 

Again, if we construe the tve poragraphe ae deroribing 
one supposed offense, it is apparent thet so substantial element ef 
the ofime deseribed in the statute ie omitted in that it is net 
alleged that the defendant knew at the time of making, drawing, 
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uttering er 4eiivering the cheek that there were not sufficient 
fanda or are4it at the hank te pay it. 

That sugh kXsovledge is o eubatamtial element of the 
orime is avparent from reading the statute. It has beer wo held 
by the Suprese Court ef thie state in People vy. Senteardah}, 16 
Ti., 96. | 

Yor the reasens indiested the Judyment will be 
reversed, 

REVRASES, 


SeSurely, FP. 3,, sud Iebusten, J,, conour. 
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Appellee, 
APPEAL PROM SUPERIOR COURT 
va. 


JAMES WALSH, B. ™. WALSH and 
WALSH TINE COMPANY, a Corporation, 
Appellants, 


OF COOK COUNTY, 


WR, JUSTICE MATCHNTT DELIVERED THE OPINION OF THS COURT. 


The plaintiff eued E, B, Walsh, his son, James VYalah, 
and the Waieh Tire Company, a corporation, of which the father 
is president, in an action on the case, 

. The declaration alleged that on Getober 10, 1923, 
while the plaintiff wae driving her motor vehicle in a westerly 
direction on Roosevelt Road, Pulage County, [liinois, in the 
exercivze of due care, defendants drove another moter vehicle in 
an easterly direction on said road, and the driver thereof eo 
earelessly operated it that It sellided with the motor vehicle ef 
the plaintiff, damaging it, 

In a second count it was alleged thet defendants 
were neglicent in that they drove at a “igh and excessive rate of 
speed. The third count charged that defendante operated the 
vehicle wilfully, wantonly and maliciously, at a high rate of 
speed. 

The corporation filed a plea of the general ieaue 
and @ second plea denying that it managed or operated the suto- 
mobile which was alleged to have damaged the veriele of the 
Plaintiff, 

The cause was tried by the court without a jury, and 
the court found that the defeniant, James Walsh, wae net guilty, 
and defendant Walsh Tire Company, a corperation, guilty on counte 
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ene and two, overruled motions ef the corperation fer a new trial 
and in arrest of Sida eailinenl Judgment in faver of the plaine 
tiff in the sum of $980. 

The record does not disclose hew the case was dis- 
posed of av te defendant BE. Z, Walsh. 

The question argued and to be determined on the ree- 
ord is whether the corporation was liable on the undisputed facts 
which appear in evidence, 

The facts appear to be that at the time in question 
Edwin E. Walsh, father of James Waleh, was president of the de- 
fendent corporation, the Waleh Tire Company, The defendant James 
Walsh, his son, at times worked for the corporation, but was not 
en officer of it. At the time of the accident James Yaleh was 
driving the ear which belonged to the corporation and did not 
belong to his father, James Walsh was then eighteen years of 
age. He had worked fer the Waleh Tire Company practigally all 
his life. He 4id not have anything to 40 with the control of 
the company; he did not know any of the officers of the corpera- 
tion, with the exception of his father. The father had an autome- 
bile of his own whieh he drove, and he never in faet drove this 
car of the corperation, which was kept in a garage where the cor- 
poration had its place of business, Janes Walsh was accustomed 
to go there and get the car whenever he wanted it. On the day of 
this aceident young Walsh had used the ear in making collections 
for the corporation. At this time he wae attending sehool, and he 
got the car just after school clesed for the day and used it in 
making collections and returned it to the garage. Then, solely 
for the purpose of a pleasure trip, he took the car out, took two 
of his young lady friends woen the ride during which the secident 
ecourred, The drive taken was not in any way for the benefit of 


the corporation or in conneotion with any of its business, but the 
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father, who was president of the corporation, kmew that his sen 
was accustomed to use the car for pleasure trips and seems to 
have authorized such use, 

Although the court found that the driver was not 
guilty (which would seem to indicate that he was not negligent), 
that question is not argued in the briefs, and we shall assune, 
for the purposes of this decision, that the driver was negligent. 

There has been much conflict in the authorities of 
this and ether states ae to when and under what particular cir cume- 
stances a parent owner of an automobile used fer the pleasure of 
the family ie liable for injuries sustained as result of negli- 
gent driving thereof by a member of the family. 

The latest expression of our Supreme court on this 
subject is found in Gates v. Mader, 316 111. 313, where, by a 
divided court, Arkin v. Page, 287 111. 420, was distinguished on 
the ground that in that case the minor son whe drove the car was 
not using the car “for pleasure or for any fauwily purpose, * 

The court there followed Graham v. Page, 300 Tli. 
40, and in ite opinion quotes with apperent approval its dictum 
in Arkin v. Page, supra, saying: ‘We said in that case that the 
weight of authority supported the liability of the owner of a 
ear kept for family use and pleasure when an injury was neglie 
gently caused by it while driven by one of his children, * 

We understand from this decision that our highest 
court has accepted the “family purpose" theory of liability in 
such cases. That doctrine, however, has not, so far as we are 
aware, in any state been extended se as to make a corporation, 
controlled by the head of the family, liable in this clase of caves 

The plaintiff cites a line of cases, following 
Nenables v. Smith, 2 Queen's Bench 2%, where a distinetion was 
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drawn between cases where a vehicle is entrusted by a master te 

@ servant under anscifie inetructions as te ite use, and those 
eases where the master authorizes the use of the vehicle generally, 
holding the master not liable in the first clags of cases, but 
liable in the second, 

Davia v. Jeffords-Schoenmann Prod. & Brok, Uo., 261 
8, ¥. 401; Mulvehill v. Bates, 31 Minn. 364, and Zuttle v. Dedge, 
116 3. W. 627, are aleo cited, and an examination of these cases 
shows that the principle announced in Venables v. Smith, supra, was 
applied in them. 

We do not think the rule is applicable te the facts 
which appear here. In Venables v. Smith, supra, the court was of 
the opinion that by reason ef s statutery enactment the relationship 
of master and servant existed, There is no auch statute here. The 
work of younc Yaleh had entirely ceased for the day, and he was not, 
in our opinion, the servant of the corporation while enjoying this 
Particular ride, On the contrary, he was simply the bailee of the 
automobile; and it has never yet, we think, been held that a baller 
is in such eases liable for the negligence of the bailee. 

But if it be coneeded that the relationship of master 
and servant existed, this pleasure trip was net in any sense within 
the scope of the employment of young Walsh. The corperation was 
not organized for the purpose of furnishing pleasure and smusement 
to the sone of its officials (or to anyone else) so far as appears 
from the reeord. We do net quite understand what plaintiff means 
by referring to the defendant company ae a “family" corporation. 
There ig no proof in the record that the father is the owner of all 
the stock. It would be rather difficult toe define what a‘family” 
corporation is, Plaintiff dees not attempt te define it. Pre- 
sumably the head of the family woul4 necessarily be a holder of 
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stock. But how much? ! 

Since no judgment was entered against the father, we 
need not consider the question of his liability or non-hiability. 
We hold as a matter of low that the corporation was net liable. 
The judgment is therefore reversed and the cause remanded, 

REVERSED AND REMANDED, 


MeSurely, P. J,, and Johnston, J., concur, 
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MA, TYUSTICH MATCHETT DELIVERND THS OPINION OF THE COURT, 


in on action in agsumpoit Boon trial before a jury « 
verdict wae returned for plaintiff im the eum of $7500. A remitti- 


tur of $8000 wae required, wherewon motions ef defencanta for a» 
new trial ean? in arrest were overeruled and a judgment for $9906 
entered, 

The plaintiff contends that the bill of exeeptions 
fooe net purport to contain a1). of the evidence had and received 
in the cause, and that consequently it will be presumed in this 
court that the evidence supported the verdict. It ie true that 
the gertificate of the trial Judge does net contain any sietesent 
that the bill of exceptions contains 11 of the evidence bad and 
Feceived in the cause. The bili of exceptions does, hewever, 
show the follewing facts, It recites that the cause eame on fer 


trial om December 14, 1925, bevore one of the Judges of the court 
sitting on the commen law aide thereof and the jury. “Yhereupen 


the plaintiff, to maintain the issues on ite part, thereupon in- 
troduced the folleving evidenes.“ After which appear the names 
of certain witnesses called om behalf of the plaintiff, whe were 
evorn and teatified. Ypen the conclusion of this evidence offered 


and received for the slaintiff, the piaintiff rested ite ease and 
thereupon the defendant moved the eourt im writing that the jury 


should be direeted to find the defendant net guilty, and this in- 
struction was refused by the court and the motion over-ruled, and 
“thereupon the defendant te maintain the issues on its part ine 
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troduced the following evidence." After the introduction of the 
evidence of these witnesses for the defendant, the defendant 
rested, and “thereupon the plaintiff te further maintain the 
issues in its behalf introduced the fellewing evidence, to-wit.” 
Thereupon “both parties rested and thereupen the jury wae excused, 
and st the close ef all the evidence” the defendant, by ite coun- 
eel, moved the court in writing te instruct the jury to find the 
issues for the defendant and tendered with said writing a motion 
inetructing to the eame effect, which motiun and writing are set 
wp in haee verbs. ‘the bili of exeestions further ehows that the 
instreetion ~as refused and the motion denied by the court; that 
defendants exee ted and that after the jury returned the verdict 
a motion fer a new trial was entered by defendante, which sietien 
was denied an‘ to which ruling defendants excepted, and that ‘= 
fendante seved in arrest of jufgment; that this motien was over- 


Fuled anc that defendante again excepted, aid that the court 
thereupon entered judauent. 


it is quite true, as plaintiff contends, that a bill 
of exceptions must either expressly or by inference state that it 
contains #11 the testimony, While this bill ef excections does 
not expressly so state, the inference, we think, is conclusive 
from the fuete which itadees state snd which are above recited. 
Garine Sank of Chicage v. Rushmore et ai., 28 Lil, 463; Hijl v. 
Chisago City Ry, Ge., 126 lil, App. 182; People v. Scanlan, 265 
Tll. 609. Ye hold, therefore, that the bili ef exeeptiones is 
sufficient. 

The judgment forthe defendants is joint, and it is 
contended in the first pleee that the judsment must be reversed 
beenuse the court erred in entering Judgment against the three 
defendants, as the record affirmatively shevs that there was ne 
Joint liability. The conclusion which we have reached on this 
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point will make it unnegessary to discuss other errere assigned 
and argued, The declaration ae smended averred that on December 
7, 1920, Melleil & Hicwine Go, entered inte « written agreement 
which is set up in haee verbo. It provides in subetanee that 
for a peried of five years the pisintiff agreed to furnish suf. 
fielent and suitable sute trueke te heul and deliver all geods 
and wares which NeNeil & Hicgine Co. may desire hauled inte er 
out of ite place of business in Chieage and suburbs; thet 
Plaintiff will furnish and keep in repair sufficient five-eton 
trucks with the neme ef Meheil & Riggins Co. painted in gold 
Letters and on the panels the words “Hene-euch Food Producte*® 
in gold letters, and te pay for the phrase “Ghield ef quality* 
to be pointed on the aute trucks and keep the same in good condi«- 
tion; that pleintirs will furnish covers, tackies and akids, and 
chayffeures and pay helpere $60 a week, and that plaintiff "ex- 
presaly agrees to do «11 of sald teaming, hauling and delivering 
aad returning of ald goods satiefactery te the said Keleil.” 

Other vrevicions of the contract provide fer a com- 
poemesation to be nai4d, ond the contract eles previded that plaine 
tiff agreed to pay “te the enid KeNeil as liquidated damages 
$10,000 if he io eullty of a breach of any of the covenants con- 
tained in thie agreewent." The contract in signed Kelveil & 
Biggine Co., by B. 7. Kelieil, Viee President, and Sisboid 
Sehseffer Co. Philip J. Sieteld, President. 

fhe declaration further svere that plaintiff? fae 
mediately began to de hauling under the contract; that it further 
performed the contract and all ite previsions to the satisfaction 
ef the said Sotieil until prevented from further performance 
thereof by the defendant, but that defendant failed to give its 
general elty teasing, hauling end delivery to plaintiff, and on 
August 26th refused to allow plaintiff to do ony mere havling, 
whereby the plaintiff was deprived of the compensation provided 
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for /its contract. 

The declaration alee averred “That Kieleil & Higgins 
Ge. merged inte Wholesale Grocers Company, and that the Pholesnale 
Groeers Compasy agewmed the debts and obligations of Kebeil & 
fliggins o., and is new doing business under the nase of Durand 
Kelelletiorner So.“ Attached te thie declaration were the eoomen 
counts. befendant iekeil & Higgine Go. filed # ples ef the 
general iseue. | 

It ie net argued in behalf of plaintiff thet the 
declarstion «vores or that the preef in feet shows a Joint liabiii- 
ty, om? it is eenceded that if the Judgment te errenecus oe te 
amy one of the three defendants, then 1t must, unter well estab 
lished rules in this state, be reversed. 

The plaintiff, hovrever, doops contend that einer the 
question of ton-joint liability wae not raleed by especial plea 
in bar or in abatement, the necessity of wach preof was not 
negerssery uncer Seetion 84 of the Practice act, chapter 110, Smith- 
Hurd Til. Rev. State 1925, whieh prevides thet in actions upon 
contracts express or implied, against twe or more defendants 
a6 yertners or payors, whether they are so alleged or not, proof 
of the Joint lisbility or partnershiy of the defendants shall net 
in the first instanes be required te entitle the plaintiff te 
Jutguent, wilese such proof has been rendered necessary by pleading 
in abatement or in ber, That section has been coneidered in many 
eaees whieh are cited and relied on by plaintiff, as well as by 
defendant, ig. v. He 3, Ghaflin fo., 176 Ili. 119; 
Hewiiton +. Century Ma de., 160 Til, App. 100; Internationa) 
Packing Co. v. Tene, 165 Ti. App. 248; Heifelmeler v. Heeht, 145 
Til, App. 116; and Martin v. Helson, 35 D11. App. 917. 

The law as laid down im these deciaians is explicit, 








an@d it ie alear, ve think, that the statute dees not apply in a 
ease where the pleading woon the face of it affircatively shoves 
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that the liability, if any, is several amd net joint. ‘That ap- 
pears to be the cave here not only from the pleadings but from 
the contract which was offered in evidense, The sontract is be- 
treen plaintiff and Belleil & Higgins Co. The other defendants 
are not naned ag parties to it. The pleading averse that Uchetl 
& Hiegine Co, “merged” into one of the other eoroorationsa de- 
fenfants, and that that serperntion assumed the debte and obli- 
gations of Neieil & Higgins Co, What the nature of that merger 
wae is not averred. If it was a merger under the previsions of 
the statute, the effect presumptively would be te disccive the 
ene cerverstion and create another. 4 mn Lill, Gee | 
Sommerce Commission, S231 I2i, 999. In that case keNell & Yiggina 
would have ceased to exist and therefore could not be jointly 





liable with its successor, although the latter assused the peywent 
of its predeceseor'sa stliigations,. Gm the other hand, if the 
merger wae brought abeut through contract and net under the pro- 
visions of the statute, it ie again epparent thet Nerell 4 Bige 
gins Go. 414 not change ite identity nor become identical «ith 
its eucerssor, the Wholermnle Greeers Corporation, As defendants 
Point out, the record negatives Joint liability because it af- 
firsatively shove the absonee ef the wiity of time whieh is es- 
gentiol to Joint liabtilty. See Yords and Phrases, 2nd series, 
vol, 7, p. 1232. 


Tae enser cited shovy corelusively that claintiff can 
mot recover in thin enee for a joint lisbliity; that the judgment 
ie# errenecous os to the defendants Shelesale Grocers Corveration 
and Dyrand-Kekell-forner Co., irrespective of ite merits ae against 
MeHeil & Kiggina Ce. 

The Judgment must be reversed.and the cause remanded. 

REVERSED AND REMANDED: 


MeSurely, Pe Jos end Johnaton, B., soneur. 
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CHARLES T. BRAXER, 
Appellee, 
vs. 
} 
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2431.4. 600 


APPRAL FROM MURICIPAL CouRT 
‘ OF CHICAGO. 
GEGAGE HALLSCK TAYLOR, 

Appellant, 


WR, JUSTICE MATCHETT DELIVERED {HE OPINION OF THE couRT. 


This is an appeal by the defendant from « judgment in 
the sum of $200, entered upon the verdict of the jury, which was 
instructed by the court to return said verdict at the close of 
all the evidence, 

The claim ef plaintiff was fer interest alleged te 
be due and payable by the terme of certain notes which the state- 
ment averred had been executed by the defendant to the order ef 
Robert Ward and by said Ward endorsed and delivered fer value 
received to the plaintiff before maturity. 

The affidavit of merits denied that defendant ever 
executed the notes mentioned “and slieged in the plaintiff's state- 
ment oi claim;" denied that he ever delivered the notes to Robert 
Ward or to anyone else; denied that the plaintiff was the legal 
holder thereof, and alleged that on, to-wit, Mareh 19, 1924, 
Robert Ward obtained possession of the said notes by fraud and 
under the terms of a trust receipt wherein said Ward agreed that 
the notes mentioned in the plaintiff's statement ef claim were 
taken, among others, te be exehanged for other outstanding unse- 
eured notes of George H. Taylor whieh had been theretefore given 
to Ward; that in said trust agreement eaid Ward agreed to return 
te the defendant a11 ef the foregoing notes, together with others 
obtained at the same time, within ten days from Mareh 19, 1924, 
if said unsecured notes were not obtained, and that no other use 


of said notes mentioned in the plaintiff's statement of claim 
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would or could be made; that Robert Ward did not at any time re- 
turn said unsecured notes and did not = any time return to the 
defendant any of the notes Ey plaintiff's statesent of 
Claim; denied that the pleintiff was the legal holder therecf, or 
that he obtained the same without notice; slleged that defendant 
received no consideration therefor, and alleged that the plaintiff 
aid er could have known, by the exercise of ordinary care, that 
eaid notes were without consideration ani were not executed or 
delivered by the defendant. 

Upon trial the plaintiff produced the notes, which 
(he testified) he received together with the trust deed in vart 
payment of a real estate deal with Kobert Ward on July 1, 1924; 
that Vard purchased from plaintiff a building located at 925-925 
Irving Park Boulevard and paid him a part in cash and alse gave him 
in part payment theese notes, together with some other notes of 
the defendant, 

The trust deed was also produced, amd plaintiff tes- 
tified that he received it July 1, 1924, and that he had computed 
the total interest ¢ue at $200, 

The notes and trust deed were atmitted in evidence, 
and it appears that these notes were signed by the defendant, each 
for the sum of $240, drawing interest at the rate of six» per cent 
per annum, payable annually, and each to the order of Robert Ward 
and by him endorsed without recourse, 

The feregoing wae all the evi dence submitted, There- 
upon defendant Fequested an instruction to the jury te return a 
verdict for the defendant, which was denied, and a motion in be-~ 
half of plaintiff to instruet the jury to return a verdict fer 
the plaintiff was given. Motions of defendant for a new trial and 
in arrest of judgment were also over-ruled, 


The defendant contends on the autherity of Bippus v. 
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Vail, 230 Ill. App. 633, that the court erred in denying the mo- 
tion of the defendant to instruct the jury to return a verdict in 
defendant's favor at the clone of the evidence, He argues that 
the burden was upon the plaintiff to prove that he was the omer 
of the notes and also the delivery of the notes by the maker, He 
urges that the record fails to show any evidence tending te show 
these material averments, 

Sippus v. Vail, supra, is not, we think, controlling. 
In that ease there was a verified plea denying the execution of 
the note sued on in conformity with the provisions of Section 52 
of the Practice Act. See Smith-Hurd Iliinois Rev. Statutes, 
chapter 110, pages 1957-1958. This section provides: 

“No person shall be permitted to deny,on trial, the exe- 
cution or assignment of any instrument in writing, whether sealed 
er not, upon which any action may have been brought, or which 
shall be pleaded or set up by way of defense or set-off, or is 
admissible under the pleadings, when a copy is filed, unless 
the person so denying the same shall, if defendant, verify his 
plea by affidavit; end if plaintiff shall file his affidavit 
denying the execution eF assignment of such inetrument; Provided, 
if the party making such denial be not the party alleged te have 
executed or assigned such instrument, the denial may be made on 
the information and belief of such party." 

On the same date that this section was re-enacted (for 
substantially it is a re-enactment of previous statutes) the legis- 
lature passed the Negotiable Instrumehts Act. GmitheHurd's Kev. 
Stat. p. 1760, Section 16 of which prevides in part: 

Seen But where the instrument is in the hands of a holder 
in due course, a valid delivery thereof by ali parties prior te 
him so as to make them liable to him, is conclusively presumed. 
And where the instrument is no, longer in the possession of a 
party whose signature appears thereon, » valid and intentional 
delivery by him is presumed until the contrary is proved." 

In Bippus v. Vail ra, it wae stated that these two 
sections, namely, Section 52 of the Practice Aet and Section 16 of 
the Begotiable Instruments Act, were not inconsistent or in con- 


flict. Thet case apparently over-rules Woltsen v. Wei » 168 
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111, App. 220, which held that the two sections were inconsistent 
and that as Section 16 was specific while Section 52 was general, 
Section 16 must be held te supersede said Section 52. 

In Bippus v. Vail, supra, apparently, Sticke) v. 
Neibuhy, 221 Ill. App. 606, was not called to the attention of 
the court. That was an appeal from a case heard in the Cirouwit 
court of Logan County, and defendant filed a verified plea deny- 
ing the execution of the note mued on, Upon the trial the signa- 
ture te the note was proved, but there was no direct evidence as 
to the delivery of it, and the court gave a peremptory instruction 
for the defendant, The Appellate court for the Third District, 
however, reversed the judguent, stating that as the evidence showed 
plaintiff was in possession of the note at the trial of the claim 
{she having produced and offered it in evidences), that fact was 
prima facie evidence that it had been delivered. 

in Brennan's Hegotiable Instruments Law, Annoteted, 
4th edition, 1926, page 130, the author states that thie seotion 
16 applies even to the case of an undelivered bill er note made 
payable to érder, stolen by the payee, sndorsed by rim and ne- 
gotiated to a holder in due course, thus codifying such extreme ec 
oases as Clarke v. Johnson, 54 111, 996, and Shipley v. Carroll, 
45 Till, 285. 

Ye agree with Binpous v. Vail, supra, that there is 





no necessary conflict between the provisions of Section 16 of the 
Negotiable Instruments Act and Section 52 of the Practice Act. 
Section 52 limits the clrewnstances under which « defendant may 
be permitted to deny the execution or assignment of an instrument 
in writing. It does not define what shall or shall not be con- 
sidered presumptive evidence thereof. Section 16 covers that 
subject, ae to suite on negotiable instruments, and as the later 


enactment of the legislature changes any rule which may have been 
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announced in decisions prior therete which is ineonsistent there- 
with. 

Here the evidence was sufficient te prima facie show 
a delivery and that plaintiff was the owner, Defendant 4id net 
avail himeelf of his privilege under the affidavit to effer evi-e 
dence to the contrary. In the absence of evidence tending te 
support these or any other defenses, the court properly instructed 
the jury to find fer the plaintifr, 

We have assumed that the affidavit of merits was 
sufficient te allow proof of the defense, There is much doubt, 
however, whether it was in fact sufficient. It does not deny that 
defendant signed the notes, While it alleges, a8 a mere conclu- 
sion, that the defendant did net execute the same, the speeific 
facts set forth in the affidavit tend to show that he did in fact 
execute and deliver thems 

The court 4i4 not err in instrueting- the fury toe re- 
turn a verdict for the plaintiff for the amount shown to be due. 
The judgement is therefore affirmed, 

AFFIRMED. 
MeSurely, ?. J., and Johnston, J., eonecur. 
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BICHARL ©, YUNKAR, 


appellee, ) 9AS T.A. 600 


vs. APPRAL FROM RUNICTPAL CORT 


CATHERINE CORDELL, “OF ourcage, 
Appellant. 


UR, TUSTIGE BATCHETT TRLIVERED THE GPIFIOH OF THE COURT, 


The plaintiff eaued for the value ef services allesed 
to have been rendered by him in the way of assisting defendant in 
gathering evidence for uae in « prospective suit fer diverce from 
her husband, in rewoving and storing certain furniture belenging te 
defentant and fer steage charges for the same, and fer the hee of 
his autemebiie in perferuing these services. The iteme of Bere 
vice were specified in detail in the etatenent of claim and two 
payments amounting to 2130 eredited thereen, leaving « claimed 
balance of $2649. These supposed services covered a period fram 
Mareh 12, 1919, to May 10, 1923. 

The affidavit of merits denied that any services in 
gommection with shadowing defendant's husband had been performed 
by the plaintiff exeept on Bareh 14, 1919, and Hkarch 22, 1922, 
amd theee, it averred, were not rendered at the request of pliain- 
tiff, The affidAevit sdmitted that plaintiff assisted? in removing 
the furnitere end storing it, but alleged that this service was 
voluntary on his part without suggestion of remuneration. 

There was trial by jury and a verdict fer }500, upon 
which the court, cover-ruling motions ef defendant fer a new trial, 
and in arrest, entered Judgment, 

It is first contended in defendant's beialf that the 
court erred in afmitting evidenge of the plaintiff as to the value 
of these services witncut proper foundation being firet laid, in 
that the evidence failed to show defendant's knewledge of the 
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usual and customary charges for such services, 

Pinintify wae neither a detective, warchouteman ner 
eabman, wd the services which 1% is claimed he tandered were 
quite unueusl in their nature. Ye do not think that there was any 
established and customary charge therefor, and that under these 
eirowistances hia evidence a» te the fair and reasonable charge was 








admissible. Chisage & Jastern Q- V. Beyang, 142 111. 
401; Schumbrecht} v. oni cay: Se, 194 411, Apr. 254; 
Bleming vy. Ghisego Git; bh», 263 112, App. 18%. If there ras 





error in the admission of tais wvidenee, we de not think it was 
reversible. 

Tae defendant, however, further contends that the ver+ 
@ict is against the manifest preponderance of the evidener, amd it 
mast be conceded that as te muuber of witnesses the preponderance 
of evidence on some material sets is» with the defendant, But the 
aifferencee between the parties aut of which tre euit ariserm take on 
aonewhat of the nature of a family quarrel, since the sister of 
Plaintiff is defendant's daugiterein-~iaw, It doce not avoear that 
any b111 for earvices was ever rendere4, anid it ia apparent thet 
the items, a® specified in the statement of claim, were isrgely 
am afterthought, That the jury #60 regarded then ie apparent from 
the faet that for items claimed smounting te $2649, only $5900 was 
allowed. 

Om the ether hand it ie apparent that there is some 
liability for some services whiah the plaintiff performed. The 
testimony shows (and it is net vontradicted) that the attorney fer 
the defern¢ant suggested that pisintiff's services were verth $50, 
and the defendant paid 9100, giving a cheek which the jury was 
§uetified in finding was on aceownt. Plaintiff charged fer 1092 
hours at $2 an hour. It appears that 870 of these hours were spent 
in going te the atterney's effiee, in attending court and keaping 
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defendant informed, There is no preot of request by defendant or of 
necessity of performance ov such gerviees, Yurther charges for 
storing goods and for the use of automobile are alec, we think, 
entirely groundiees, 

The firet definite dewend for compensation was made 
by plaintiff to defendant's son, Arthur J. Cordell, and at thet 
time when plaintiff was asked what he wanted he would not say, 
but the next day he made a demand for $406, 

This evidence Le not contradicted, and efter con- 
aitering all the evidence the court is of the opinion that the sum 
of $3060 in addition te the payments waieh have already been wade 
te the plaintiff will be weple compensation, If, therefore, the 
Plaintiff will, within ten days, remit from the Judgment rendered 
the sum of 9260 1t will be affirmed; otherwise 14 will be ree 
versed and the cause remanded for ancther trial. 

AVELHMED POR AEEITYITUR; 
OTARRTISE AZVERSED AKD KMKANDED, 
MeSurely, *. 7., ond Johusten, J., comeur. 
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Tet 
MAKI® B. CLARK, , ) 9 7 ~ ec:he S01 
Appellee, 
: APPZAL FROM MUNICIPAL COURT 
vs. 
OF CHICASS. 
GEORGE {, MILLER, 


Appellant. 


UR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


Thies is an appeal by the defendant from a judgment 
in the sum of $1100, entered upon the verdict of a jury, motions 
for a new trial «and in arrest of judgment having been over-ruled. 

The statement of claim disclosed a demand for a bal- 
ance alleged to be due on ascount of money loaned, and the de- 
fense set wp in the affidavit of merite was that the money which 
defontant reeeived from plaintiff was net received as a loan, 
but that plaintiff#, desiring te buy an automebile, requested de- 
fendant te purchase the same for her, which defendant did, and 
that the various sums of money sent to defendant by plaintiff were 
used by him in making payments for the automobile. 

The only error assigned and argued ia that the court 
refused to grant a new trial, which, it is said, sheuld have been 
allowed beeause the verdict was against the weight of the evidence 
and because the statement of claim was not supported by the evie 
dence. 

Phere has been no appearance in this court by pleine 
tiff in euppert of the fudement. Kotwithstan4ing, after a careful 
consideration of the argument of defendant as well as of the evi- 
dence, we are of the opinion that the judgment should be affirmed, 

The plaintifr, the evidence tends to show, has been 
a widow for eighteen or twenty years. The defendant is a married 
man, who was first introduced to plaintiff sometime in May, 1923, 
at her home, and she says (and he does not deny) that he then 
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told her "that his wife had left him in pitiful cirounstances; 
that it had kept his nose to the grindstone." 

She, plaintiff, says that defendant asked her if she 
would lend him money to purchase a car, He, deSeniant, says that 
as they walke4 and talked together she eaid she woul?é buy an aue- 
tomobile, but that she 414 not wieh her son-in-law to know about 
it. Ee saye that she seid, "I am going to buy you one and I want 
you to use it.” 

The uncentradicted evidence shore that the defendant 
purchased the car at 6108 Cottage Grove avenue in his own name, 
at a cost of $1588; that the cash paid wae $615, and that the 
balance was payable monthly. 

The uncontradicted evidence alse shows that plaintiff 
and defendant made a trip tegether in the car to Idlewild, Micht- 
-gan, at which time the car was damased ani the sum of 347 was apent 

in repairing it. 

The evidence sleo shows that in April, 1923, being 
about to leave the city, plaintiff left her jewelry with the defend 
ant, conciating of a 4ianond earring, two chains and a diamond ring, 
and that defendant pawned these for the sum of $950; that he mailed 
the pawn tickets to the plaintiff while she was absent from the city, 
and that she redeemed the same, paying the amount of the loan, with 
interest at the rate of $2.50 a month, Thereafter defendant wrote 
plaintiff, "Dear ! do feel somewhat embarrassed. Dear I am sorry 
that I pawned your jewelry ‘or what I did and shall get it out as 
soon as I ean my reanon for being sorry is because I did not get 
enough to do any good yet I have deprived you of it.” 

5 The plaintiff says that on August 23rd defendent ore 
dered a suit of clothes “beforehis wife ran away," anc that they 
were pressing him for money and she then loaned him $40 to pay the 
Dill. He does not deny this, 
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Defendant himeelf testifies that he traded the auto- 
mobile which he first purehased for another car, an’ that the 
first car wae in his possession all the time until he traded it 
off, He also testifies that in the course of these transactions 
he built a garage on his own property in which te keep the ear 
at a cont of $275. 

An extended correspondence between theae parties was 
placed in evidence and indicates that their relations, which were 
for a time warm and cordial, afterwards eooled. We de not find 
anything in thie correspondence which would enable us to say that 
the verdict of the jury is against the weight of the evidence, but 
on the contrary we think that the correspondence tends to sustain 
the verdict. 

The defendant indicates his thoughte about the trans- 
action in the following Language of his brief: 

"In this day ond time when women have acquired such social, 
political ani economical laxity and freadom, they can éniy exe 
pact to take alao of the accompanying burdens, and one of these 
burdens is that they must stand where they fall, when they have 
ning ang money for the companionship and asacciation of a 

This court cannot bring itself to appreve of this 
proposition, either from the standpoint of philosophy or law, 

The judgment is affirmed, 

AVFIRUSD, 


MeSurely, P. J., and Johbneton, J., concur, 
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BICKETT COAL ABD CORE 60,, m431.A. 601 


a Corcoration, 


APPEAL SRGR MiWviclP aL 
We. ; 
BIEKLEY OGAL . O64, @ cerceration, 
Appellee, 


BR, JUSTIC® MATCHATT DELIVERED THR OPINION OF THe covet, 


The plaintiff sued on a claim for a behanee of 
$2147.18, alleged to be due to it tor coal sold and delivered, 
end the defendant filed ai affidavit of merite end « seteoff, in 
whieh it claimed the owe of 69961.081,0n account of cllewances 
made by defendant te certain of its customers pursuant te an 
agreement with the plaintiff on secount of the defective character 
ef the coal which defendant eurehased from plaintars during Be 
center, 1959, and Jamuery, 1925. 

The clais of off-cat stated that auring tais tine 
defendant purchased from plaintiff muserous cars of lamp coal te 
be shiened from the Glencoe mine in Indtenay that many oY the cara 
shipped es lump coal contained mine rum eosi and others contained 
& quantity of sersenings mixed with lump coal; that as « reeult 
thereof defendant's customers in many cases refused te accept 
gald cosl as lump ceal and rejeeted the ears woor arvival; that 
defendant taen entered into an agreement with plaintiff that the 
defeniert showld make allewsanees as were necesuury te induce ite 
customers te accept auch ¢are of coal, or te resell such eoul at 
the best price obtainable, sud to deduct from any payments to be 
made te the plaintiff by the defendant the awount of such sllevane s 
and the Gfferenee between the price at which coal had been sold by 
deforéant a8 limp coe) and the price whieh it was able te sel) 
@uch seal for in its condition, wd any expense of reconsigning 
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or demurrage which acerued by reason of such refusal, 

There was attached te defendant's affidavit of 
merits an exhibit giving the List of the care shipped ae lump 
¢oal, whieh it wae claimed comtatMed goal of an inferior quality, 
snowing the car nusbers, weight in pounds, allowance per ton 
made to its customers and tetal ealiowances made te defendant, 
ené this exhibit was by reference cade w part cf the defendant's 
wet~orl, 

The plaimtif?'s affidavit of wmerite to the statauent 
6? seteoff deniad that plaintiff had shipped care as lump coal 
whieh were ae a matter of fset mine rum or sereenings, end denied 
thet it ever entered inte an sgreement authoriuing defendant te 
Sake any ellowances to the purchasers from the defendant ag al« 
leged. The Lueued were subaitted te a jury, which returned a 
verdict for defendant wpen ite claim of off-set in the eum of 
$1814.73, upon which the court, over-ruling « metion for a new 
trial, entered Judgment. 

Vhe plaintiff here centends that the trial court 
erreé in rulings on the adumieelon of evidenee, ond in particular 
that it permitted certain exhibits to be received in evidence, 
whieh were in the hature of communications from defendant's 
eurtomers, objecting to the quality of the coal delivered. 
Pisintiff sage that these were statements of third parties and 
therefore nat binding om plaintiff, but purely hemreay, under the 
Tule as atmounced by this sourt in Staver Carriage Co. v. Ameri- 
O+, 286 Lil. Aop. 634, and by the tupreme 


Cenrt in Capen et al. v. Delteicer Gless Co., 108 111., 196. 
there is no doubt of the correctness of the rahe as 





announced in these eases where in a euit between vender and 
wendee for the purchase price, statenente of the suatomers of the 


vendee complaining of the guaiity of the goode are offered, Such 
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testimony ic, a8 & general rule, to be rejected as mere hearsay, 
That le not aprliesble, however, where, at disclosed by the reserd 
here, defendant's elaim of set-off ia based on the theery that 
Plaintiff falled te keep its prowuises to make good aliowances for 
glaimed defeete by purchasers frem the vendee of the esal pur- 
chased from the plaintiff. 

In a awit of this nature claims made by customers 
ef the ‘defendant become a part of the res gestae and ere admdecible 
under the rule laid down in Peat » Baretti, 206 
ELL. App. 261; and Allen v. Jghna-iiar in, TAL 121. App. 217. 
im such case a proof of a complaint meade by the customer ia an 
eseential part of the cause of setion, and such complaint when 
made is a part of the reg gestec and therefore aiminsible, The 
éietinection has been reeoguised by the courte of other states. 
See Lewiston Trust So. v. Sasekford, 100 BF. E, 826; Hoge Banking 
& Realty Co. v. Baum, 32 Atl. 970. 

It 1s next dontended that the court erred in refusing 











te reosive evidence tending to shew thet at the time the erder for 
the coal wan given tse sales manager for the slaintiff informed tie 
representative of the defendant that the sereen at the Ciencee 
mine, from which the coal wae te be delivered, had net been ured 
for the period of a year, and that it would not therefore sereen 
as freely and perfectly ae it atherwiee would do, Plaintiff says, 
“Althouch parel evidence is net admissible te vary the express 
provisions of a written contract, it is adwissible where the cone 
tract io silent on a particular matter for the purpose of arriving 
at the intentions of the parties with reference to such matter,” 
in support of this contention Deniin v. Peegling ef al-, 80 Tii. 
608,18 cited. 

The ordersef defendant for the eeal shipped and the 
acceptances thereof by the plaintiff were in writing, and sil 






“fowen at ws Reuntvalh an on 
ea net went oe wo nnn 08 2 









" vpemiten yl oboe mates reese 249 Ye thee ve 
pidbvebane ous Sn sateen ays Olt Ye Fags mmened 


208 sktdensd «1 
Ry am. a i 








- whe ond mms ote te fast nese at f pateamne « aj 
- beets Vzdateke wt a0 ral woinn wt 


| me. onnteneste tou ituae 2 ale ban, ne a 
ted Pidsoteay a baie ontwendie ie ae leah: 


prior or contemporaneous oral conversations were merged in the 
writing. Doplin v. Daeghing, supra, ie a ease “here the plaintiff 
had made a euntract to do tertain construction werk, and during 





the course of perforuing it 4id other extra work at the request 
of the defendant. Hvidenee of the smount of such extra cork and 
the value thereof was therefore properly reeeived. That case te 
mot at all opplicable to facts such ae appear here, Tovn of Hane 
v. Farreily, 192 T11, 821; Swith v. Kueh, 212 T1k. Ape. 84, 

it ie mext contended that the court erred in refusing 
evidence ae te the kin’ ef eonl shinped te defendant rarruant te 
the orders, it i# sald that the order called for *"Yourth vein 
Glencoe coal,” and that there ie no evidte:ce that the coal 
shipped was not of that kind; that the ouality of the coal was 
thererore immnt oral wider the rule annewnsed in Peoris Grang 
Sugar Co. v. Zumey et_al., 175 111. 631, ond Fuche 4 Jong Ma, Co 
v. Kittredge & Co., 24% 113. 38. Tho rule applied in those eases 
has reference te cases im which » specific thing ia purchased 
under ite trade name. In ouch case there 1a mo implied warranty 
for obvious reasons. The orders here in evidence are fer a cer~ 
tein ceal te be mined from a certain veln, but there is no evi- 
denee to indieate that the comi wae pirehaeed wider a trade name, 
There was, we think, ne error as argued in thie respect. 

The vecerd shows that the jury were instructs? as 
follows: 

*fhe jury are further inetrueted under the law that the 
burden of vreef ie ween the plaintiff to sreve that it shipped 
sil got pope ya yer: i = in evidense, according to 

it ie urged that inasmuch as the case rent to trial 
on the ieeves raised by the defenfant's eleim of set-off and the 
Plaintiff's affidavit of merits thereto, the burden of proof in 
the case was upon the defendant, and that it was ast incumbent 
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wpon the plaintiff to prove that it shipped te the defendant in 
accordance with the tenor of the somtracts, but on the contrary 
it was ineunbent on the defendant te prove that pleaintarf 4i4 
mot ship aoe] according te the tener of the contracts, 

Tae instructions were gives orally, and the plaistifr 
made certain objections therete but did not them velee the ebjec- 
tion that is raleed here. Koresver, the instructicas when eonside 
eved as & whole eorrestly state the lew, Pisintify sennet object 
here to am instruction in whieh ke sequieseed upom the trial. 

H. Go. v. Ghemiexy, G2 111. 835. 
The plaintiff next contends that tae verdict and 





judgment are contrary to the weight of tne evidence. hile error 
de mot specifically aesigned on this point, we have severtnelexs 
@xamined the evidence au? are of the opinion tiat the jury could 
properly return the verdict upon which judgment was entered, It 
ie therefore affirmed, 5 
AFTIOMSD, 


eSureiy, 5. J., and Jennaton, J., aoneur. 
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Yhe plaintiff? in the trial court filed a elaim in 
the ow of $1949.80 for « balenae said to be due and owing from 
defendant for work, ilshor, services and material furnished and 
Yenderad at the requeet of the deferntant. Attached to this state~ 
ment was an iteniued statement of agoount shewing various itenes 
from Deennber, 1922, to September 4, 1923, amowiting to a total 
awe of $1649.50, and eredit for payments made on account at 
various dates atated, amnunting to $400, 

the defendant filed an affidavit of merite and Later 
am omended statement and affidavit of claim ef neteof!, setting 
we o demand for $1016.50, said te Kave been paid by {t to the 
plaintiff, for whieh, 1% wee alleged, the plaintiff’ agresd te ak 
audit, exanine and verify ali defendant's books, recerde and ace 
ecumta from liareh 1, 1923, to September 4, 1925. 

it wan averred that plaintiff perforued ite work @o 
inagcurately that-eaid services were of me value to the defendant, 
and that defendant was obliged te hire and did hire an accountant 
to do the work fer which plaintiff wae empleyed and paid $1016.60 
in order that defendant might obtain «a correct examination and 
verification of al) ite books, records and accounts covering that 
perted. @herefore the defendant asked Judgment that it might 
recover the smounte paid by it te the plaintiff in conmeetion 
with thie service in the eum of $1016.80. 
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The isayen were submitted to a jury which returned a 
verdict finding the issues against the defendant, beth aa 26 plaine 
tiffs cleim ond defendant's offeset, with dewages in the sum of 
71240.8¢, upon weiekh the eourt, over-ruling metiens for a new trial 
ana im arrest, entered Sutement, Trem which defendant aporsle, 

The firet contention of the defendant here ie that the 
court erre’s’ im admitting im evidence vlaintiif's time-sheeta shore 
ine work done hy empleyece whe 414 met testify, It ie urged that 
this evidence, which was sd4mitted ever defendant's objection, was 
atoondary evidence and inaded aeible,. 

The uneontradioted evidence tended te shew an agreement 
vetroen the pisintif’ ang defendant that the plaintiff? shewld pore 
form the service of auditing defendant's beoke for ar agreed com= 
peneation of $25 a day per accountant, and ae tending to prove the 
actunl serviee whieh had been rendered, plaintiff offered, and the 
court, over the sbjeetion of defendant, reeceivel in evidence Exe 
hibite 1 to 48 inelueive, whieh were time-sheets terned in by the 
Various eaployees of the wisintiff whe performed taia cervice. The 
evidenes for the piasintiff tended ta show that a part of thie werk 
wae dene by one of the wlineacees, Mr. Pasa, who was in charge of 
the work for plaintiff en4 whe serfermed a part of the services. 

He identivied hie eon tinsesnentes for euch service yverformed by 
him, end further testified that the other acoovetants were working 
wnder hie direetion, and thet he assigned thes io thie Job, and 
eG @eaeh 4sy, 26 was the custom, called up over the ‘shone and 
asgertained that the yartiquliar accountant agelaned te the work 
Wae at the slece te whieh he had assigned hin. He testified that 
the sheote vere true and accurate and made in the uenel course ef 
the business ef plaintiff, The scvucuntantse ether than kr, Poss 
Aid not testify, snd the defendant contends that thelr syidence was 
necessary io order to lay the preper foundation fer the intredue- 
tion of the tine-sheeta, 
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The abeence of those witnesses is not accounted for, 
and there is no doubt that the evidence would have been of « much 
more satisfactory character had they been ealled te testify, ‘The 
pleadings, however, do not present any issue as te the time spent 
in making the audit. There is notuing in the evidenve to indicate 
any bed faith in this reespeet, ner does there appear te be any ia- 
sue in the matter so far aa the evidence is concerned, The pliaine 
tiff relies on G£isfith v. Sanitary District ef Chicago, 174 111. 
App. 100; but that ease is net in point, we think, since the ques- 
tion whieh the court there decided wan whether the evidence was 
admissible as being « public reeord, 

We think the evidence was of@mdssible under the rule 
laid down in Chisholm v. Beaman lia Cae, 160 TLL. 101, and 
Wylie v. Bushnell, 268 Thi. 484. 

The evidenes tended to shew that in the audits whieh 





were made by the plaintiff there were certein tyoograghical errors, 
ae for instanee in one case an item of $700 was sot out as $706,000, 
and there were other errors, ae in one place where in subtract ing 

@ tistake of one cent was made, The evidence for the plaintirr 
tended to show that as te that particular report taere had bean o 
Tequest to hurry the matter, and thie was given as the excuse for 
these ond other similer inavouracies, 

There was evidenoe from which the jury would be jus- 
tified in finding that the purpose in having one of the audits 
made was to ecoure the sale of a bond issue of $100,000, which the 
defendant company iy nah that the audit was used for that 
purpose, and thet it served the purpore for which it was intended; 
thet as te’ ancther audit, the seme wae made for the purpese of 
securing a lesan of $10,000 from a bank, which loan was obtained. 
Whatever, therefore, the inaccuracies, it seams that the defendant 
@ompany teck the revorte end used them, and that the object fer 
which the seme were ordered was attained. — 
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theve is no evidence in the record from which the 
jury could determine what, if any, allowanee should be made on 
aceount of these inaccuracies, aad we certainly cannot bold that a 
gorperation which secepte and weee an audit ef this kind and there- 
by accomplishes the purpese for which the audit was made, oan do ae 
without paying for the services perferned. 

There ia evidence tending to show thet Ur. Poss, who 
wae in charce of the accountante during the time the awilt was 
being made, became quite friendly with Hr, Cades, who wae at that 
time the manager and seeretary of the defendant company, and during 
that time made lean of $1236 to Mr. Cades, While this, from an 
ethical standpoint, might subject Mr. Poas te eriticiom in the 
absence of any evidence tending to show that defendant wae thereby 
injured in any way, it furnishes no legal defense te a sult for 
services which were actusliy performed, 

Indeed, the suit seene te be largely the repuit ef 
bad feeling which arose between the etockholdere of the coupany 
and Cades. Kr. Gudes was diseharged, and the evidence indicates 
that some ef the stockholders were active in srocuring hie indict 
ment On « charge ef avbeexlexsent in the Criminal court of Ceok 
County. That matter, however, resulted in a verdict of net guilty. 

One of the reagene urge’ fer reversal i» that on ate 
terney for the pleintiff asked questions which breught these facts 
before the Jury, This matter, hewever, was first brought te the 
attention of the jury by the counse) for dafendant, “ho, on eross- 
exacination brought out the fact that Cades had sued eerteain of 
the steckholdere for 990,600 and was going te try to punish them 
fer having sim falsely arrested. The defendant, having brought out 
these matters, is not im a position te complain, 

it is aleo urged by defendant that the court erred in 
permitting the witness Poss, while he was on the atand, te consult 
with plaintiff's attorney, In the course of his direst examination 





thie witness askei if he might confer with hie attorney, and 
the defendant objected, The court, motwithstanding sueh eb- 
Jeetion, persitted the witness to do oo, A matter ef that 

kind is very much within the diseretion of the trial court, and, 
in the absence of abuse of such diseretion,ie not reversible 
error. We do not think there was any reversible errer in 
this ruling of the court. 

Again, the defendant comtendea that the court erred 
in excluding from the evidence « repert of an exeninetion of 
defendant's books made by an accountant, one Taleoot, some time 
after the audite had been made by plaintiff, whieh report 
showed alleged defalostiens wade by Gades when he was anager. 
Taleott testified perscnally te te the facts ascertained upon 
his examination of these Wooks, and his written repert to the 
defendant was clearly inadmissible, 

The deferdant aleo contends that the judgment should 
be reversed on sccount of prejudicial remarks emd arguments of 
Plaintiff's attorney; but we find nething in sny of the statements 
pointed eut te ws which would justify a reveresl. 

Indeed, we think the verdict of the jury was justi- 
fied, and that wider the fucte whieh apeear in evidence no other 
verdict could have bean rendered or would have been sustained. Tir 
evidence shows without contradiction that defendant sade payments 
on the account after it hud been rendered and gave as ite reason 
fer not paying further that it was hard up. 

The judyment is affirmed. 

AVPIRMED. 
NeGurely, ?. 3., and Johneton, 7., seneur. 
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CHICANO WORD AID GOAL ouMPANT, 243 1.4. 601 


APPFAL FROM SUPERIOR couRT 
eh, 


; GF COOK COUNTY. 
CLTY OF CHICAGO, 


Appellant. 


MA, JUSTICY MATCHETT DELIVERED THE OPINION OF THE COURT. 


The plaintiff, appellee, filed a petition praying for 
@ mandamus directed to the Uity ef Chicago, appellant, commanding 
it to pay s balance alleged to be due upon two certain judguonts 
againeat said City. 

The defondant filed a general end a special demurrer 
to the petition, which were overeruled, and defendant electing to 
atand by ite dewurrer, it was adjudged that the writ iseue, 

the petition alleged that the netitioner was a sor- 
poration: duly organized and exieting under the Llawe of the State 
or Tilineisa; that on January 18, 1923, it recovered a Judgment in 
the Cireult court of Cook eounty ageinst the City of Chicage, a 
municipal corporation, in sase lo, 392806 for $38,769.64 and 
$11.75 costs, which judgaent became “and remains final and in 
Tull force and effeet;" that on, to-wit, Octeber 19, 1923, petitioner 
recovered judguent in the Appellate court ef Illinois, in ease No. 
29071, against the eaid City of Chicago, a municipal corporation, 
Tor $200 damages and $22.20 conte, which said judgment “remains 
final and in full foree and effect;" that on, te-wit, April 14, 
1923, defendant paid on account of the first judgment the sum of 
$37,519, leaving a balance dye on said judgment and costa at that 
time, allowing petitioner five per cent imterest on its said judge- 
ment, or #2.728.59; that the interest on said balance to date was 
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ee ams, 86; that the interest on the Appellate court judgment and 

 ‘e6ets from date of Judgnent to date wae $20.25, making a total 
balance due upon said two judgments of $2161.90, 

The petition further set up a detailed vhahenend 
of the account, showing the said balance to be due, and also 
alleging that on, to-wit, March 1, 1925, the City of Ghiecago, by 
and through its city council and mayor, passed an aporépriation 
bill or ordinsnee, in which it appropriated to pay during the 
ealendar year of 1925 the eum of $200,000 upon judgments which 
had been or might be rendered against said City; that the peti- 
tioner made demand woen the comptreller of said City te pay the 
balance of 32191.90, due upon the aforesaid judgments; that the 
somptrolier stated to petitioner that there was more than 
$50,000 of said appropriation still left in his hands which had 
net been exhausted by the payment of judgments agsinst the City, 
and the petitioner averred that there was then in the hands of 
said comptroller more than $50,000 ef said appropriation left 
wunexhaueted for the satisfaction ef judgments against the said 
City, which was more than suffi clent to pay the balance due upon 
the said judgments, 

The especial grounds for the demurrer were stated to 
be that the petition was not endities in the name of the People 
of the State of Illineis; that the sllegatiens that sa judgment 
hed been recovered by the petitioner against the City of Chicago , 
that the petitioner had obtained the judgment in the Appellate 
eourt, and that the City of Chicago, by ite city ecuncil, made 
an appropriation of $266,060 or any other sum, and that there 
was a comptroller of the City of Ghicage, were all conclusions, 
and therefore the petition was insufficient, 
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The points upon whieh the defendant City relies are 
stated to be that the rules of common law pleading apply to proe- 
eeedings in mandamus; that the legal conclusions contained im the 
petition are not sdmitted by the respondent's demurrer therete 
and shoul be dieregarded; that it was requisite that the peti- 
tien allege that the petitioner made » temand on the resnondent 
to pay the judgment; that the office of comptroller is not « 
statutory or common law office and can be created omliy by an 
ordinanee of the City of Shicsags, and that no sugh ordinance is 
eet up in the petition; that euch municipal ordinances must be 
apecially pleaded, ae the courte will not take judicial notice 
thereof; and that the writ of mandamus is never granted when the 
Tight of the petitioner is doubtful. 

Numerous authorities are eited in support of these 
propositions, which we think it will be wanecessary to review at 
Length. 

In a certain sense every allegeation of foot ie the 
eonelusion of him whe mhktes it, The allegmtion that a petitioner 
has recovered a jJudgomt agninet a rempondent is in that sense a 
conclusion; but if it is true, a9 alleged, it is alse a facet, and 
@oe4 Pleading does not require that the plesder shovld eet forth 
the evidence upon which he relies. 

The same observotions are applicable to the other 
apecial grounds of demurrer mentioned, The petition does not 
leave any doubt in the mind of one whe reads it intelligently 
of the right of the petitioner to a writ of mandacun in case the 


facts alleged are true, and a pleading which comnet be so read 
without making the reader understand that the pleader has a legal 
right to the remedy prayed for, is, ox ought to be, sufficient 


under any system of pleading. 


The judement ie affirmed. 
haan AFFIRMED. 


MeSurely, ?. J., and Johnston, J,, coneur, 
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HARRY A, PILLMAN, O94AR8T.A. 601 


Appellant, APPEAL FROM MUNICIPAL 
COURT OF CHICAGO. 


v8. 


ARTHUR KR, JONES, J, WALLACE 
WAKEM snd PRANK SCHORNFELD, Partners, 
Deing Business under the Name of 
CONTIBERTAL CREDIT TRUST, 

Appellees. 


ee 


wR, JUSTICE MATCHETT DELIVERED THE OPINIGN OF THY COURT, 


This is an appeal by the defendant from an order 
denying his motion to vacate a judgment theretcfore entered. 

The material facts disclosed by the record seem toe be 
that on June 10, 1925, plaintiffs filed a statement of claim in 
which they averred that defendant transferred and delivered te the 
plaintiffs as collateral security for a note of $3,000, signed by 
the defendant, payable to his orn order and by him entorsed, ten 
certain bonds; that the plaintiffs were the owners of the note; 
that no part of it had been paid; that on or about August 12, 1924, 
the said bonds were delivered to the defendant upon a trust re« 
eeipt, in and by which he agreed te redeliver the some, but that 
he neglected and refused to do this and converted the bends te 
his own use; that the note was stili due and wipaid with interest. 

én affidavit was attached to the statment ef slain, 
in which it was averred that there was due to plaintiffs, after 
allowing all just credits, etc., $35,045. 

June 22, 1925, the defendant filed an appearance and 
thereafter an affidavit of merits, which wae later by agreement 
stricken, and defendant ordered to file an amended affidavit of 
merits, Thereafter default of defendant for want of an affidavit 
of merits was entered, ani August 17, 1925, defendant filed a 
jury waiver. 
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On the gauwe date the court, as the bill of exeseptions 
indicatee witheut taking any evidence, found the defendsnt guilty 
of having wilfully, maliciously, tortiously and fraudulently oen- 
verted to his own use ten bonds mentioned and described in the 
plaintiff's statement of slaim, and found that the damage of the 
plaintiffs wae the sum of $3082.50, and judgment wae entered upon 
the finding for that amount, with further judgment “that the de- 
fentant have a capias ad setisfaciendum therefor." Also en the 
game date there was a motion to vacate the judgment entered, the 
hearing set for October 2, 1925, and on that date the judgment was 
by agreement vacated and set seide an’ the cane re-tnetated and 
set for trial on November 25, 1925. 

Thereafter, on motion of the plaintiff, it was erdeored 
that the order of October 2, 1925, should be vacated and the mo- 
tion therefore entered to vacate the Judgment set for hearing on 
December 16, 1925. This motion was continued until December 23, 
1925, at which time the motien to vacate the judgmaent was over~ 
ruled; the abstract further indicates that at that time motions 
for a new trial and in arrest of judgment were made and overeruled, 

The bili of exceptiona in thie case is most informal 
and indeed the whole record unsatisfactory. The statement of claim 
does not, in our opinion, state a cause of action for the reason 
that it dees not show the note of the defendant was criginally made 
and the securities deposited wpon any congideration for the same. 

Ae the record now etands, it stows a judgment against 
the defendant for the whole smownt of any indebtedness which could 
be due wider the allegations of the statement ef claim and leaves 
Plaintiffs the holders of an unpaid note for the full amount 
thereof! . 


Notwithstanding the informality of the bill of ex« 
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ceptions, we think it further appears therefrom that the defendant 
was prevented from making a defense to the action by representa- 
tions made to him by an agent of the plaintiffs. It is une 
necessary te cite the well known eases which express the rules 
that should govern motions of this kina, 

A motion to set aside a default is addressed to the 
sound diseretion of the trial court, and the action of the trial 
court will not be reversed by the appellate tribunal umless the 
discretion appears to have been abused. 

It is also ordinerily necessary that the defendant 
in such case should show diligence. Here the record does not show 
diligence, but it doee, we think, shor faets which exeuse the 
failure to exeroise it. 

Courts exist for two reasons ~ first, that order may 
be maintained in the commnity, and second, that justieve may be 
admininatered, 

There is enough in this reeerd, informal and defee- 
tive as it is, to convinee this court that defendant has a defense 
which he should have been allowed to present. The order is there- 
fore reversed and the eause remanded, 

REVERSED AND REMANDED. 


MoSurely, ?. J., and Johnston, J., coneur. 
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Manne MAeRe Gaerne, 24.3 1:4. 602 
Pe APPEAL PROK SUPERIOR couRT 
i. OF OGOK comry, 
BALABAN & KATZ CORPORATION, 


Appellant. 


MR, JUOTICR MATCHRTT PALIVERED THe OFTIRION CF THS Court, 


In an action on the oawe wneonm trial before a fury a 
verdict wae returned in favor of the plaintiff in the sym of 
$1,600, and the court, over-ruling motions of defendant for a 
mew trial ant in arrest, entered judgeent for that amount, 

¢a@ defendant argues the tetal failure of the evi-+ 
dence to support the judgment. This peint ie preserved by 
propor motions, and in view of the conclusion at whieh we Bave 
arrived it will be annueceseary to consider other errors asvigned 
end argued, 

the declaration alleged teat the defendant cened and 
operated a theatre te whieh it invited the public, charging it 
for admisnion; that the plaintiff vieitet the theatre ss a patron, 
ecewpied a sest on the main fleer; that to the rear ané shove the 
geat «he cecupied there wes a baleany oecucied by other patrona, 
and that the defendant admitted te the theatre another patron whe 
Waa astignet te a eesat in the baicony; that thie estron was dee 
mented, boisterour and disorderly and his srevence dangerous to 
the safety of the lives ef other persons ia the theatre, of which 
the defendant should have known; that it wae the duty of the de- 
ferdant te take charge of such other person and have him removed 
from the theatre and not te aliew hin te remain unrestrained in the 
theatre; that defendant disregerded ite duty in this respect and 
permitted this persen to reasin in the theatre unrestrained, while 

 mueh person was in a dangerous snd menacing attitude and apparently 
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in a demented cendition of mind; that by reason thereot the said 
ether person preginitated himself down from the balcony, striking 
ween the piaintiff and injuring ser, ; 

The eecurrenee in question took plese in the Chi cage 
theatre on December 17, 1923. The evidence tends te shew that the 
plaintifr was @ patron of the theatre at that time, that she was 
accompanied by her siater, and that she was essigned to « seat on 
the main floor of the theatre. The accident eceurred near the end 
of an exhibition ef the pieture known as “Keno® at the climax of 
the pieture where tyre mem were shown se gravpling on the edce ef 
wnat was euppesed to be a geyeer and one of them appesred te be 
gliding down into ths seething waters. As wae usunl and necese 
eery at such times, the theatre wae darkened. The ynoentradicted 
evidence aiso shows that the organ wan being played at this par 
tlevlar time, 

It de eoneeded that the patron whe fumeed over the 
balcony was insane, the evidence of numerous witnesces tende te 
shoy that from tre to ten minutes pricr te the time ke leaped 
there vas a sound in the theatre which seme deraoribe? as whistling, 
ethers an serecching, still others se wheesing nnd some af shouting. 
One of the witnesses states, however, that he at first surpesed 
the wiueual eswid came from the organ, an¢ that about seven or 
eight minutes after that time he heard a lewd wailing or “yelling*® 
which was kept wp for about « cinute end « half or twe minutes. 

The uncentradiated evidence alee tends te shew that 
the insane patron walked down the eisic, apparently fer the pur- 
poae of Leaving the theatre, ond that as he walked he several 
times called out, "Ye ore lest;* that he suddenly went over 
tewarie the balgony, when another patron, noticing what he vas 
about to 4o, arabbed hold of him and attempted, unsuccessfully, 
te restrain hin from Leaping. 
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it has not been contended that there was auwy negii« 
genee in the construction of the theatre er in the manner in 
whien it was conducted; but it is argued the ushers were negii- 
gent in failing te identify and remove the insane patron, 

There does not seem te be any dispute as to the 
Fule of law applicable to persons owning and sondutting places 
of extertaineent and amusement, such as theatres, It ie conceded 
that their liability 12 not that ef = insurer of the safety of 
their patrone, but that om the contrery they are require? te use 
ordinary end reasonable cars ter the safety of tho ee whe wpon 
their invitation have become their patrons. Hart v. Fashingten 
Park Glyub, 187 Til. 9; Burten v. Seni 
S85 Fis. 19; Hesker v. Smith, M1 5. ¥. Suwon. 1067; Flanagan v. 
Sel@berg, 122 8. ¥. Stpp. 208, 

applying thie rele to the fuecte, the question is 





whether there is im the record any svidenes from whieh a jury 
could reasonably find that the defendent wae negligent, es al- 
leged, in allewing this imeane sian te enter tue theetre er in 
permitting him te remain there. 

| it hae been hele that the patrons ef a motion pleture 
theatre have the right to express by either applause or hivess the 
sentations which naturally present themeciwes. CLilferd vy. Srandm, 
2 Campbell's Heperta, 398; Gregory +. Duke si 
rington and Tirkwan'a Reports, 24, sage 3. 

Widle the eonduct of tuia imeame patrom as shown by 





the evidence may have been somewhat unusual, there was mo thing 

to indicate that he was ineume or dan¢gerecus up to the time when 
he suddmly turned t the balcony and attempted te leap ever it. 
The proprietor af @ theatre could Aaradly bo expected te anticipate 
tae actions of patrons whe say happen to be submermal, The darke 
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ness which was necessary in order that the pleture might properly 
be shown would naturally tend te prevent the detection of mental 
abnormality in patrons whe were prenent, and we conclude that 
there in ne evidence im the recerd from whieh the fury could fina 
that the fefendant wae guilty of the negligence alleged in the 
declaration. Ye therefore hold as » matter ef law that the 
plaintiff is not entitied te recover, and the fjudguent is 
reverse, 

REVERSED, 


MeSurely, P. J., and Johneton, J., ecneur. 
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HENRY S» BLUM, 


G43 1.A.602 


APPEAL FROM 
Vo MUNICIPAL COURT 
OF CHICAGO, 


Ree eee eae” 


Appellee, 


PUBLIC LIFE INSURANCE 
COMPANY, a corp., 


Appellant. 
Opinion filed Oct. 13, 1926. 


MR. PRESIDING JUSTICE TAYLOR delivered the 
opinion of the court. 


This is a suit for fees for legal services alleged 
to have been rendered by the plaintiff, Henry 8. Blum, to 
the defendant, Public Life Insurance Company. There was a 
trial before the court with a jury, and a verdict and judg 
ment for the plaintiff in the sum of $3500.00. This appeal 
is therefrom. 


The evidence tends to show the following: Henry 
S. Blum a lawyer, and practicing under the name of Blum, 
Blum and Delaney, in October 1923, began negotiations with 
the Public Life Insurance Company (hereinafter called, the 
Insurance Company) in regard to the ollection of an account 
which the Insurance Company hed against the Public Agency 
Company « 


Louis Narowetz was elected president of the 
Insurance Company on October 5, 1923. The exédetéve com 
mittee of the Insurance Company was made up of Narowetz 


Ste George, Welsch, Linder and Kuhne Sometime in the early 
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part of October, 1923, St. George telephoned to the plain= 

tiff and said to the latter, "I am going te, want you to 

file a petition in bankruptoy, I am going to send the claims 
ever to you," and, further, asked the plaintiff what he would 
require by way of authority. The plaintiff then asked St.George 
what the claims were based on, and the latter said that they 
were based partly on notes, and partly on moneys due from the 
Public Agency Company, The plaintiff requested him to send 

the notes over. Accordingly, three notes, one for $100,000.00, 
one for $12,915,38,and one for $6,656.40, all signed by the 
Public Agency Gompany and payable to the Insurance Company, 
were sent to the plaintiff. Shortly before October 23, 1923, 
the plaintiff had another telephone conversation with St.George, 
in which he asked St. George how large the claim of the Insurance 
Company was, and was told it amounted to about $240,000, 00; 

and after commenting on the unusual size of the claim and 

the danger of making it public, suggested that the notes be 
endorsed over to some one else, and, after being asked for the 
name of an endorsee, gave St. George the name of Gnadt, an 
employee of the plaintiff. The plaintiff sent the notes back 
and they were endorsed to Gnadte The notes later were endorsed 
to one Cole, another employee of the plaintiff, because Gnadt 


wag about to leave the plaintiff's employment. 


Subsequently, on October Sly 1923, the plaintiff 
prepared and filed a bankruptcy petition, and an application 
for a receiver for the Public Agency Company, and from that 


time on until September 15, 1934, when the petition for ad- 
judication was dismissed, rendered legel services in further 
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anee of those proceedings. 


The following is an itemized list of the nature of 


the services, and the time spent: 


1983 
Octe 


Oct. 


Nov. 
Nove 


Nov. 


Nov. 


Nov, 3 


Hov. 
Nove 
Hovs 


Nov. 


Nov. 
Rov. 


Nov. 


Dec. 
Dec. 
Dec. 


Dece 
Dec. 


30 
31 


Se 


26 
27 


10 
12 
12 


Prepared petition for adjudication on 
petition for receiver conferred re matter 
Completed petitions = arranging for 
execution of sam@, Appeared before 
Judge Wilkerson. Order restraining 
bankrupt, order for special reference. 
Atranged for setting of matter before 
referee. Had subpoenses issued. .o.....20 
Examination morning and afternoon...o.... 
Went over audit of Life Insurance Oo. 
Conference with attorney for bankrupt 

at my office Peoeeeseeeeetescrseeeereoe st 
Conference with manager of public Life 
Insurance Co. at his office, Further 
Gomference, Work on recordececscenocenees 
Examination of answer filed in Superior 


Court COMTETENGCOEBs . ccccencrrecscceseesebere 


Appeared before Judge Wilkerson on applie 


eation for receiver and motion to refer..... 
Conference with Jensen. Preparation. ....cve 
Appearance before Referee Tastmam,....cs0.0s 
Conference in forenoOMm,....ccoccercecsscecces 
Conferred with Auditers at Schuyler & Wein- 


field a6 6 oh hG 6 oe RRSK CHE DEE Se RM 


Prepared intervening petitions. Had notices 


BSETVEe oc ccccrcoccacescevceresceensecncceoces 
Appeared before Referee Lawtman...cseccoce 
Preparation. .cccccccccscvecccessescscerse® 
Appeared before Referee Egstman. Trial of 
ease and preparation of sam@.cerrcocecsese 
Appearance before Referee Weaver and pre- 
PATACIOMe .ccccccrseccvccesersrsccsvessseed 
Prepared notice in Schuyler, Ettleson & 
Weinfield office, Further consideration 
of the MOACTOCR a cccccceccccerescasevrescecoes 
Gonferred with Jensen, St. George and 
HEMMOSSYs cecccccervsccccrsasoresesesesrsoe 
Conferred with clients. Appeared before 
TOL STS: vccccccceresvasecscscncasvsersnseae 
Trial of case morning and afternoom....-ece 
Preparation 
Preparations occccecscascesessrevescesss 00D 
Trial of case morning and afternoon. 
PrEPATAtions, .ccscecccvcsssscesossecees 


Hours 
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1933 


~he 


Is ho CE SE eo Kh RREDKAMEDSDALAN OCR ERE ROR OOO OO 


Dec, 15 
Dec. 18 


Ded. 19 
Dec, 381 
22 


Deco, 27 


Dec, 28 
Dec. 28 
Dec, 31 
Dee. 11 


1924, 


dane 7 


Jan. 8 
Jan, 10 
Jan. 12 


Jan. 14 


Jan. 15 
Jan. 18 
Jan. 19 
Jan. 30 
Jan. 21 
Jan. 24 
Jan. 25 
Jan. 26 


Feb. 2 


Conferences. Examination of records... 
Hearing before referee morning and after- 
noon going over record-preparation of 
GRR 6 oF ed NRE DERES ORO hee H REN URE REO KOC. 
Trial of osase and preparation,.......0- 
Trial of case and preparation......ec+e 
Preparation of case @eeseeeeeceovoevene tose 
Preparation of case, Conference with 
accountant. Abstracting record....... 
Trial of case 211 afternoon and all 
forenoon; also preparations... .ceccsece 
Trial morning and afternoon, éevening 

10 BoMe to 11 Pidee <¥hds bho nee eeNeeees 
Preparation and argument,.ccocss er>eege 
PEOPRPACL Gs cc ccccvccveccccccuecscesecr 
Trial before Referee Eastman morning and 
afternoon, Preparation. .cecccssscoces 


Conference with Weinfeld. Consideration 
of PEETONNE 6 AORN ERE odo a SKK ERNE OREO HRS 
Conference ON MATTE. ccccsscccssecsevse 
Conference in matter. Preparation...». 
Appearance before referee in oppoisition 
to motion to vatvate order. Argued same, 
Examining intervening petition. Also 


' Sunday, nuary SP Ate ak Koen cena een 


Appeared before Wilkerson on motion te 
approve referee's report, and for appoint- 
ment of CROCS WED. cc cdcesaceevtewesas we 
Goyference regarding hearing before Judge 
WAR, gc ccicas Ow see de eee Rh See Ge wes 
Preparatione.cocccccccsccscerssccscceee 
PYEPATATLONs oc ccerecrcesccenseosererece 
Sunday. Preparation for argument before 
Judge Wi sO AO es ok cc cvece cet neescnaeee 
Argument morning and afternoon before 
Judge BARON 6 6 6 ba sicctions Hades nowos 
Going over brief. Dictating reply thereto 
to 8 rg a. as we Wai Wie wee ee mig eee eka ew male 
Conference and preparation of reply to 
respondents! argument.,......ceesscecees 
Conoluding preparation of brief and 
revision TREN oi ce Hannan s Welw apa senee 
Appeared be fore Judge Wilkerson afternoon 
OCONTETENCEr ceccccccccesvscccsceccsseccces 
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1924 Hours 


ike ob ko. 6K ole bie Otelels om ea om Kid Saye Cee a ie alee mele « 95 
Jan, 31 Appeared before Judge Wilkerson afternoon 
BIE SURGE eo ibce eR dee eenege eed OOoRROR OS 14 


~ 


Feb. 5 Oonference regarding exhibita........-c00 
Feb. 14 Conference with St. Geprge and Narowets 

and preparing petition,......cscscsssnees 1 
Feb. 19 Appeared before Judge Wilkerson........+6 1 
Apso 16 Conference re BATE cv cccacshdesbeccnées a 
Apr. 17 Appeared before Judge Wilkerson,.......00 1 
Apr, 22 Appeared before Judge Wilkerson, conference 

ANG PTEPATATL OMe sccccsccccvescevecscvrsvcos 1 
AvTe 23 PROPATRTI OM ove chee eeesineeccdvanseeecene 1 
May 5 Appeared before Judge Wilkerson on motion 


to MA FUALORERS ccc cece cecssrscvccrosescocen 13 
May 86 Oonferences, Appearance before Judge 

WAI RAPEO Mc cence ccc ecaneaessicdeseatosees 2 
Jyne 17 Appearance before Judge Wilkerson, matter 

- get to June Ph Gs hecie her edeuviedaedce cee 1. 
June 28 PrOpATAtions.ccccccnenccccvesonsevcsseseed 14 
Jyne 30 Appeared before Judge WALK@TSOMs 20 cccvcaee 6 
July 38 PYEPATAtLONg senvceseacocccssteseccsscesees 1 
July 8 PROPATOELOMg < cc ccccccssensccececeevececses 4 
duly 9 Cs cdiae's cated dnaeiene Heewewouwe 1 


July 12 COUT OPOMORA 6k 6 od M EEO eed hoo ese Ceeenenee 14 
July 28 Appeared before Judge Wilkerson and 

priefed MECC se ccceveeevonrascernecesueses = 
Auge 2&2 Appeared before Judge Wilkerson, ...+..-c0¢ : 


Sept. 2 CT CRON ibis cds we bea in asen ee eee wntes i 


The items in the account, and which were recited 
in the statement of claim, were from the books of the plain- 
tiff which were regularly kept by him, or under his supere 
vision, in the course of his practice, On November 3, 
after filing the petition for the bankrupteoy of the Public 
Agency Company, and appearing before Judge Wilkerson, and 
a day's examination before a referee, he conferred with the 
directors of the Insurance Company at its offices At that 
conference, of the directors, there were present St. Georges 
Narowetz, and probably Kuhn, Linder and Welech. The plaintiff 
told them that if the figures of one Clover, the President 
of the Public Agency Company ~ whom the plaintiff had examined 
before the referee, were true, they would indicate that the 


@mpany was solvent. St. George and Narowets said Olover's 
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figures were wrong and that the company was insolvent, and 
unless something were done quickly the remaining assets 
would disappeare The plaintiff then told them that what 
they said might be true, but, as there was going to be a 
contest, he ought to have some arrangement for fees, or 

he would not be able to go one WNarowets or St. George 

then told him that they (meaning the Insurance Company) 
would guarantee him $1,000.00, and the plaintiff told thea 
that was all right. In one conversation he was told that he 


would get a minimum fee of $1,000.00. 


Subsequent to that time, the plaintiff had a number 
of conversations with St. George im regard to his fees, in | 
the course of which he told St. George that he could not go 
on with the case unless he was paid some fees; that St. George 
asked him not to withdraw, that the Insurance Company would 
pay him; that Narowetz told him on one occasion that if he 
would jontinue in the case he would pay him $1,000.00 out of 
his own pocket, 0, January 14, 1924, Narowetz gave the plain- 
tiff a writing in which he stated that "if the Public Life 
Insurance Company does not pay you an additional thousand 
dollars for services rendered in connection with these proceed= 
ings, I will do soe This agreement is without prejudice to 
your right to obtain any additional compensation that you can 
out of the Public Agency Company." 


The testimony of the plaintiff is that he hed practiced 
law for nineteen years in Cook County, and was familiar with 
proceedings in bankruptcy; that in the bankruptcy proceeding 
in question he represented the defendant as a creditor in an 


amount in excess of $119,000; prepared a petition for adjudica~ 
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tion; appeared in court for the appointment of a receiver; 
had @ special reference obtained; appeared in that special 
reference, spending 130} hours in court and before the re~- 
feree, and 66 hours in his office, and that a reesonable 
charge for such services would be $7500.00; that the minimum 
\ per diem is $200.00 for work in court and $100.00 for office 
work; that those are the usual and ordinary charges in this 
county in bankruptcy proceddings, and based upon the schedule 
promulgated by the Illinois Bar Association. 


Quite obviously the evidence for the plaintiff, a 
brief summary of which is above set forth, makes out by itself 
@ cause of action. It is contended, however, that the evidence, 
including not only that for the plaintiff, but, also, that 
for the defendant, shows that the verdict of the jury for 
$3500.00, was clearly against the weight of the evidence, It 
is claimed that the Insurance Company passed a resolution pro= 
viding that it would pay the plaintiff $1,000,00 in case of a 
final adjudication of the bankruptcy of the Public Service 
Company, and that the plaintiff was so informed, and that, as 
the Public Service Company was not adjudicated a bankrupt, 
nothing was due the plaintiff for legal services. It would 
enlarge this opinion too much to set forth even & summary of the 
testimony on that subject. There is no doubt but that the 
plaintiff rendered the legal services set forth in the itemised 
statement, whether he agreed that he should be paid $1, 000,00 
therefor, and oply in case of a finding of bankruptcy, was @ 
question of fact for the jury. In the affidavit of merits 
the defendant denied not only that it was never at any time a 
petitioner in the bankruptcy proceedings, but that the plain= 


tiff ever performed any professional services for the defend= 
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tion; appeared in court for the appointment of @ receiver: 
had a special reference obtained; appeared in that special 
reference, spending 130} hours in court and before the reo 
feree, and 66 hours in his office, and that a reasonable 
oharge for such services would be $7500.00; that the minimum 
per diem is $200.00 for work in court and $100.00 for office 
work; that those are the usual and ordinary charges in this 
county in bankruptcy proceddinges, and based ufon the schedule 
promulgated by the Illinois Bar Association. 


Quite obviously the evidence for the plaintiff, a 
brief summary of which is above set forth, makes out by itself 
@ cause of action. It is contended, however, that the evidence, 
including not only that for the plaintiff, but, also, that 
for the defendant, shows that the verdict of the jury for 
$3500.00, was clearly against the weight of the evidence, It 
is claimed that the Insurance Company passed a resolution pro» 
viding that it would pay the plaintiff $1,000.00 in case of a 
final adjudication of the bankruptcy of the Public Service 
Company, and thet the pleintiff was so informed, and that, as 
the Public Service Company was not adjudicated a bankrupt, 
nothing was due the plaintiff for legal services. It would 
enlarge this opinion teo much to set forth even a summary of the 
testimony on that subject. There is no doubt but that the 
plaintiff rendered the legal services set forth in the itemised 
statement, whether he agreed that he should be paid $1,000.00 
therefor, and ogly in case of a finding of bankruptcy, was a 
question of fact for the jury. In the affidavit of merits 
the defendant denied not only that it was never at any time a 
petitioner in the bankruptcy proceedings, but that the plain- 
tiff ever we rformed any professional services for the defend= 
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ant in any proceedings or litigation, and denied that it 
ever requested him to perform professional services in 

any matter in which it was a party or in which the Public 
Life Insurance Company was interested, and, yet, upon the 
trial, the defendant offered in evidence a resolution of the 
Executive Committee of the defendant "guaranteeing to Bium, 
Blum & Delaney, attorneys, a munimum fee of $1,000.00 upon 
the adjudication in bankruptcy of the Public Agency Company; 
and costs and expenses," Certainly, the evidence on the 
subject of employment is in conflict, and such being the 
case, and the jury having had the advantage of considering 
the testimony as it was given, we do not feel justified in 


overriding their verdict, 


It is urged for the plaintiff that the defense 
that there was an express contract which provided that paye 
ment should only be made if the Public Service (ompany was 
adjudicated a bankrupt, could not be considered, because it 
wes not set up in the affidavit of merits, but, as the affbe= 
davit of merits, taken as a whole, denied that the plaintiff 
was employed by any one having authority to hire him, and 
denied that he performed the services, and denied the reason- 
able value of his services, and denied that the proceedings 
in bankruptcy were instituted in its name, or on its hebalf, 
avid as there was a trial upon the merits, which gives rise to 
the question whether the contract of employment was contingent 


or not, and as considerable evidence was introduced upon that 
subject, it is our judgment that this contention is not tenable 


It is alleged, for the defendant, that the plaintiff 


failed to prove that he, individually, rendered services at the 
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special instance and request of the defendant, and was entitled 
to recover for the same on the Quantum meruit, 


According to the testimony of the plaintiff, nego=- 
tiations for his employment began when St. George, one of 
the Executive Committee of the defendant, called him up on the 
telephone and told him that he was going to send some claims 
over and would require the plaintiff to file a petition in banke 
ruptcy. The lepal services rendered by the plaintiff began at 
that time. It is true the plaintiff testified as follows: 
“Mr, Delaney, and my brother share only fees in such matters 
that I turn over to the firm of Blum, Blum & Delaneye Under 
my arrangements I practice law by myself.” He,also, testified, 
however, that he prepared the petition to adjudicate, and pre= 
pared the application for a receiver, and that the legal sere 
vices that were rendered were rendered by him. Although such an 
arrangement with his brother and Delaney may be exceptional and 
anomalous, if this particular matter was not turned over to the 
firm, then under the arrangement, his brother and Delaney would 
not be entitled to share in the fees; and the plaintiff being the 
only interested party was the only one entitled to bring suit, 
That the name of Blum, Blum é& Delaney was used in some of the 
papers, as for example, in the application for bankruptcy, 
would make no difference to the defendant, unless the defend~ 
ant saw fit to show by evidence that it had retained all the 
members of that firm, and had fajled to receive the services 


+o which it was entitled, 


It is contended for the defendant that the court 
erred in giving the fifth instruction. If the jury believed 
from the evidence that the plaintiff was employed by the de~ 
fendant to render the services set forth in the Plaintiff's 
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statement of claim, that he did render them at the request 
of the defendant, then it was proper that the jury should be 
instructed to find against the defendante Counsel urge that 
the instruction was erroneous because it assumed that the 
employment was of the plaintiff individually. That assumpt-~ 
ion, however, is not made. There was evidence as to the em 
ployment of the plaintiff individually. He testified that 
he was called up at the outset by one of the members of the 
Executive Committee, and that their negotiations began in 
that way, and, further, that he did the work himself, and 
that his arrangements with his associates, Blum and Delaney, 
were such that the fees, if earned, belonged to hime That 
being the situation, we think the instruction was entirely 


proper, 


It is also urged that this instruction ignores 
the employment of the plaintiff upon any basis except a 
quantum meruit; and, also, because there was no competent 
evidence that the charges were what are customary for such 
legal services, The plaintiff's case was based solely on a 
quantum meruit, and not upon an express contract, and it 
was, therefore, entirely proper for the jury to be instructed 
as it was on that subject. As to that part of the instruction 
pertaining to the charges being reasonable and customary, 
there is evidence not only as to the reasonable amount for all 


services, but as to the reasonable charges per diem. 


It is also claimed that the court erred in refusing 
to give two instructions which were offered by the defendant, 
and erred in refusing to submit to the jury two special find- 
ings which were requested by the defendant. Those matters, 


however, are not mentioned an the argument, and we shall, theree 
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fore, consider them as waived, Rule 19 of the Rules of 


Practice of this Courts 


It is, also, urged for the defendant, that, as 
the verdict was considerably less than the ad damnum, it 
ought not to stand, that it was evidently based upon a mis= 
apprehension or was the result of prejudice, There was evi- 
dence as to the time spent and work dome, evidence as to the 
reagonable value of all that was done, and evidence as to the 
reagonable charges per diem. Just how the jury made its 
computation, we do not, nor is it necessary that we should, 
know, As the claim was on @ quantum meruit and not on an 





express contract fixing a defjnite sum, as, for example, 
on a promissory note, and as the verdict was for less than 


the claim, we do not feel that we are entitled te set it 
aside, 


Finding no error in the record, the judgment will 
be affirmed, 


AFFIRMED. 


O'CONNOR, J. AND THOMSON, J. CGONCURes 
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GENERAL AUTOMOTIVE MANUPFAOTUA ING 


COMPANY, s corporation, APPEAL FROM 
. APPELLANT, MU IGIPAL GouURT 
vs, } OF GHIGaGo. 
HARVEY &. PARDEE, 
| APPELLEN. 


Opinion filed Oct. 13, 1926, 


: MR. PRESIDING JUSTICH TAYLOR delivered the 

opinion of the court, 

This is an appeal by the plaintiff, the 
General Automotive Manufacturing Company, from a judgment 
entered in favor of the defendant, Harvey ©. Pardee, as te 
certain claims made by the plaintiff, and in favor of the 
defendant, in the sum of $2600.00, on a set-off. 

The plaintiff was incorporated on Mareh 1, 1924, 
The stock wae subscribed for as follows: Miller & Pardes, 
Inc., 4997 shares; the Pardees and ieRlroy, one share, each, 
The first meeting of the board of directors, composed of the 
two Pardees, and Meilroy, was held on March 14, 1924. Harvey 
&,. Pardee was elected chairman of the bourd;  Sewire, 
President; Charles 4. Pardee and one Uolberg, Yiece-presidents; 
Kingsley, treasurer; and Meflroy, Secretary. Wo express 
provision as to salaries was made until June 14, 1924, when a 
special meeting was held. At thet meeting it was voted, on 
motion of Kellroy, seconded by Charles A. Pardee, “that 
aalaries be paid for the year 1924, beginning ae of January 
1, 1924, as follows: Warvey 5. Pardee, $400.00 a wonth, Charles 
Ae Pardee, $250.00 a month." Between January 1 and June 14,1924, 
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Harvey &. patdee was paid $1,966.33, and Charles A. Pardee, 
$1643, 33, 

For the reasons we have aet forth at length in 
the opinions this dsy filed in Case Noe. 30691 and 893, 
we are of the opinion that the awounte paid in salaries to 
Harvey &* Pardee and to Charles 4. Pardee by the plisintiff 
company in 1924, pureugnt to the terme of the resolution 
of June 14 of that year, were wholly umvarranted, and the 
plaintiff is entitled to a judgment against the defendant, 
Harvey & . Pardee, in the inetant oase, in the sum of 
$1,966.33, | 

4s to the set-off of the defendsnt, in our 
judgment, the resolution of dune 14, i8%4, as to salary 
for the reet of the year, may not be availed of. fe have 
given our ressone in the opinion in Miller & Pardee, Inec., v. 
Harvey &. Pardee, General Number J0691, which opinion is 
adopted, in so far as it is apt, as part of this. 

for these reasons, the judgment in the instant cage 
will be reversed, with a findins of fact, and judgment 
entered in thie court in favor of the slaintiff and against 
the defendant in the eum of $1966.33. | 


REVERSED YITH A FIHCING OF FACT AND JUDGMEWT BERNE. 
O'CONNOR, J. AND THOMSON, J. COHOUR. 
FINOING OF FACT: We find ae a fact that Harvey 5. Pardee 
Was overpaid in salary in the year 1024 to the extent of 
$1966.33. 
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GENRLAL AUTOMOTIVE MANUF AOTUNING 


AY, » eorporaticn, APPEAL FROW 
AP? TLLART, MUNICIPAL GoURT 
ve. OF THIGAGS 


GHARIAS A. PARDEE, 
arise, PASTA. 602 


Opinion filed Cot. 13, 1926, 


BR. PRECTOLNG JUSTION TAYLOR. delivered the 
opinion of the court, 

Thie is an appeal by the plaintiff, the 
General Automotive Kanufsoturing Gowoany, from a judg~- 
ment entered in fever of the defendant, Charles 4. 
Pgxrdee,sag to certain claime made by the plaintiff; 
and in favor of the defendant. As 4 matter ef con 
Yenionee and te aveld repetition, «on opinion this day 
filed in Hiller 4 yardee, Ine. v. Harvey “+ Pardee 
(General washer 50691), ond on opinion in Generel stte~ 
motive Mamafacturing Gompany v. Harvey (+ vardee, General 
Wumber $0688), in so far ae they are apt, are here adopted. 

Yor the receons set forth at length in the 
opinions referred to, te ate of the opinion that 
Gherles 4. Pardee wae not entitled te receive any 
galery from the plaintiff in the yeer 1924, wader the 
resolution of june 14 of that your, and, therefore, 
the plaintiff was entitled te recover back from him 
the amount so paid, which was $1643.35. Further, 
in aceordencs with the reasoning expresced in the 
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gbove mentioned opinions, we hold, as a watter of 
law, that the defondant is uot entitled to bis 
alleged counterclaim, or set-off, as allowed in the 
tricl court. 

the judgment of the trial court will, 
therefors, be reversed, with a finding of fact, and 
jadement will be entered in this eourt in faver of 
the plaintiff end agcinet the defendant in the eum of 
$1643.33, 7 


REVENGE FITH & PAROING OF Fact ae 
JUIRERT ARAB. 


O'OORNOR, J. AND THOMIOR, J. JOHOR, 


FISVING OF FPaCT: ** find as a fset thet Gharles 4. 
Pardee was overpaid in salary by the plaintiff company 
in the year 1924, in the eum of $1643.38, 
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GENERAL AUTOMOTIVE CORPORATION, 

a Corporation, APP TAL FROM 
APP ELLAWTy: 


MUNICIPAL COURT 
OF CHICAGO 


ve, 
| QOHARLES A. PARDEX, 


——- BAQT.A. 402 


Opinion filed Oct, 13, 1926, | 


MR, PRESIDING JUSTICK TAYLOR delivered the 
opinion of the court, | 
| This is an appeal by the plaintiff, the General \ 
Automotive Corporation, from a judgment entered in | 
favor of the defendant, Charles A. Pardee, in the sum 


of $4937.50 on a set-off, 


Adopting here, as we do, the opinions in 
Miller & Pardee, Ine, v. Harvey 5+ Pardee, General 
Number 30688, and Miller 4 Pardee, Inc. v. Harvey %- 
Pardee, General Number 30691, and General automotive 
Corporation, v., Harvey %. Pardee, General Number 30693, 
it becomes unneceseary to ast forth in full our reasons 
in this particular opinion, for the conclusions we have 
reached, both in regard to the claims of the plaintiff for 
the various amounts of sslary alleged to have been improperly 
paid to the defendant, and as to the counterclaim of the 
defendant, 

The evidence shows that it was admitted by the 
defendant that he owed the plaintiff $236.88 for certain 
miscellaneous items which it had paid out for him. For 
the reasons we have given in the course of the opinion 


filed this day in Gase No, 30693, we are of the opinion 
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that the defendant, pe iy Pardee eae overpaid in 

salary for the year 1942, in the sum of $10,236,560, and 

for the year 1924, the sum of §3,616.00, or on aggregate 

amount of $13,852,50, which latter amount the plaintiff wae 
entitled to recover back from him, and as to the counter 

- @laim of the defendant, we do not agree with the trial judge 


as to the principle of law applicable to the fsete, for 
| the reasons alao set out at length in the opinion abeve 
referred to, and we hold that the trial court erred os a/ 
ta tt er of law in the finding made ae te the defendant's 
eounterolain, 
for these resvons, the judguent of the trial court 
will be reversed, and am the iseues were submitted te 

the trial eourt without a jury, the judgement of the court 
will be reversed, with a finding of fact, ond judgment 
will be entered here in favor of the plaintiff sad againet 
the defendant in the ¢um of $14,089.38, 


REVERSED WITM A PINGING OF FACT ala 
JGOSVENT HERE. 


O'COMHGK, dy AND THOWSOR, J. GONCUR. 

PINGING OF Fact; We find ag a feet that the defendant, 
Gharles 4. Pardes, wae overpaid in exlery in the year 
1942, the eum of $10,456.80, and in the year i964, the 
eum of $3,616.00, and that the plaintiff psid out the 
oun of $236,88 for the personal use of the defendant. 













Rees eS (A ou Bete fv00 Haret odd doth 


ae ore oN el ae aoe dpe it’ eae at 


ee okdig ig oe by ave a aaa cr mone % 






nee . pO 5 ge eee. 
ieee | : 


nF 


=p 








tanbas teh ede ial 1; igi bi. riage eid nie 
aeoy oll aE ysetee dt blngsey aa cabal oh ae 
“ee nal wor mid lees bt W 





f 


eft) 
; ‘I 


can Y oo ay f Bey * o” ¥ iv af igi desea PR a i an ; . 
Rach CN TaD Rig By RRS ie ae, me heunin os i ‘Ae ry band nk 3 
| | | 4 . | om M 
eee a ee ea a ge ‘avounid Dean he ae 
| | . ; | 
. 


a 
> 
ns 
2 
> 
= 
- 
ag 
: 


vi Se tt «8 EA aR RL ed ‘te acm de as ae 
AetAbew ort ea mem ih RRM: OIE wealth ath, sdb nia Bathe a 


ty 








+ = 
wo : : 
= fay wu 
0) 











Ti} 










Yb ep 





















iy. “a es SND ae : 
je Ba do aed ayy | 
Me te hi * 








ua 9431.A. 602 


GQaHERAL AUTOMOTIVE CORPORATION, APPHAL FROW 
a corporation, 
MUNICIPAL GouURT 


OF CHICAGO, 


APP GLLANT, 


VSe 


HARVEY &. PARDER, 
APPELLEE. 


Opinion filed Oct.13, 1926, 


MR. PRESIDING JUSTICE TAYLOR delivered the 
Opinion of the court, 

This ie an appeal by the plaintiff, the 
General automotive Corporation, from a judgment entered in 
| favor of the defendant, Harvey ©. Pardee, in the eum of 
$7120.00, 

We have thie day filed an opinion in Miller @ 
Pardee, Inc. v. Harvey G+ Pardee (General Number 20691), in 
which case we considered many of the matters of evidence 
and of law in issue in this case, and for convenience here adopt 
that opinion in «o far as it is apt in this ease, 

The statement of claim alleges that Harvey ©. 
Pardee wae overpaid, in golary, $16,126.83 in 1922; §402.75, 
in 1923; and $4,545.37, from april 26 to June 14, 1924; in 
all $20,976.95; and that he is chargeable, in addition, for 
Gertein miseellaneous items, with the sum of $781.08, the 
defendant inte affidavit of merite denies that he owes any 
of the amounts stated in the statement of claim; and sets up 
& Counterclaim to the effect that he was employed by the 
plaintiff in the year 1924 at a salary of $16,800.00; that 
he hae been paid only $6883.19, and there is due hin, 
against the plaintiff on its claim, and in faver of the 
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defendant on its counterclaim for sslary unpaid from 
dune 14, to December 31, 1924, the sum of $7120.00. 

The defendant wae incorporated on dune 1, 1921, 
The Pardees were directors from June 21, 1921 to June 14, 
1924. The first meeting was held on June 4, 1921, and 
Harvey &. Pardee became President, and Charles 4, Pardes, 
Vice-President, and Treasurer, On December 9, 1922, the 
Board of Direetors voted that colaries for the President 
and Treasurer for the year 1922 be fixed and wate as follows, 
to Harvey 2. Pardec, President, $17,163,353; to Charles 4, 
Pardee, Treasurer, $10,893.35. From the minutes of the 
meeting of the directors held on January 13, 1925, it apoears 
that it was voted that the salary of Harvey %. Pardee as 
President for the year 1923 was fixed at $6,500.00 
and thet of Charles 4. Patiee, as Treasurer, at $5,940.00. 
On February 3, 1923, the finance committee voted that the 
Salaries of the President and Treasurer of the defendant, the 
General automotive Corporation and Miller & Pardee, Inc., 
should be “fixed at the sum of §25,000.00 a year for the 
two corporations combined from the date of the incorporation 
ef the General Automotive Corporation, dune 1, 1921, up 
to and including Secember 31, 1923, and that the amount 


to be paid by each corporation be determined and adjusted 
a8 B00N a8 practicable,* 

On March 10, 1994, Harvey ©. Pardee resigned as 
President, and Gharles 4. Pardee resigned «s Treasurer. On 
April 26, 1924, the directors voted that salaries be paid 
during 1924, to the officers, ae follows: Chairman 
of the Board, Harvey ©. Pardes, $1400.00 a month; 
President, Charles 4. Pardee, $875.00 a month; and 
Treseurer, Howard ¥. Kingsley, $875.00 a month. On 
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dune 14, 1924, Harvey %, Pardee resigned as Chairman of 
the Board, and Charles 4, Pardee as Precident and 
Mirector, 

A@ far ee the year 1922 is concerned, it aprears 
from the record that the defendant Pardee ras throughout 
the year an officer of the corporation, Miller 4 Pardee, 
Ino., and a8 such, wae being paid salary by that co rpora- 
tion. It also appeare from the record that the plaintiff 
Company, which was the operating company of this eLOUD, 
did a very good business in 1924, better than tnx anyxorierx 
yearxx No salaries had been fixed for the officers of thés 
operating company prior to December , 1922, but on the ninth 
of that month, the directors adopted a resolution fixing 
the dalory of the defendant, Harvey ©. Pardee, aa President, 
at $17,163.33, hile the Board of Directors had the legal 
power to pass such « resolution fixing the salarice of the 
president, and other officers, to be earned by them and paid 
to them from thit time on, we are of the opinion that the cir 
Gumstances disclosed by this record are such that the 
resolution may not be given any retroactive effect. Ne | 
action of any kind having been taken with reference to salaries, 
either ae to postponing «a determination of the question, or 
in any way referring to the matter, the directors sould not 
get tomether near the close of the year, Which turned out to 
be prosperous one, and divide up those profits, even in 
part, by voting the officers large sularies, That the 
amounts voted ag salaries by the directors at thie meeting 
in December, 1922, were not justified, is indieated in our 
opinion by the fact that quet about a month later, the 
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directors had enether meeting fixing the ecalaries for 1923 
at just about one-half of the amounts mentioned in the 
reeolution of December, 1922, From the foregoing, it 
follows that we are of the opinion that the defendant, 
Harvey &G- Pardee tas authorized to receive ae salary 

the amount designated in the resolution of Cecember 9, 
1922, only for the remainder of that yoar, and thet he 
was, therefore overpaid $16,128,863, 

As to the year 1923, we disagree with the con- 
tention of the plaintiff to the effect that the salary 
of $6500.00 fixed us the salary of the president fer that 
year, under the recoiutien of January i3, 1923, did not 
apoly to the entire year, The action was taken so near 
the first of the year that it would be unressonable te 
make the distinction claimed. The conduct of sorpora-~ 
tions requires reasonable flexibility, and is not aleays 
to te treated with the rigor of exact chronology. In our 
Opinion, the defendant was entitled te the full salary 
of $8509.00 fer the year 1923, | 

As to the year 1924, the record shews that at a 
méeting of the Board of Dirseters, held on January 12 ~ 
apparently an annual meeting, - defendant Pardee was 
@lected president of the plaintiff corporation, and 
Gherles 4. Pardee Vice-president and treasurer, for the 
eurrent year. to action was taken referring in any 
way to salsries, The reoord further shores that on 
Match 16, 1924, the defendant resigned as president, 
and Charles 4, Pardee resigned as treasurer of the 
corporation, and thereupon the Board of Directors | 
elected Charles ©, Pardee president of the corporation, 
and the defendant ehairman of the Board, o action was 
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taken with regard to ealaries until a later meeting 
of the Board, held on spril 86, 1924, at which time the 
Tesolution was adopted fixing the salary of the 
defendant as chairman of the Board at $1400.00 a month 
for the year 19234; and fixing the salary of Charles 4. 
Pardee as president of the corporation at $875.60 a 
wonth for that year. On June 14, 1934, both the Pardees 
resigned from the offices Rey held, and from the Board 
ef mMirectors. In our opinion, the salaries voted by the 
Board of Cirectors at their meeting in spril should 
attaoh to the respective offices referred to from the time 
the Pardees were elected to those offices on Mereh 10, 
1924, until they resigned on June 14, 1984, fhe defendant, 
Harvey ¢. Pardee, would, therefore, be entitled to reesive 
his salary as chairman of the Board from March 10 te 
dune 14, 1944, at the rate of $1400.00 a aeakh, which 
would be $4,385.00, The defendant was paid on account 
of salary, during the year 1924, the sum of 96,883.19. 
This was $2,498.19 more than he was entitled te. 
therefore, the plaintiff is entitled to recover baek from 
the defendant for moneys reneived by the Iutter, over and 
above the amounts he was entitled to in 1925 and 
1924, 2 total of $16,¢27.02, 

as to the counterclaims of the defendant Harvey 
S. Pardee, the record shows that the trial court allowed 
it to the extent of $7120.00, finding that amount to be 
due the defendant under the contract he claimed for his 
services under resolution of June 14, 1984, covering the 
period begining at that time and extending to the end of 
that year. We heve expressed our views with regard to 
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that resolution in the opinion being filed this day, 
bearing the General Humber 20691, fhe reevsoning on this 
subjeot which is there eet forth, is applicable here, 
and the result ie that, in cur judswent, this elais 
ef the defendant say not be allowed, 

The plaintiff wakes a gleaism for certain «is 
cellaneous itese, amounting to $780,886, it is urged 
that one Grege did certain vork for Harvey «. Pardee, ond 
that 14 was paid for to the extent of $745.52 by cheeks of 
the defendant; and thet four amall,bilis of the defendant, 
amounting @@ $25.36, were paid by the plaintiff. ne trial 
judge refused to <iley thew. ic =*idence as to the | 
Gregg matter is cenflisting, and to such an extent, that 
we do not feel justified in overriding the decision of 
the trial judge on that item. further, it is a fair 
inference that when the watter of the overdraft was finally 
arranged, those eatters, not only the Gregg item, but, 
alse, the item of $25.36, were included, and, as a reeult 
they should be considered ae settled, 

In the inetant nse, therefore, our judgment is 
aa follews; (1) that the pinintiff, General autemetive 
Cerporation, is entities to recover on its stale ageinat 
the defendemt Harvey ©. Pardee, for over rayment of salary, 
the sum of §16,627.02; «nd (2) that the defendant is not 
entitled to recover anything on bia set-off for alleged 
salary for the peried beginning June 14, and ending 
Hecember 31, 1924, because we bold, as a matter of ia, 
that the resolution of dune 14, 1924, may not be treated 
a8 eresting » binding obligation on the corporation for the 
peried following the date of the resolution. 4# the 
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femmes were submitted in the trisl court #ithout 

the intervention of a jury, the judgment of the court 
will be reversed, with a finding of fact, and judrment 
entered here in favor of the cisintif? and sirainet the 
defendant in the awn of $18,627.02, 


ASVERSED iT A FIRDING OF FACT ANG 
JUSSMERT HERE, 


O'CORWOR, ¢. AND THOMnON, J. COHOUR, 


PISGIRG OF PACT: “es find as @ fact thet the def ondant 
Hervey ©. Parded was overpaid in eslary te the extent 
of $16,128, 63 in 1926, and $3 498,19 in 1824, 
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MILLER & PARDEE, INC., 
Appellant, 
SPYTAL FROU 
ve MUNICIPAL GOURT 


OF GHICAGO. 


Appellee, 24AST.A. 602 


Opinion filed Oct. 13, 1926. 


CHARLES A. PARDEE, 


MR. PRESIDING JUSTICE TAYLOR delivered the opinion 
of the court. 


Thie is an appeal by Miller & Pardee, Inc., plain- 
tiff, from a judgnent in favor of Charles A. Pardee, defend~ 
ant, in the sum of $412.50, Ye have this day filed an opinion 
in Miller & Pardee, Inc. v. Harvey &. Pardee (General umber 
30691), in which we considered 211 matters of evidence and 
law in isme in this cese, ani as & matter of convenience, adopt 


that opinion, in so far as it is apt, in this case. 


In our judgmaat, Hiller é Pardee, inec., (1) is not 
@ntitled to recover anything on its claim aginst Charles 
Ae Pardee for salary - which is in accord with the finding 
of the trial judge - and (2) that, as a matter of law, Charles 
S. Pardee, is not entitled to recover anything on his set-sff 
for alleged salary for the period beginning June 14, and ending 
December 31, 1924. Other items of set-off aay not be considered 
here in the absence of cross-errors. 

For the reasons set forth, the judgnent will be re- 


versed, 
REVERSED. 


O'CONNOR, J. AND THOMEON, J. CONCUR, 
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JAHES KE. OUFTY, 
Appellee, 


@431.\. 603 


APPHAL FROM 
ve SUPERIOR goURT, 


GOOK COUNTY, 
JOHN L. ENGSTROM, 


Appellant. 
Opinion filed Oct, 13, 1926, 


MR. PRESIDING JUBTIGE TAYLOR delivered the 
Opinion of the court, 


This is an action for personel injuries brought 
in the Superior Gourt by dames HE. Duffy, the plaintiff, 
against John Engstrom, the defendant. There was a trial 
before the court wit) a jury and a verdict and judgment 
in the sum of $4,250.00, in favor of the plaintiff, This 
appeal is therefrom, 


The declaration consists of tro counts, The 
first charges negligence on the part of the defendant in 
driving hia automobile at 2 greater rate of speed than 
ten miles an hour, contrary to the statute; and the second 
charges the defendant with general negligence. 


Gn Gotober 31, 1922, about noon, the plaintiff, a 
sign painter, sixty six years old, started east to oss over 
Broadway, & north and south business streetin the Gity of 
Chicago. He left the weet sidewalk at ® point between tro 
east and west street crosaings on Bromadway, He was going 
to his sign painting shop, which was located at number 
6213 on the east side of Broadway. He started from a point 
on Brosdwey which was a short distance to the north of his 
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shop. He walked from the wast sidewalk of Broadway easterly 
to a point about the center, between the rails, of the south 
bound street cnr tracks. When leaving the west sidewalk he 
passed in front of a Ford esr which was parked at the west 


curb, 


4a to whet transpired up to the time of the collis- 
ion, the only witness for the plaintiff was himself, ty 8 
evidence is to the following effect: He walked south down 
the west side of Broadway until nearly opposite his shop at 
number 5213, and then desiring to cross over to the east side, 
he looked to the north, and seeing no vehicles coming, walked 
out into the street. At the time there were several sutce 
mobiles on the other side coming from the south. He walked 
out into the south bound street oar tracks and waited there 
between the rails for the northbound automobiles, of hich 
there were several, to go by. At that time, he was facing 
southeast. Ne stood there a short time, when he heard 
somebody - who turned out to be the defen iant @ shout, “Hey.” 
He then turned around, sn‘ sav the automobile, driven by the 
defendant, about ten feet away, miking right fer him. He 
then turned in towards the curb, from where he was standing, 
jumped west, and got beyond it, clear of it, when it turned 
around and came right buck, that way, west. He was not able 
to get away, snd it struck him. He was not knocked completely 
Gowns One of hjs feet went under the machine and the knee 
of the other leg upon the bumper. He managed to pull himself 
up on the Bumper, fhe automobile then ran out of the oar 


tracks and towards the west curb, and into a Ford sedan, and 


broke both his legs, and his right wrist. From the curb, 


east to the west rail of the south bound track is 32 feet; 
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and, from the point on the sidewalk, where he atood before 
starting to crose the street to where the Ford sedan WAS, 
is 115 feet, The defen ant drove his automobile in a 
sigzag dingonal way after it first struck the pleintify, 


On cross-emamination the plaintiff testified 
that he looked north when he got to the curb, and sleo when 
he got far enough out so as to be certain that there woe 
nothing coming in thst block and nothing in the next block to 
the north; thet when he heard the warning he whirled around 
to the left, towards the automobile thet was coning, and 
as he turned and was looking at it, the defendant turned 
it right in towards where he was and he jumped off towards 
the west, as that seemed the best thing to do, and was 
clear of it; that when it swerved beck again towards where 
he was, he jumped the other way, “but 1 didn't get by that 
way and it got me"; that when he firet jumped he got to a 
point about 8 or 10 feet west of the west rail of the south 
track, When asked what he did then, he anerered, *Then I 
saw the oar coming theother way at se, he turned his wheel 
and ran at me thet way, andi jumped back but I didn't get 
far, end he started to go teck, then he headed the car the 
other way," He further testified that when he heard somee 
body say, “Hey*, he ie of the opinion that the wheels of the 
automobile were west of the south track snd the front of the 
car turned somewhat towards the east; that he kept his eyes 
on the sutomobile all the time and tried te get out of its 
way. He further testificd, “It turned towarde the west when 
4t first came; when I jumped towards the west it turned west; 
then it wes towards the east firet, and he turned towards 


the east se it turned towords the east like that (indicating) 
and I jumped like that (indicating) 
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and it turned around then and then I got back and I only 
got back part way." ond was struck by the radiator; that 
he caught on the fender and bis left foot caught in the 
Dumper and he was dragged on the street, but finally man- 
aged to get his foot out and stood up on the bumper; thet 
after the sutomobile stopved, he waa on the west side right 
next to the curb. 


The evidence of the defendant is substantially 
as follows; He was a painter and decorator, and had been 
in that bueiness about fifteen years. The day in question, 
he was driving & Buick, & five passenger touring car, with 
the top up, which he owned end which he bed been driving for 
about eight months. When going south on Broadway he sar the 
plaintiff coming out from in front of & car that was parked 
by the curb about 75 or 100 feet ahead of him. He, the 
Plaintiff, walked from the west curb in a southeasterly dire 
ection into the south bound oar track, ond then threw up 
his hands and ren straight back in front of his, the d¢fende 
ant's automobile, when he was about 10 feet from hia, the 
plaintiff; that he, the defendant, sar the plaintiff Look 
west, and when he saw him look up, he, the defendant, swung 
hig automobilé® to the west, close to the curb on the west 
side of the street, and bumped intoa Ford sedan, which was 
standing there. He testified that he could not help it, and 
that from the point where the plaintiff won when the auto- 
mobile struck him to where the Ford sedan was, was about 
20 or 22 feet. He was going from 12 to 15 wiles an hour, 
and there were no sutomobiles shead of him, and no sute= 


MObiles coming north. When he started te turn his automobile 
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to the west, he turned it enough to clear the plaintiff, 

The brakes of his automobile were in perfect condition 

that morning, as he had put in new ones md had tried thes 
out about a week before the accident and they worked pere 
fectly. He put on the brakes when he swerved the automobile 
the second time by putting both feet on the pedals, 


On oross-exawination he testified that when he 
first saw the plaintiff he was driving about a foot or 
two out of the south bound car track, straddling the west 
Fail, and was going in back of , to the west of the plaine 
tiff, When asked if he gave any warning or shouted, he 
answered, “No,sir.* He further testified that there were 
mo automobiles coming from the south on the other side of 
the car tracks, and that he, the defendant, hadthe full 
width of the road, with the exception of the parked cars; 
that as a result of the accident the radiator of his autee | 
mobile was bent and the rim broken, and on the Ford sedan 
the steel plate in the rear was bumped. When he first turned 
his automobile to the weat, it was about 20 to 22 feet 
frou the rear of the Ford sedan, on & diagonal line. 


The evidence of one Johnson - called by the plaine 
tiff - an automobile salesgan, whose place of business was 
at 5214 Brondway, on the west side of that street, mas to 
the following effect:~ Looking out of the window on Broadway, 
he saw the Buick of the defentant, with the plaintiff henging 
over the radiator; the sutomobile was going south towards 
the west curb, and ras then traveling at & speed of about 
20 miles am hour, From where he first saw it, with the plain- 
tiff hanging on to the point where it struck the Ford sedan 
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Was about 45 to 50 feet, After it struck the Ford sedan, he 
immediately went out and helped get the plaintiff from out 
between the cars, The door of the Ford sedan wae jommed in and 
the radiator on the Buick was shoved back considerably. then 
he first saw the defendant's nutomobile it was about six feet 
west of the south bound car track, headed towards the west 
curb, and about 25 feet north of the entrance of his, the 
witness's store. He went in a westerly direction towards the 
west curb, with the plaintiff hanging over the radiator, fac- 
ing the driver. On cross-examination he testified he did not 
recall seeing any other automobiles going north at that time; 
that after the plaintiff had been taken to the hospitsl he 
examined the brakes on the defendant's automobile and found that 
they were not very effective "because you co id push the left 
pedal almost down to the floor without any resistance;* that 
he made his examination about an hour and a half after the 
accident, 


The witness, Von Berte ~ called by the plaintiff - 
an automobile salesmen, testified substentially as follows: 
He was driving south at the time in question and saw the 
defeniant's automobile 150 to 200 feetahead of him. Suddenly 
he “noticed that omr dodge a Little by and then I had a view 
of Mr. Duffy in the south bourtd etreet car track - then the 
our - I was directly behind him, in beck of him, I didn't 
ace him then, but the car, after the car passed the point 
where I was, I saw Hr. Duffy standing there and he was thrown 
tewards the curb." ‘There was « Ford sedan parked there. 

When asked how fast the defendant's automobile was going, he 
anawered, *I should judge he was going approximately 25 miles 
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an hour.*® He further testified that the defendat's autoe 
mobile did not slow up as it headed towards the ourb; that 
it wes in the oar tracks, and made a turn towarde the west 
curb, going south and "then I saw the crash, the bump, ond 
the front end of the Buick come in contact with the read end 
of the Ford sedan." The distance from where the plaintiff 
was standing to where the Ford Sedan was parked was between 
100 and 150 feet. He did not see any vehicles immediately 
shead of the defendant's automobile, Broadway at the place 
in question is wide enough to allow tro auotcobliles to pass 
between the curb and the car tracks. Op cross examination 
he testified that at the time he, the witness, was driving 
at the rate of 20 miles an hour; thet at the time of the 
accident a street car was going north. When asked if he saw 
the plaintiff before the accident, he answered, *I just had 
@ glance at the secident;" that at thet tine the defendant's 
sutomobile was near the cer track, out towards the center 

of the street; when he saw it next it was headed towards 

the west curb; that he did not see the plaintiff going west 
from the gurb; that he, the witness, was foliowing directly 
behind the defendant's automobile, and he got just a glance 
of the plaintiff when the defendant's car swerved, after that 
he did not see the plaintiff; that 211 he saw of the plaintiff 
was when he wae standing near the car track, facing directly 
east; that there were several cars parked along the west curd, 
but no care parked opposite where he first saw the plaintiff. 


Berbeles, called for the defendant, testified 
Substantially as folliows:=- At the time in question he was 
ariving e Ford truck south on Broadway about five feet behind 
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the defendant's autonobile, When he got into the 6200 block 
on Brondway, he eaw the plaintiff walk east in the middle of 
the block onto the south bound street cor treck. He, the 
witness, turned his truck to the eest side of the west track, 
ie then saw the defendant awerve, to get away from the plain= 
siff. The defendant tried to go weet, and then east. He did 
not hear anybody shout before the defendant's automobile struck 
the plaintiff, He did not at the time of the accident see any 
eutomobiles going north on the Rerth bound track or drive, nor 
any street car, Op, Cross~examination he testified that the 
defendant's automobile at the tinue was in the middle of the 
oar tracks, the east wheele between the raile of the south 
bound tracks and the west wheels over tow rds the west curb; 
thet when the defendant's automobile struck the plaintiff, the 
plaintiff wes about 30 feet behind the Ford sedan, He further 
testified thet the defendant's automobile was etraddling the 
west rail of the south bound tracks, until he buaped inte 

the rear end of the Ford sedan; that he, the witness, stopoed 
hia truck when the plaintiff was on the fender of the defend- 
ant's automobile; that he, the witness, stopped hie automobile 
before the defeniant stopoed his, 


The chief contention for the defendant is that 
the verdict Was against the manifest weight of the evidence, 
It is urged thet the plaintiff did not look north when he 
etarted to cross Broadway. He says he did, and aeeing he 
wehicles coming, he walked outinto the etreet; that he 
looked north when on the curb and alse when he got far out; 
that for a block and « half north, he saw none coming south, 
It ie true that the defendant says thet when he, the defendant 
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the defendant's automobile, When he got into the 5200 block 
on Brosdway, he saw the plaintiff walk east in the middle of 
the block onto the south bound street car track. He, the 
witness, turned his truck to the east side of the west track, 
He then saw the defendant swerve, to get awey from the plaine 
tiff. The defendant tried to go wert, and then east. He did 
not hear anybody shout before the defendant's automobile struck 
the plaintiff. He did not at the time of the accident see any 
automobiles going north on the north bound track or @rive, nor 
any street oar, Op, cross-exanination he testified that the 
defendant's automobile at the time was in the middle of the 
oar tracks, the east wheele between the raile of the gouth 
bound tracks and the west wheela over tow» rds the west curb; 
that when the defendant's sutomobile struck the plaintiff, the 
plaintiff was about 30 feet behind the Ford sedan, He further 
testified thet the defendant's automebile was straddling the 
west rail of the south bound tracks, until he bumped into 

the rear end of the Ford sedan; that he, the witness, stopoed 
his truck when the plaintiff was on the fender of the defende 
ant's automobiles; thet he, the witness, etonped his automobile 
before the defencent stopped his. 


The chief contention for the defendant is that 
the verdict tus against the manifest weight of the evidence, 
It is urged thet the plaintiff did not look north when he 
atarted to cross Broadway. He saya he did, and seeing Ro 
wehicles coming, he walked outinto the street; that he 
looked north when on the curb ond alse when he got far out; 
that for a block and « half north, he saw none coming south. 


It is true that the defendant says that when he, the defendant 
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was 75 or 100 feet away, he saw the plaintiff coming out 
from in front of a car parked at the curb; but on crose- 
exauination, he says, thet when he first saw the plaintiff, 
he, the defendant, was going in back of, to the west of the 
plaintiff, impliedly stating that he did not see the plaine 
tiff till the latter was dose to his, the defendant's car, 
Also, Berbeles testified that when he got inte the 5300 
Block on Broadway, he oaw the plaintiff welk east onto the 
south bound track. Such being the record, the jury my have 
felt justified in believing the plaintiff's testimony, and, 
not having the advantage which they had, of seeing the wite 
messes, and with the conflict in the evidence, such as it is, 
together with its menifest discrepancies, we certainly would not 
be justified in holding that the plaintiff's testimony thet he 
looked both before and after he started was clearly overcome 
by that given for the defendant. Having looked to the north, 
and having seen nothing in the way, he wae not chergeable 
with negligence in crossing over to the middle of the south 
bound tracks, and when he got there and stood waiting, he 
Was within hie rights, and the defendant, coming from the 
north, was bound to exercise reasonable care, both as te 

the direction he drove, and as to the giving of « warning, 
and, aleo, was bound to obey the state motor law in regard 
te speed. The defendant admits he was driving, at the time, 
at 12 to 15 miles an hour. Johnson, who apparently had « 
good view, says about 20 niles an hour, Von Berte says, 
approximately 26 miles an hour, Such being the evidence 

as to speed, it obviously follows that we are not entitied to 
hold that the jury would not be justified in considering 
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the evidence as to speed in and of itself, ineufficient to 
show negligence; reason and the Motor Vehicle Act suggest 
quite the contrary, The question then remains whether, 

after the defendant became aware of the nearness of the defende 
ant', automobile, he did or refrained from doing anything that 
would be expected of a prudent , careful man. fhe pleintiff 
says he etood in between the railea of the southbound track 
amort time, and then heard a shout, “Hey*; that he then 
turned around ond saw the defendant's automobile about 10 
feet away, making right for him, and then jumped weet, ae it 
seemed best to do, and got beyond and clear of its peth, but 
that 1¢ then changed its course and turned again towards 

him, and not being able to avoid it, he was ran into. 

The defendant says that the plaintiff walked from the ourb, 
southeasterly, into the south bound tracks and then threw 

up hie hends and ran straight back in front of the auto~ 
mobile; and that he, the defendant gave no warning. The 
evidence of other witnesses is that the defendant's automobile 
ewerved to the weet. It will be seen thet there ia no evie 
dence that the plaintiff failed in his duty to exercise osre. 
It ie to be presumed that, being in sudden peril, he undertook 
to save himself. What he etates he tried to do, wes an 
endeavor to get away. If what he did just got him clear, 

and then the defendant changed the course of his automobile, 
and escape became impossible, the jury could not justifiably 
hold him, the plaintiff liable for a want of care, for contri- 
butory negligence. The defendant admite that after his auto- 
mobile struck the plaintiff, it went 30 to 22 feet, end 

then ran into the ford Sedan. Im the course of that tine, 
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the plaintiff did all he could to save himself from injury. 

He clung to the bumper and the front of the defendant's 
automobile; but when it went on and collided with the Ford 
Sedan he was seriously injured. Such being the evidence, 

we do not feel entitled to override the verdict, on the 

ground that it was agninst the manifest weight of the testimony 
on the issue of contributory negligence. it is argued that 

the evidence is in conflict as to whether there were autonobiles 
or street cars going north on the east side of Brondeay, It 

is in conflict on thet subject, andi well might be, but the 
plaintiff testified that at the tise he was in the south 

track there were several automobiles coming from the south 


and he waited for them to go by. Johnson merely said he 
remembered none, and Won Berte anid that, at the time, a 


street car was going north, Berbeles said he did not see, 

at the time, any automobiles or a street oar going north; 

and the defendant seid there was no automobile going north 

at the time. Though there is a conflict on that subject 

and some differences ae to what was seen, it does not justify 
the conclusion thet it would be clearly against the weight 

of the evidence for the jury to o nclude that the plaintiff 

did not stand and rait for some vehicle feom the south to go by. 


All the matters of fact, which we have briefly dis- 
cussed, were for the jury. The questione of negligence, cone 
tributory negligence end proximate cause were all for the jury 
and their verdict on these subjects may not be overriden by 
this court unless clearly aginst the manifest weight of the 


evidence, The Chicago and Alton Rd. Go, vo Lewandowski, 190 111, 
301; Gibbons v. A.B,4 ©. Reh. Go., 263 11, B66; o. 6, 0, & St, L. 
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Ry. Cop ¥-Henry, 143 111. App. 265; Himn ¥. G. 0. ©. & St. be 
Ry. Ga., 839 Ill. 135. In our judgment the approach of the 
defend: nt's automobile, the immediste movements of the plain- 
tiff, the driving and course the sutomobile took, the carrye 
ing of the plaintiff on the front of the automobile, and the 
finel opllision with the Ford Sedan were 211 matters for the 
jury and could well be considered as one unbroken chain of 
events precipitated in tote by the negligence of the defendant. 
We are, therefore, of the opinion that the verdict is not 
Clearly ageinet the weight of the evidence on either count, 
that is as to speed, a viokation of the Motor Vehicle Act, or 
general negligence of the defendant withowt contributory 


negligence on the part of the plaintiff. Gavigan v. Gold, Gen. 
Ho. 89489. 


It is urged that there is no allegation in the 
declaration to support evidence as to what succeeded the 
first collision between the defendant's automobile and the 
plaintiff, snd thet the testimony ag to the plaintiff being 
carried on the bumper end radiator of the defendent's auto- 
mobile until it collided with the Ford Sedan was inadmissible. 
Ag we have already said, there was a sertes of motions, 211 
of which were involved in the question of negligence, whether 
general or contributory. They constituted the general area 
of facts concerning which evidence was competent. And it was 
not necessary to plead them in detail. ity of Elgin v. 
Anderson, 89 111. 527. ‘The very fact, which the defendant 
testified to, that he drove his automobile from 30 to 22 feet 
after it struck the plaintiff and before it collided with the 


bearing 
Ford Gedan is quite striking evidence/not only on the speed 
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but on the question of his care. There is nothing in the 
reasoning of the court in Egst St. Lovis Elec. St. Ry. Go. ¥. 
Steger, 65 111. App. 312, oited for the defendant, adverse 
in principle to what we have stated above, 


It is contended that error was committed in 
giving instructions numbered 2, 5 and 6 Instruction number 3, 
is as follows: 
"If the believe from the evidence that 
the plaintiff, while in the exercise of ordinary 
care, was injured by or in consequence of the negli- 
genoe of the defendant as charged in the declaration, 
or either one of the counts thereof, then you shouad 
find the defendant guilty.* 
The criticiem made is that it did not tell the jury * that 
in order to find defendant guilty his negligence aust be the 
proximate cause of the injury." The anewer to that is, it did 
tell the jury that the injury aust be "in consequence of the 
negligence of the defeniont," and it could not be eo conse 
quence of the defendant's negligence unless his negligence 
was the proximate cavee. High v. Waterloo, 0.F.¢ N. Ry. Gow 
190 N.Y. 331 (iowa). 


inatruction number 5 instructed the jury that 
negligence on the pert of the plaintiff, if any there wes, 
would not bar a recovery by him unless it wea the proxi-~ 
mate cause of bis injury," and it is claimed that it failed 
*to tell the jury that plaintiff's negligence would bar a 
recovery if it proximately contributed to his injuries." 
We do not think the instruction properly states the law. 


Lerette v. Director General, 306 111. 348, But we also 


think that it is not of euch import as to justify a reversal 
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of the judgment. Further, other instructions, such as the 
defendant's numbered 2, states that "if the jury finds that 


the plaintiff in thie case was guilty of any want of ordin= 
ary care for his om safety,which said want ef ordinary care 


Caused or proximately contributed to cause the accident com- 
plained of, then he cannot recover no matter if the defend= 
ant is guilty of the negligence charged in the pleintiff's 
declaration or any count thereof." That gave the jury the 
law correctly. 


Objections are made to instru ction numbered 6, 
But upon examination of them, we are of the opinion that 
they are not well founded. 


For the reasons stated above, the judgnent will 


be affirmed. 
APF IRSED. 


0* coMNOR, J. COROURS; 
THOMSON, J. SPEGIALLY COR GURRIRG: 

The most serious contention of the defendant ia 
that the plaintiff was guilty of contributory negligence 
in failing to see the defenciant's car approaching and in 
carelessly walking out into the etreet without exercising 
reasonable eare for hie orn safety. Broadway is an unusukily 
wide street with 22 feet between the vest curb and the westerly 
street oar rail. ‘The plaintiff testified that he looked north 
as he left the curb ond saw neo vebicle approaching in that 
block or the next one to the north, He walked that 22 feet 
and a step or tro more, reaching » point between the rails 
of the firet street car track and there he stopped and waited 
for several north bound cars to pass, the last of which was 
“down in the middle ef the block." He says he stood there 
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“a short time,” ahd on oroge-examination "possibly half a 
minute, - it might not be ao long,” = that he thought he 


better wait for the one down in the middle of the block te 

. go vy before he proceeded, end as he stood there for that 
purpose he heard someone shout “Hey*® - and he turned to see 
the defendant's car coming at him ten feet away, He said 

he did not lok to the north» after getting out of the atreet 
ear track as he felt he *was clear anyway." There were 
several carg parked along the west curb, There was over 15 
feet of room in the dlear, between the defendant and those 
perked cars, Even the defendant testified "there wee plenty 
ef room to go back of him.” The defendant said he saw the 
plaintiff step out into the street when he was only 75 to 
160 feet awny. He also said he was going 12 to 15 miles an 
hour, Other witnesses put his speed at 20 and one at 35 
miles an hour. According to the plaintiff's theory of the 
conse the defendant was much farther away when the plaintiff 
left the curb, If the defendant wag going 20 te 25 miles 

an hour while the plaintiff was walking approxiaately 25 
feet and then stood *possibly half a minute*® waiting for a 
car "down in the middle of the block" to pasa, then the 
plaintiff was right in saying he saw nothing in the block he 
was in o the next one as he Left the curb, Whether, under 
all those circumstances, he was guilty of contributory neglie 
gence wae a question for the jury to pass upon, and their 
finding thet he was not should, in my opinion, not be disturbed, 
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JOBN SUNDERMAN and ) 
HELLIE SUNDEAMAN, ) 
(Complainants Below), | 


9431.4. 603 


e 


GHARLES Le THAYER APPEAL FROM 
(Defendant) ft 
SUPERIOR COURT, 
and 
COOK COUNTY. 


G. He WILFORD, 
(Defendant) Appellee, 





On appeal of CHARLES L. THAYER, 
Apoellant. 


Opinion filed Oct. 13, 1926, 


UR, PRESIDING JUETION PAYLOR delivered the opinion 
of the court, 


This is & bill in the nature of « bill of inter 
pleader, by which John and Heljie Sunderman, husband end 
wife seek to have determined to which of the defendants, 
Charles L. Thayer and G. H. Wilford, real estate agents, 
there gshall be paid certain commissions for the sale of 
certain real estate made by the complainants to Wil!iam: 

M, Devine, The bill, also, asked thet a certein suit at 
law, begun by Thayer, for a recovery of commissions should 
be enjoined; and that the defendant Wilford be enjoined 
fra prosecuting a similar suit at law. Ansrers to the bill 
were filed by ench of the defendants. There was 2 trial be~ 
fore the Chaneellor, and o decree entered in favor of the 
efeniiant Wilford and that the §2,000.00 deposited by the 
plainants with the clerk of the court, be paid over to 
This is on apoeal by Thayer from that decree, 
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The complainants, Sunderaans, busband and 
wife, joint owners of Lots 25 to 33, inclusive, listed 
their property for sale with several realtors, but giving 
none of them en exclusive agency. Ur. Sunderman says he 
listed the property with the defendant Thayer about April 
1, 1924, and a short time later listed it with other 
brokers; that the sale price was $95,000.06, on certain 
terms as to cash and deferred payments. He says he met 
Wilford, the other defencant, at his, Sunderman’s house on 
April 19 or 20, and after Yilford told him he was in the 
real estate business, he listed it with him, Wilford; that 
Wilford told him a man down town told him about the property; 
that afterwards he sold the property to one Devine, whom he 
met through Wilford; and that it was agreed when the deal 
was practically through thet the commiesion should be 
$2,000.00; that after the contract wae signed,*e, Sunderasn, 
went to Thayer's office and teld him thet Wilferd hed sold 
the property to Devine; that Thayer said, “1 showed that 
property to Mr. Gevine, and i a= going to call him up over 
the telephone end see what he has to say about it;* that 
that was the first time he kmew that Thayer had ever been 
Devine; that Devine never told him that he had been shown 
the property by Theyer. On crose~examination, Mr. Sunderman 
testified that after the deal was closed, at his, Sunderman's 
house, Thayer said, "If I would give him my moral support 
he knew he would get half of the conmission;" if not he 
“would have nothing to do wth it; thet Thayer said, "If I 
would give him an exclusive sale on the prop rty where I 
Lived, he wouid drop the matter." Further, on eress-ezanina- 
tion, he testified that when about April 19 or 30 Wilford 
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game to his house he seid that he had heard the property was 
for sele; that he, Sunderman, asked him how he found out; 

thet Filford said he was « broker and his asn told him. We 
further tedified that he was in Thayer's office about April 

16, and was there after it was signed; that several days after 
the contract was signed he was served with a written demand for 
coumissions by ®ilford, It is the evidence of Mrs, Gund*raan 
that sl had known Thayer for some years; that neither he nor 
any one connected with his office submitted the neme of Devine 
as & purchaser, 


It wovld seen from the testimony of Sunderman, whe 
says he listed the property with Wilford, and sold it to 
Devine whom he met through Wilford, that *ilford was the proe 
euring cause, Thayer, however, testified thet Sunderman Listed 
the property with him about March 25, 1924 e Sundérman says 
about April 1, 1924 - that he, Thayer, first saw Devine on 
April 17, 1924; and took him in his, Devine's car to look 
at the property; thet he, Thayer, showed Devine through the 
building; that Devine said he had about #10,000.06 te invest 
and that he was interested; that he told Devine, Sunderman would 
probably give him a contract on $10,000.00; that Devine said 
he would not buy without a deed; that he asked Devine about 
how much he could pay a year and Thayer said $3,000.00 or 
$3,000.00; that he asked Devine to make @ proposition; that 
Devine said, *I will do that and let you know in e few days;”" 
that then Devine drove him bac: te his office. He, Thayer, 
further testified that he firet heard that a sale had been 
made to Devine, on April 25; that on April 25, Sundetman case 
to his, Thayer's office, and he told Sundermn that * Devine 
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is our customer. He is the man J had down there looking 
at it." 


Thayer, further, testified that the day that 
he showed it to Devine, April 17, he saw Sundermsn et the 
latter's house, and told him that he had shown it te a man; 
that although he usually gave the name of the party, he 
would not ewear that he told Sunderman the man's Namé, espec- 
dally as Syndersen said he did not; that Sundersan was in his 
office twice between April 17 and 25, and on one of those 
Occasions said he had some one Interested and it looked as if 
he might make a aale; thet when the sale was made, Sanderaan 
told him that ¥ilford wae the broker; that he told Sunder 
wan, he, Thayer, was entitled to the commission; that he 
asked Synderman where ¥ilford wae loested, and was told, 
in the Stock Exchange Building; that he went there and found 
Wilford's name on the Bulletin Board, Room 929; that he went 
there and found Devine's name on the door, but not Wilford's; 
that the telephone directory gave, G. H. Wilford, 917 E. 50th 
Street, the enme address as the place where Devine lived; that 
although Wilford snd Devine had different telephone numbers, 
they both lived at 917 East S0th Street. He further testi- 
fied that he advertised the property for sanle in the Chicago 
Tribune for a week, beginning April 11, 1934. Meyer =. Thayer, @ 
daughter of the defendant and eho was an employee of the firm 
of Bacon end Thayer, testified that one who said his name 
was Devine inquired over the telephone about the property in 
question, which the firm had advertised; that she told hin she 
gould not give addresses ower the telephone, but if he wished te 
see the property, Mr. Theyer would be glad to show it to him; 
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that an @pvointment was then made for 9 A.M. April 17; 

that she made a note of it in the appointment book; that 

the next dey, April 17, Devine called and safid he hed 

an appointment with Wr. Thayer; that she then sent her 
brother across the street where her father was getting his 
oar, ond Thayer came over to the office; that then he and 
Devine went off in the latter's car, he, further, teatified 
that after April 17, Sunderman came to the office and said he 
head some one interested in the property, % downtown broker 
who handled big money to sewing # big deal; that she said, 

“We have some one, ay father showed it to;* that her 

father ‘showed it the other day to a man who was very much 
interested, but he promised to submit an offer to ts 

but we haven't heard as yet;* that Sunderman said, “Well, 
don't give up, it isn't for sure, but 1 think its going 
through.” She teatified on crose-exauination that when 

ashe talked to Sunderman on April 19 or 26, she did not gave t he 
name of the man sho wad interested; that it was net her busi-~ 


ness to do #0, 


There is no doubt from the evidence that Phayer 
first called Devine's attention to the property, in fact, 
that ia not denied on Wilford's behalf. Mut it is the 
contention that Thayer was not the procuring cause of 
the sale to Devine. 


Devine testified that he had an office in the Stock 
Exchange Building, and that Wilford, associated wit) one 
Brennan, was in the same office; thet he called up the 
office of Bacon & Thayer by telephone, and made an appoint- 
ment te go and see the property; that on the aay in question, 
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he drove Thayer out to the property; that he, himself, is a 


licensed realtor; that he and Thayer went over the property; 
that Thayer told him, hie aan wanted $95,000.00 for it; that 
he, Devine, said *The price Looks all right;" that Thayer 
eeid, “He wants $40,000.00 cash;" that he, the witness, seid, 
"Well, I won't pay $40,000.00 onsh * * * I don't want to tie 
up that much oagh, I would consider around fifteen to 
twenty thousand dollars oash;"* thet Thayer said, "Well, they 
won't consider it unless you buy on contract;® that he said, 
"Well, I never bought a piece of property on contract * * * 
I want a deeds" that Thayer enid, *Well, I don't snow, I 
don't think this man will consider it," and Devine said, 
"You take it wp with him and let me know;" that he never 
heard from Thayer about it afterwards. He further testified 
that when Wilford submaitted the building to him, he said to 
Wilford, “I know that building,“and when Wilford asked him 
what he inew about it, he said, "Well, the man wants to sell 
on contract, and I wouldm’'t buy that property without a deed 
if I put up $20,000,006 oagh;" thet Wilford said, “If I work 
out a deal will yo: consider itt’ and he told him he would; 
that he did not know how Wilford came to show him about the 
building; that ®ilford submitted the building to him about # 
week or ten days after Thayer had done eo; that the deal was 
worked out. On orose~-exemination, he testified that Thayer 
said he did not think the building could be gotten without 
$35,000.00 cash; that he did not recall whether Thayer said 
he would submit hie, the witness’ proposition; that Wilford 
eubsitted other buildings to him at about the same time, one 
of which he purchased; that he 1d Wilford, about the 
‘proposition, telling him about whithe told Thayer. tie 
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testified, aleo, that he did not tell Sunderman that Thayer 
had shown him the property. He further testified that the 
deal was closed about Way 15, 1924. 


The defendant, Wilford, testified that he had been 
in the real ectate business continuously for fifteen years; 
that he was formerly connected with a company at 929. Stock 
Exehenge Building; that from April 1, 1984 until Deceuber, 
his office was st 4420 Michigan Bouldwerd; thet he took over 
the managesent of @® hotel, which matter he worked on from 
4pril 1 to April 80; thet then he got an assistant and under- 
took to rebuild hie real estate business; that, driving | 
around with ® eoal man, he saw the proverty in question and 
rang the bell and asked for the owner; that he got Sunder- 
wands nane and address from some one in the building; that 
he then went to Gunderman's, that afternoon, and got the 
listing of the property; that he tried to sell it to three 
or four different people; that he sv bmitted it, along with 
four other pieces, to Devine; that altogether he had sube 
mitted over 300 buildings to him, and bad sold him four 
aifferent pieces. He further testified that when he submitted 
it to Devine, thelatter said, "Well, I know sbout that proe 
perty;" but "you can't deliver the property;" that he told 
Devine that he would go out and see if he could; that Devine 
aid he had $15,000.00, or $20,000.00 cash, and if the owners 
would take back ® mortgege of $15,006.00 he would give 
$20,000.00 in oesh; that he, the witness, said he would sub- 
mit the offer; that he talked with Sunderman three or four 
different times, but first submitted Devine’s name when he 
took Gynderuwen over to Devine's office; that that was the day 
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before the contract was made; that he had already told 
Sunderman the terme, $20,000.00 cash and a mortgage for 
$75,006.00 end Sunderman bad seid he would consider it; 
that he saw Sunderman at the trader's Exchange and told 
him to go to his lawyer's office and have « contract 

drawn; that Sunderman did so, the contract being drawn by 
Jarrett, and, accordingly, the next day, at Jarrett's office, 
the money wee put up by Devine ent the contract signed, end 
both put in eserow in the Chicago Title and Trust Go.; that 
there was gome talk about commission ond he, the witnesa, 
agreed to accept $3,000.00 when the deal was consummated; 
that the deal was closed about May 1. 


On croge-exanination, he testified that a coal 
man named Henning or Henneseey, who worked for the Consumers 
Company, whom he met at room 750, 29 South Le Salle Street 
drove his out to the building; that he submitted the proe 
perty to Devine about three days prior to the making of the 
contract; that he had some other clients, on another proe- 
position, on the same property; that Sunderman did not sube 
mit the property to him on any terms at 211, but said he would 
like to sell it on # ovygtract; that he, the witness, said to 
him, "I can’t sell it on a contract;* that Sunderman waived 
that proposition; that he then asked him, “How much cash do 
you want}” and Gunderman said, “All the cagh you can get;" 
that he, the witness, asked, "Will you take o aortgage back?" 
and he said, he would, that they talked pro end con for three 
or four hours; thet he, the witness never sold property on 


@ contract, except vacant lote. 
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it will be seen from the foregoing that the erucial 
question ia one of fact, that is, who wae the procuring cause 
of the sale; who “actually brought about « consummation of the 
sale." tay ¥. Porter, 161 Ill. 235. In Sheppard v. Gade, 227 
Ill, App. 110, the court said, in a case somewhat similer to 
this, 


“When two brokers are employed and one of then 
enters into negotiations with the purchaser which 
fail and are abandoned, he will not beventitled to 
& commission because another broker subsequently 
succeeds, wholly through hie own efforts, in making 
& sale to the same person." (Citing Mechem on 
Agency, 2242, 2456 and 2459, =nd McGuire v. Sarlson, 
61 Ill. App. *295). 


A similar principle is announeed in Rigdon ¥. Strong,128 9. 
Tll. App, 447; MeGuire @, Carlson, 61 I11. App. 395; Patten v. 


Willis, 134 11. App, 645, and Bergman v. F, 8.3. & L. Agen. 
of Chicogo, 169 111. App. 329. In the MoGuire case, the 
gourt ssid, 


"It is manifest that the plaintiff did not at 
any time he sar or communiceted with Wr. Spencer, 
procure a customer ready or willing to purchase. 

io: is there any evidence tending to show that 

+ Spencer would have purchased, had no further 
effors to sell to him been made by anyone. * * * 
It is not the broker whe first speake of = pee 
perty, but he who is the procuring onuse of 
sale, be he the first or the second who engaged 
the attention of nye eee bee Hechen 
on Agency, ee 969; + ad rlein, 33 
B.Jebe 249; an BADE 
87 izt.378.) 





There is nothing to the contrary in Hafner v. Herron, 
165 111. 242, nor in Cowan v. Day, 156 I11. App. 105. in 
the instant case, although Thayer first onlled Devine's 
attention to the property, and hed done some work in the way 


*) 


felewms od? att satogoxe? ais mort noon od Elin rib mn 
RAR gots caer 
cove gatmmony a? acw olw yet tatd oat Yo one nf fot nolteswp 


ate 
ott te teLt amuaenoo 8 sveda Soquond Visautoa* ode qolee ods to 
Eu! BF gra 
TES gohed -¥ bisased’ ai abs ie tak sotto wa oe 
eames tail Re em A ee 
of telinta fadwonoe ease 8 at wise Pues oa Bg ye 
PAT ee y. nd orev 
ae! or tame tecaiind Bhkw acy Tie, 
Pa saben somes rodord ont asi ® ode 
aii it oat eer soot 
> ot bolt itaate oan wiped 
tage yer eae, > so 


iaeetord vant 





hele Bae Linh pee bh 


ook OBS ngontg 1 fatal 21 Doommnse ot otqtsstia eatoats 4 
‘ Be hry Bee et ae 


w not 28 aes aaa ad ® toe £00 ot ertenei ito ‘vaqa ttt 
Sie Lg) i 

Oth LA AE A - 7 segue bee 288 7 1288 sag Let BRE webitin 

my, ty ca aT PERN, ahd. 


EP 49) 


a ee eS 008 0h KEE 


fe RAE EU NP a Re 
ae 





Gane ah ae, bul eRe: 


ste nifianmaees sok a 


Baty 
inet code of ve et Maahive ye gory to 







" Ee scurte  Tiameee See | #ie 


he Ct ee ae jaws 

si in 
a od ag kt pe Ma 

ot 201 sqqk «ttt BBE ” at x00 tad diShe 

ao ti Lag ‘ea Be fe wn Oy iad wee ian 

teateat 


e'entved beltee text? 9 


ares if oe aay i reneg bite, fi 
yae ott at teow amon ono bad b a Spleawet cal Waal “ 


@1 Ce 


of endeavoring to sell it, such as advertising it for «ale, 
yet, a careful serutiny shows thet after his talk rith Devine, 
on April 17, in which he said, according to his, Thayer's 
testimony, that Sundersan world probably give him a contract 
on $10,000.00, and in which Sunderman said he would not buy 
without & deed, he did nothing further, but left everything 
in figri. it is true that Mary, Theyer's daughter, and 
clerk, stated that after April 17, Sunderman eaEbed and said 
he had gone one who was interested, and thet she told hia that 
her father had shown it to some one who was interested, and 
promised to make an offer, but had not done so, and that 
Sunderman said not to give up, although he thought his deal 
Fas going through. That, however, dees not show that Thayer 
Was the preeuring cause. in its essence, it shows thet 
Thayer's office was informed that Sundersan tas negotiating 
with some chance of success through another broker for a sale 
of the property. It did not in any way show that Devine was 
being convinced and persuaded by Thayer to buy. 


At that time Sunderman did not know that Thayer had 
shown the property to Devine, hen Wilferd took the watter 
up, he got new termes from Sunderman, and such ae were satisfact- 
ery to Devine. Thayer did not present an acceptable proposition 
to Devine. It may well be thet if Thayer hed solicited Sunder- 
men, as Wilford did, that he would have been succeseful, snd up 
trenemission of the new terme to Devine, would have become the 
procuring cause. As the evidence stends, however, bearing 
in mind the fact that the Chancellor heard and saw the witness 
we do not feel justified in overriding the decree. It is 
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true that ther® are aome discrepancies and difficult cone 
flicte in the evidence, yet, we feel bound, upon the face 
of the record,te support thedeoree, 


it is urged that Wilford was not a licensed 
broker at the time in question. That matter, however, is 
not here involved, fPhis is a bill in the nature of an 
interplesder, and no question is raised as to the jurise 
diction of the oourt. Hoble v. Ggxrruthers, 235 111. App. 1. 
Thayer is bound to show ® right im himself to the fund or 
stake. it is not here a question whether Wilford has « right, 
but whether Thayer has. Whether or not Wilford had a Licmase. 
is «a matter of importance only as between Gundermane and bin, 
and they are not disputing it; and even if they did, and 
successfully, Thayer would not profit, unless he showed , 
that he was the procuring cause, If Wilford was not Licensed, 
but wae the procuring cause, it would not follow that Thayer, 
being licensed but not the precuring cause, could recover, 
Thayer's righte depend upon what he did, and not upon what 
Wilford did not do in the way of getting a license. ot being 
the procuring cause, Thayer is not entitled to recover. 


Yor the foregoing reasons the decree is affirmed. 


AFFIRWED. 


é 
O'CONNOR: J. AND THOMSON, J. CONGUR. 
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|S — SUPPLY GOMPARY, ) 94 23 7A. S) 0 


Appellee, APPEAL FROM 
MUBRIGIPAL COURT 
z Vo 
OF GniGaGe, 
HOFARD ¥. LEOPOLD, 


Opinion filed Oct. 13, 1926, 


WR. PRESIDING JUETICE TAYLOR delivered the opinicn 
of the court, 


GO, Janvuiry 6, 1923, the Times Square Auto Supply 
Company, 8 corporation, plaintiff, brought svit in the 
Municipal Court against the defendant, Howard F, Leopold, 
the defendant, on three checks; and upon « trial before 
the court, with » jury, recovered a verdict and judgnent 
in the sum of $1,420.00, This appeal is from that judguent. 


The chief question in the case is mhether the triel 
judge erred in refusing to permit the defendant to file an 
amended and supplesental affidevit of merits. 


The statement of claim was filed on January 6, 1925. 
It set up three checks, given for the purchase of certain 
merchandise, which were signed by the defendant and payable 
to the plaintiff; that they were owned by the plaintiff; 
that they had been presented for payment, and payment refused, 


The appearance of the defendant was filed on May 5, 


1923. An order was entered extending the defendant's tine 
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to file an affidavit of merits to Mey 25, 1923. Gm that 
date, the defendent filed an affidavit of meritea, the con- 
tente of which, however, did not sake out « defense to the 
gause of action set forth in the stateszent of claim. On 
May 29, 1923, pursuant to an order entered thet day, the 
defendant filed a jury demand. Wothing further was done 
in the case for a little over two years, that is betreen 
May 29, 1923, and July 8, 1935. On the letter date, the 
ease chime up for trial before Judge Chapman, end the defende 
ant then noved the court, both parties being present, to 
be allowed to file an amended and supplemental affidavit of 
merits. On the ground that the cause had been pending 
since January 6, 1922; that it had been continued at the 
request of the defendant, on May 7, 1925, May 21, 1925, 
and June 360, 1925, and hed been set for trial on July 8, 
1925, with the agreement by the defendant that it would 

be tried on that day; that the amended and supplemental 
affidavit of merits, if filed, would compel the plaintiff 
to take depositions of witnesces in New York Sity, in order 
to make proof of the issues attempted to be created by the 
amended and suypplewental affidavit of serits, which would 
necessitate » continuance of said cause until the beginning 
of jury trials in the Municips!] Court in the fell months of 
the year 1926, as jury cases are not tried in thet court 
between July 15, and September 15; that said motion came os 
@ surprise to the plaintiff and would cause & further oone 


¢tinuance of said cause, Judge Chapman denied the sotion. 
On the same day, the oxuse wae transferred by the thief 


Justice to Judge Viners The motion was renewed and argued 
and egain denied, The couse was then tried before @ jury, 
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as stated above, and witnesses were called by both sides, 

and evidence introduced, and at the close of sll the evidence, 
each side moved for a directed verdict. Both motions rere 
overruled. 


In view of the reasons given by the two trial judges 
for overriding the defendant's motion to file the amended 
and supplemental affidavit of serite, we are not persuaded 
by the briefs of counsel that such ruling was an ebuse of 
diseretion. The number of continuances, the lapse of time, 
the agreement that the cnuse should be tried on July 8, 1925, 
the fact that if the a@tion was granted there would have to 
be further delay in order that the plaintiff could teke 
depositions, constitute sufficient resson to justify the 
ruling, unless it is shown thet important matters of defense 
had recently come to the knowhedge of the defendant, and that — 
by reasonable conduct they could not heve been discovered 
earlier. [Fisher v. Greene, 95 111. 94; Phoenix Ins. Go. v. 


Stocks, 149 Tli. 319; Gity of chicago v. Gook, 204 Ill. 373, 
But the proffered affidavit contained no such exeuse; nowhere 


is it stated when the defendant first leernedof the facts 
which 1¢ is claimed constitute a defense. The original affi- 
davit of merits was filed on May 25, 1923, and the motion 
to file the amended and supplesental affidavit of merits 
was not made until July 6, 1925, and yet in the latter affi- 
davit no effort is mde , and no substantisl reason is given 
to show thy the alleged new grounds of defense were not pre- 
sent earlier. As the court said in the Cook Gage, supra, 
"fhe correct rule of practice in a case of this character 


was indionted in Millikin v. Jones, 77 111, 373, in which it 
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was held, where a defendant, after filing the general issue, 
and the continuance of the cnuse, discovers that he has a 
substantial defense not admissible under the general ieoue, 
he should at the earliest convenient dsy ask for special 
leave of the court to file an additional plea, co as not 

to take the plaintiff by surprise or delay the business 

of the court." ow v. Blake, 148 Ill. 76; Page v. Hallam, 
212 Til. App. 462; O'Mpiley v. Jllinois 

Printing Gow, 194 111. 544, here is nothing to the 

Til. 407. In that case the court said that there was 
nothing appearing in the record to indicatethat delay 








would be necessary if a plea were allowed to be filed. 

In the instant case, the record shows that it would have 
been necessary to put the trial off until the devositions 
of witnesses in another jurisdiction were taken. 


fhe proffered affidavit of merits contains twelve 
paragraphs. Paragraph one contains allegations thet are 
merely & repetition of part pf the original affidavit. 
Potagraph two and three duplicate parts of the original 
affidavit of merite sand add metters that do not even, if 
proven, constitute a defense, Paragraph four and five 
contain a counter-claim and sre improper in on affidavit 
of merits, Paragraph six is immeterial, Paragraph eeven 
ig baced entirely on information and belief and does net 
purport to sixte any facts as true. Further, it states 
that defendant wee apprised, but does not state when, 
Paragragh ¢ight is merely an argument, and conte ne no 
statement of facts. The first pert of paragraph nine 
ie inmaterial, and the latter pert is based on information 
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and belief and faile to state facts. Paragrach ten does 
not state sufficient facts to constitute a defense, 
Paragraph eleven is subjectto the sawe criticism as para-~ 
graph ten. Paragraph twelve is similer to the two just 
mentioned. ‘Taking the proffered affidavit ae a whole, 
and oonsidering what it contained in addition to what 

was set up in the originel, it may be said to be an 
effort to introduce purely technical defenses, none of 
them based on the merits and mbstance of the case. 


We are of the opinion that the trial judges did 
not err in refusing to permit the filing of the amended 
and supplemental affidavit. 


It ie urged that at the trial the coirt erred 
in admitting the three checks in evidence, because when 
offered in evidence they showed an endorsement of the 
Times Square Auto Supply Go. to the order of the Chatem 
and Phoenix Netionsl Bank Consolidated Distribution, 
Incorporated, to the credit of three persons, receivers. 
The only objection made to their introduction was thet they 
were not in the same condition they were at the time of ¢heir 
execution. That objection wae not good. All three of the 
cheeks were signed by the defendant and were payabke to the 
plaintiff, and it is not dmied in the affidavit of merits 
that the plaintiff was theomer of them; no question of 
title or right to sue was in issue. The plaintiff alleged 
in hie statement of claim that he was the omer, and that 
was not denied. Every holder of a negotiable instrument 
in prim facie deemed 2 holder in due course, and the posse 
ession and production of such an instrument at © trisl con- 
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stitutes prime facie evidence of ownership and title. 


Bank of Amerioe v. Hank of lilinois, 164 I11, 503, 
Section 59, Chap. 98, Guhill's Rev. Stats, 1923, 


It is urged that the court erred in giving two 
instructions, But they were given for the defendant and 
for ‘is advantage, and further, no objections were made 
to them, 


Finding no error in the record, the judguent 
will be affirmed, 


SY FIRMED. 


O'CONNOR, J. and THOMSON, J. CONCUR, 
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ADELA REIVITZ, APPEAL PROM 
APPELLES, 
SUPERIOR COURT, 
va, 
GHIGAGO RAPID TRANSIT Comrany, COOK GOUNTY, 
APPELLANT. 


Opinion filed Oct. 13, 1926° 

MR. PRESIDING JUSTICH TAYLOR delivered the 
Opinion of the court, 

Thies is an action on the case in the Superior 
Gourt, by Adela Aeivits, the plaintiff, against the 
nent Seahe Tounats Company (suecessor to the North- 
weatern/Railway Corporation), for damagee for injuries 
alleged to have reeulted from the negligence of the def an- 
dant in the maintenance of a stairway at the Thorndale 
Station. The case was tried before the court, with «a 
jury, and a verdict and judzment rendered in favor of 
the plaintiff in the sum of $1500.00. This appeal is 
therefron, 

On July #2, 1922, the plaintiff filed a decla- 
Fation alleging thet the accident in question took place 
at the Argyle Station of the defendant's railroad. To that 
declaration, the defendant pleaded the general issue. On 
December 24, 1923, the plaintiff filed an amended declarsa- 
tion in which the lous in in guo wae alleged to be the 
Thorndale Station on the defendant's railroad. 

The amended declaration consists of ts counts, 
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The first alleged that on January 8, 1922, the plaintiff 
became a passenger for hire on one of the defendant's 
trains; and got off at the Thorndale Station; that the 
defendant carelessly and negligently had permitted one of 
the steps of the stairway leading down from the station 
platform to the street, to be and remain in an unsafe con- 
dition; that it had carelessly and negligently permitted a 
nail or spike used in the construction of the stairway 
to project or protrude sbove the aurface of the step, and 
- had earelesely and negligently neglected to keep the 
stairway and landing sufficiently lighted se that the 
plaintiff could see the nail or spike; all of which facts 
the defendant knew or could have known if it had exercised 
ordinary or reasonable care; that while she was descend- 
ing - it being night time - and while she was in the 
exercise of ordinary care, by reason of the defendant's 
negligence, she struck the heel or some other part 
of one of her shoes against the nail or spike which 
protruded above. the surface of the step, and owing to 
defendant's negligence she fell down a number of the steps 
of the stairway and was injured; that by due eare and 
diligence the defendant would, then and long before, have 
known that the stairway wae not properly eared for and was 
not in a reasonably safe condition to be used by ites 
passengers, 

The second count adds to the subetance of the first count 
and alleges that, prior to the time of the socident, the 
defendant carelessly, negligently and improperly constructed 


>-* : 
is &2 


wie AP ON Le 

tittabete anit 801 8 ytaeeel wo todd en text? ad? 

a' tneboe teh ‘ont to $00 ae @thd tot x sie ia ‘omene 

edt edt pretties? slybntedt edz te Yo #09 sane qeatett 

Yo sao Settiuxeq bed Wiasgtlaon bas sinentonee ‘Smabae ted 






noliste of¢ mox? seeh gutbsst wwebads ‘ode . aqete edt | 


100 steenw ae wt atemot bas od of (feoste ode of mrottela 


# battintw, yteogiinen nas t eeererte bod th tase jaottth © 
attained wild plier adidas 





wewnhal eeity: 1 a 
Ps co ge th ph ues 
Sma aote til) Wo wedbine edt eves O 
Ks aay ie 
ads aood ov betoslgen Vitnog tigen ban 


Ree 


| “edt tad “ Boe ‘ated th coe Bode 











e'tasbaoteh edt te noane7 we ‘letas. ort ety ah. 


fine nodto sues to fooil ods Sowtte ode aan, 





dotdw edige so Lion edt wa tad Yo: sad te 
et gniwo hae gts edt Yo Sostuve off eveds bei 
egete ed¢ to todaun » sob Let edo vomogtinen #!dnab 





has exso tub qd tad? jbewital edw baa Yawetets edt Yo 
ovad yoreted gol baa aod? sbliow ‘tmebim Yd “odd ‘wonogitin 
; rib ) Har a * de 





gat Dae tot betee boy ol ton eae 





ole 


and built the stairway, etepe and landings leading from 
the station platform, which were the only meane of egress, 


snd negligently used Old material and wooden planks in their 
conatruction, and negligently fastened them with old 
defective nails or spikes, and negligently failed to 
fasten the nails or spikes securely; that at the time in 
question, the defendant negligently permitted one of the 
Rails or spikes to project or protrude above the tread or 
surface of one of the steps of the stairway, and 
negligently permitted the premises about the stairway to be 
poorly and inadequately lighted. The ad damnum was 92,000.00. 
The defendant having filed a plea of the general issue to 
the originel declaration, it was ordered that it should stand 
a@ a plea to the amended declaration, 

At the trial, the oecurrences constituting the 
alleged accident were related on behalf of the plaintiff, 
by three witnesses; the plaintiff, Adeia Meivits; 
Mre. Jane Mittelman, a Gaughter~in-law; and Bb. fe 
Mittelman, a son of the plaintiff. The evidence of the 
plaintiff, a woman 58 years old, about five feet tail, 
weighing 185 pounds, is that near midmight on Sunday, 
January 8, 1922, she got off « train of the defendant at 
the Thorndale Station, and started down the stairway to 
the street; that the stairway wae not lighted very well, 
but che could see; that when she got on the seeond step, 
she stepped on something hard, “I tripped on something hard 
on my feet;* that her heel caught on something hard, and she 
fell, On cross-exomination she said that she had had nine 
children; had had all her teeth out, but had been well 
all her life, 
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The evidence of the son is that on the night of the 

accident, his mother, his wife and he vent to the Chicago 
Theatre and when it was over, took a train of the defendant 
to the Thorndale Station; that they got off there and 
started to go down the stairs; that his mother was on the 
right hand side of the stairway; that there was no 
railing on thet side, but some planks for siding; that 
the light at the heed of the stairway was somewhat din; 
that the platform Wae dry; that as his mother started 
down and was on the second step, ashe tripped and fell 
Gown twelve ateps to the first landing; that with the 
assistance of others, he picked her up and carried her down 
to the station; that she fainted, and when laid down was 
unsonscious for about three minutes; that at the time there 
Was a station agent there preparing some soffee or 
food, with anoher man; that he did not render any 
assistance; that the only conversation he, the ritness, 
had vith the station agent was when he asked him for some 
water and told him that they ought to repair the stairs, but 
that he made mo reply; that he did not take any names of 
witnesses at the tiie; that at the time the plaintiff fell, 
he did not notice the condition of the stairway, sithough 
there were nails sticking up; thet the next morning, he 
examined the step where the plaintiff fell and saw a nail 
protruding from the second step about a foot and a half from 
the right-hand side and about an inch to an ineh and a 
half from the edge of the step; that it was not sticking 
straight up, but from a horizontal position; that the tip 
of the nail was sticking up about half an inch above the 
surface of the step and was right in the step itself; that 
he kicked the nail about 15 times to get it out, broke it 
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off, and got it; that tt was not movable but he had to 
kick it about 15 times, and then broke it off; that the 
steps were about 6 or 7 inches high, and the part you step 
on, a foot to a foot and a half wide, and the surface of each 
etep protruded déver the bottom of the next one, 

On oross-examination, he testified that the plaintiff 
went down in the usual way, one foot on one step, and 
the other foot on the next; thet as she fell, her head 
went down before her feet, and she slid clear down head 
first, to the first landing; that she weighed about 
185 pounds and he and the other men had considerable work in 
picking her up; that the ticket agent did mot come over, 
but stood and watched like a nuzbskull and said nothing; 
that when he went back the next day, he looked for the step 
which his wife told him the nail was on; that while he was 
kicking it a few persons came out but He did not ask any 
of them for his name; that he threw the nail in his deek 
simply because he wanted to keep it as you would keep a 
tooth that has been pulled out; that, in keeping it, he had 
no thought of a lawsuit; that, afterwards, he took it over 
to his lawyer; that he did not see the nail until about 
9:15 the morning after the accident; that he had been 
using those steps for about six months. 

The daughter-in-law of the plaintiff, and wife of 
the preceding witness, testified that the train arrived 
at the Thorndale Station about midnight; thet they got 
off the train and started down the stairs, the plaintiff, 


first, the plaintiff's son, next, and the witness, last; 
that she suddenly saw the plain iff fall forward and that her 
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husband tried to cateh her, the plaintiff; that at the time 
the plaintiff fell she was about at the second step; that 
she fell all the way to the first landing; that the light 
on the stairway was very dim; that her husband jumped dow 
after the plaintiff and she, the witness, lecked down té see 
where the plaintiff fell; that there was something protrude 
ing from the steps which she believed was a nail; thet che 
bent over and looked; that it was on the second step about 
two feet from the right or east end of the step; that after 
the fall, the plaintiff was placed on the floor and wae un- 
conscious and came to in about five minutes, “he testified 
further, that the cashier was in the cage of the station 
and she told him that it was about time they had the steps, 
there, fixed; that it was a wonder somebody did not break 
his neck; that the cashier did not sey anything; On 
eross-examination, she testified that the plaintiff was 
towards the east or right-hand side going down, and was 
in the lead; that she, the plaintiff, put one foot on 
the stair and then stepped on the next step below; that she 
could see the plaintiff's position; that the plaintiff fell 
very suddenly; that she vent over, head down, on her hands 
and alittle to the left, falling from the second step to 
the lunding, which was about half way down the stairs; 
that it sort of jerked her over; that she saw her jerking 
ever just as her husband tried to exteh her; that she was 
stmuck dum with fright; that it did not take more than a 
minute for her to stop to see the nail after her mother had 
fallen; that the nail was towards the front of the tread, 
which was an old plank; that it was an old, large, bent 
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nail and protruded above the tread abeut « half or thre 
quarters of an inch; that she could not see the head of 
the nail; that it met have been ineide; thet she did not 
look that closely; that the head of the nail eas evidently 
ineide of the board that it wae driven through and was 
bent over. fhe nail was produced and put in evidence, 

for the plaintiff, there was offered in evidence 
three photecraphs of the etaire or parte of them, “hich were 
taken on February 14, 1922, thirty-seven daye after the 
aecident. wxshibit 6 purperted te be of the first two steps, 
including the one from which the plaintiff fell. Hiller, 
the photographer, teetified that the etep leoked ae if it 
was constructed of eld material, of wooden planks; that 
he made an inepection of the markings on the second Step, 
and there were, ac well as he could remember, nail holes, 
as if nails had been taken out. 

Svidenee fer the plaintiff was offered to show 
thet the fall cauecd a fracture of the radiue of the right 
atm, and a consequent displacement of the bones of the 
Tight hendj and, apparently, a similar injury to the ief% 
hand. 

Yor the defendant, the followings witnesses testi- 
fied; Pocinek, the ticket agent; “mith, assistant 
¢lestricial engineer; lores, clerz in the claim department; 
fannhaueer, traveling auditer; Osborne, station porter; 
Anthon, superintendent of construction; Willis, station 
inspector; Moore, 2 carpenter foreman; and one Preaskil. 

Pocinek's evidence is that he was employed by the 
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defendant at the time ae ticket agent, and on the 
evening in question he hesrd some people come in che 
laid @ woman on the floor, in beck of the ticket effice; 
that he asked what wee the ratter; that a woman aeked for a 
giase of wuter; that he gave it te her, and she said, 
*Wothing at all, just « littie feinting epeli that I am 
acounstomed to heve;" that he asked for her name and she 
eaid it was not necessary; that no nemes wers given hin, 
though esked, thoy refused; that she wes on the floor 
about five minutes and then helped out by « man and a 
woman, teken sway in a taxieoab; that he was preparing something 
to eat, and thete was 2 watehman present; thet he made no 
report of the watter; thet it wae hie duty to do se if 
anything happened; that no one made any tommleint about the 
steps; that the women wus not unconscious. On erose- 
@xaminetion, he testified that shen he asked if anything 
haprened, the man replied, “dust a little fainting epell 
ebhe Wie aeoustoued to have.” Gn rebuttal, thie wee denied 
by Mere. Bittelmen, 

Smith's evidence is thet om the north bound slat- 
form there was a light st the top of the steirs, tre lights 
wnder the canopy roof, on the upper flight; that thére 
were lights on the lower flight; that im the troubie 
report, kept in the office, there wae mo record of any such 
lights being out of condition on the night in seestion; 
that there vere twe cirenits, and if the top stairway light 
wae out it vould put out all the other lights on the way 
down, 

Lorenz's evidence is that there was no record on 
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file of any accident at that etation betdeen July 31, 1921 ana 
July, 1922, Tannheuser's evidence is that in Janusry, 1922, 
am average of 2000 persone pasecd through the Thorndale 

Avenue Station ver day. Osborne's evidence is that as 

porter he evept the station on the day in question; that 

he swept the steire from tep to bettom, three times; that he 
sa¥ no protruding nail; that although it wae his duty to 
Feport any bad condition, he made no Feport. 

Anthon's evidence is that the station was built in 
the fall of 1915 and remained there until the latter part 
of 1922, when it was diementled; that the i915 station was 
of wood and had stairways that were new, with treads of one 
32 6 and one 2 x 4, making «2 ten inch treed; that the stair 
was 5 feet 4 inchee wide; that if there were any replace- 
ments of the treads, new luwber was used, and no step 
turned. “hen asked, “Sid you use old lumber in the 
construction of the stairvay at Thervhdaie?" he said, 

“fhe supports were old." Will's evidence is that he inspected 
the station every day from 1917 to i825, and never saw any 
nail pretruding sbore the tread of the second step. 

Yoore's evidence is thet he took part in the 
construction of the station in i915 and 1916; that the 
lunber used wes feetern fine, which ie fairly hard; that 
about the time in question, he visited the station about once 
a week and never sow any nail protruding above any of the 
treads; that the nail im evidence was a twenty penny nail; 
that he and hie men repsired the steire on Rovember 18, 1931; 
that he did mot use new lumber; that he could not say that 
he @id not turn them over on the firet and second steps. 
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When seked, "044 you make any repaire to the eteire at 
Thorndale Avenue Station in Novewber 19217" he answered, 
“¥eo." He further testified that in Bovember 1931, 
the edges of the etepe were worn and that he took out the 
wera ones and put in now steps; end when esked, "How, as a 
matter of fact, you took them and turned them over?* he 
anewered, "No, sir, not ail, no, sir." When asked if he 
could say that he did not turn over the first and second 
steps, he answered, *I couldn't aay.* 

Preaskil testified that on the night in question 
he got off at the Thorndale Station; that he did not see 
the plaintiff fall; that he saw her lying on the landing 
end rushed down ond helped carry her downstairea; that she 
Was unconscious for three or four minutes; that he helped 
Gerry her out, taking hold of her legs; ‘thet he saw the 
ticket agent and another man with hin, 

4t the close of the plaintiff's ease and at the 
close of 411 the evidence, a written motion was made to 
instruct the jury to find the defendant wot guilty, and 
both motions were overruled, After the verdict, motions 
for a new trial, end in arrest of judgment were made by 
the defendant; end overruled. 

Yor reversal, it ie urged (1) that the court 
erred in refusing to grant defendant's motion, made at the 
elese of the plaintiff's ence, and renewed at the clese of all 
the evidence, to instruct the jury to find the defendant 
not guilty; (2) thet the verdict and judgment are against 
the manifest weight ef the evidence, and the motion for a 
new trial should have been allewed; and (3) that, in giving 
erroneous and prejudicial instructions, the court erred, 

We shall consider the case, first, on its 
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general morite., Having that in mind, two questions arise; 
first, was it ageinst the manifest weight of the evidence 
fer the jury to conclude that the plaintiff tripped on a 
protruding neil; and, eescond, wee it against the wanifest 
weight of the evidence for the jury to conclude that the 
defendant was chargeable with knowledge or notice of the 
presence of the «<rotruding nail, 

AS to the cause of the plaintiff's feli, the 
evidence, ve think, is considerable, and if the pleintiff 
and her witnesses are considered credible, the evidence is 
euch that we could not reasonebly soy that the jury wes 
@learly wrong in concluding that the plaintiff fell, without 
negligence on her part, snd ae the scle result ef tripping on 
a nail protruding from the tread of the second step. The 
Plaintiff said that she “stepped on something hard," “tripped 
on something hard,” “caught on something herd," all of which 
means, When the evidenes of her daughter-in-law and sen is 
considered, thet she tripped and fell by reseon of something 
foreign to a step with a normally smoth tread. It is 
argued for the defendant thet the nail being an inch to an 
inoh and » half from the edge of the tread, the oleintiff's 
heel must have been the game distance from the edge, with 
the bali of her foot and toes extending beyond the edge, 
and that &¢ would be inposeiblie for any one to step from 
the first step to the second in that manner without falling, 
thet is regardless of the protruding nail, That is not a 
seientific question of physiclegy and physics, but a 
practical situstion of fact, as shown by the evidence, to 
be passed upon by the jury. The subetanes of the plaintiff's 
evidence is thet ehe caught her heel on something hard and 
tripped and fell. That normally interpreted does not mean 
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thet ahe tripped sclely ae the teeult of har foot coming 
in Gontaet wita the tread of the step; but considering all 
the evidence, it means that she fell ae the reeult of 
t¥ippiag on the neil, %¢ do mot think it i¢ just ac reason 
atle to cay she fe11 beosuse Ber foot wae too far over the 
tread, as W sey that #he tripped ond fell owing to the 
protruding nail, ‘the former involves « etrained construction 
ef the evidence; ‘the latter 2 qui ts reneonsble cas, in 
Tuthiti v. 201% By. Ge., 145 111. ‘op. 50, Br. ductice Saker 
quotes, *ith approval frow 1 iterkie on fvidense, 444, ac 
folios: 

*owch evidence is always ineuffietent, #here, 

aesuming all to be creved shich the evidence 

tends to prove, sone other otheele may #t411 

be true, it is the setual exelusion of avery 

bi rg awa were cirousstenees 

Relng cought en sosething hard and thereby 

tripeing end faliing, exelades the hypethesia thet she aay 
heve tripped eolely because of the norms] tread of the step, 
We think, te use lunguege approved by the court im Heal ¥, 
Chicago ©. t. & Ff. R. Ge, WG 4. ¥, 197, (iewa), *the fscte 
relied upon are of such nature and a0 related to tach ether 
that it ie the only conclusion thet goin fairly or recsenably 
be drsen from them.” i ia true tht shers the evidence 
Suprertse equaliy either of tee different hypethiees of fast 
a® to a Onuse of cotion, one favoring the pleiatiff and the 
other the dafendent, thers eon be mo recovery, Condon *. 
Seheenfel4, 214 111, 226, However, Bearing in wind all the 
evidence in the instant case, that srinaiple, se we have 
inticetes abeve, ie not here particularly involved. for de 
we think that the eqnelusion that the fali was caused by trippin 
on the nail iw the sole resuit of conjecture or guess. if 
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it were, of course, 1¢ showld not etand. as the 

@ourt aid in Seett v. Boy hs 390, 155 W,¥, 
110 (Mich.), "The law is well settled that a ease should not 
be submitted to the jury where a verdict must rect Upon 





conjecture or guess.* But, here, it is not obvious that che 
would hate fallen without striking the nail, vertainly, 
with the evidence as it is, it was sufficient and wae proper 
to submit it to the gury. 

ae there eviddnee that the defendant knew 
of the existence of the nail or that it had been there long 
enough to make the defendant chargeable with notice of its 
presence? Davis v. © BL. Re R. Go. 892 T11, 378, 
It is stated in the first count of the declaration, after 
alleging the existence of the nail, "all of whieh facts 
the defendant knew, or could heve known had it exercised 
ordinary or reasonable ear¢;" and in the second count it is 
stated thet the stairway was negligently constructed and that 
014 material and defective naile were used in the songtruction 
of the stairway, and thet the nail wae used in ite construc- 
tion. Ii is argued fer the def«ndent thet the knorledce of 
the existence of the nail "is apparently sought te be 
supplied * * * by the allegation thet the seme was used in 
the construction of the stairway by the defendant;"* that 
“there is absolutely no evidenes in this record that the nail 
* * * wee uged in the construgtion of the stairway, out the 
evidence affirmatively shows that it waa not used" in its 
construction; that, therefore, “there gen be no implicetion 
of knowledge from that source," that the nail appears to have 
deen driven throuch from the underside with the point of if 
eticking up above the edge of the tresdj that there is no 
evidence that it was subserving any purpose; or how long 
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it had been there, of who put it there; that it was not 
leose, and so #as not ene that had been used in the 
construction and afterwards became leese; that there was 
mo evidence thet it was cut in in 1915, 

It is admitted that if the nail wae part of the 
etructure it might be sufficient to charge the defendant 
with responsibility of having put it there or with knowledge 
of its existence. Being of the opinien, as stated sbove, 
that it was not manifestly agsinet the weight of the evidence 
for the jury to conclude thet the nail wee there, sticking 
. up through the tread of the steond step, and precipitated her 
fall, we think, aise, it follows from the evidenee that the 
trial judge was right in eubmitting the evidence 22 to the 
origin ef the presence of the nail to the jury, and that ve 
ate not entitled, after a close analysis of the evidence, 
to held that the verdict, as far as it involved the subject 
ef knothedge or notice, was clearly ageinst the might of 
the evidence. Moore said thet he repaired the stairs in 
November 1921 with old lumber and thet he could not sey that 
he did uct turn over the tresds on the first and second steps. 
It was for the jury to consider 211 the evidence, that as to 
the presence of the nail sticking up, and that as to the 
repairs only a few weeks prior to the accident and that as 
to the probability of the tread ef the second step being 
turned over and an old mail left sticking through, or in 
euch a condition that it might become a menace and danger. 
True, if the tread was turned, it caniot be ascumed that the 
defendent affirmatively gut the nail there as a necessary 
pert of the constructicn; but, it is not the intention that 
governs, but what physically se done. ‘e cannot but 
conclude that there was sufficient evidence tending to show 
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that in the repaire made, the nail was physically there, 
and the defendant responsible for its presence ac part 
of the physical structure, and, as a consequence, that the 
Verdict, «as 1¢ pertained to knowledge or notice, was not 
@learly againat the weight of the evidence, 

We think the declaration wes sufficient; that the 
motion to direct a verdict at the elese of all the evidense, 
the motion for a new trisl, and the motion in arrest were 
all rightly ove ruled. Ag to the motion to direct a verdict at 
the close of the plaintiff's evidence, it may be that at 
that time it could be es, reasonably concidered, that the 
evidence did not sufficiently tend te show knéwiedge or 
notice, but whet wae lacking wae eupplied by evidence civen 
through the defendant's witness licore, and as the defendant 
gid not reeset, but went on, 1% e@annot no¥ comploin. 

As to the instructions. It is eontended that it was 
error to instruct the jury thet "It was the duty of the 
defendant to use ressonable esre to have and keap the steps 
ef the ateirway in question in reacenably eafe eondition for 
thelr intended ure by paseengers of the defondant.® Bearing 
in mind the declaration, the evidence, and the issue tried, 
4t was particularly apt thet the jury shovld be informed of 
the duty which the law imposed upon the defendant; and 
obviously the duty referred to was in regard to the condition 
of the tread ef the second step; there was no other object. 





wae referred to in the inetruction then that charged in the 
declaration, be Ry. Go. Vv. Surrelis, 115 111, 
ADD. 615, 
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It ie contended that an instruction which used 
the words, “atill, if the jury find the evidence in the case 
* * * preponderates in her favor, although but slightly, 
it would be sufficient,* was erroneous, that it @id not limit 
the finding of the jury to negligence charged in the 
declaration but merely required the plaintiff to prove her 
Gace by a alight preponderance. je cannot believe that the 
jury in thie case could be misled by such an instruction, 
Chiezgo ity hy. co. v. Bundy, 2160 i111. 39. It was obvious 
What the plaintiff sought te prove; what her case was. 

It is true as to the words “preponderases 
in her favor, although but slightly," @r. Justice ounn, 
in Teter v. Gpooner, 305 111, 198, said thet the use of the 
adjectives “slight* and’ olear,* with reference to the 
preponderance of the evidence, is only confusing and sucht 
not te be used; that "Nobody knows what is a alight pre- 
ponderance or whet is a clear preponderance of the evidence, 
although everyone knows what is meant by a preponderance of 
the evidence,” Q'onnell v. armour curled Hair Works, 111 
Ill. App. 516, Ghieage City Ry. ce. v. Kagtizewe, 141 111, 


App. 16, In the instant case, however, the jury vere 
Anstructed in the immediately succeeding instruction, az 
follows: "The degree of vroof required of the plaintiff in 
this case is that she prove her case by a preponderance of 
the evidence. ‘This means that upon the questions ef fact which 
the plaintiff ie required to prove, she must have a greater 
weight, or preponderance of evidence * * * a fact is 
sufficiently proved if the jury find that the greater weight 
of the evidence is in ite favor." That pute such 

enphasis on the proper requirement of a preponderance qua 
preponderance, without adjectival qualifiestion, that, 
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“although we think the instruction criticized ought net to 
have been given, we feel bound to hold that it did not 
_ comatitute such error as to justify a reverse of the 
\satgnens 

, An inetrustion which begen with the waris, 
The court inetrucete the jury that the plaintiff's 
declaration in this ease consists of two counts, It is 
alleged in the first sount,"ete., and which goes on and 
gives quite atlarge the allegations of the declaration, and 
ends githout the announcement of any rule of low, ie error, 
and in violation of Section 72 of the Practice sect. It 

may be doubtful if it should have been given, but taking the 
instructions a8 a Series, and considering the issue and 
evidenos, we do not feel that it is aufficient to cause 

a reversal, | is Rd. Go. V. Polkey, 203 11. 
226; Bernier v. 1: jo. B96 1X1, 464; City 
ef Jolict v. Young's, Gl i11. app. 689; Gentrel Ry. Vo. ve 
Bannister, 196 Iii, 40; iisks v. Chicago sailway 
11. 59. The case of Attabells : oeeinen, 233 IL]. App. 
320, &e distinguishable in that there the inetruetion oriti- 
eized concluded vith a direction to find a verdict. 

it is contended that an instruction which 

stated that “facts may also be proved by circunetantial 
evidence, that is, by proof of cireumetenoss, if any, such 
as give rise to « reasonable inference in the winds of 

the jury of the truth of the fects alleged and sought 

to be proved, provided such clreumstances, together with 

all the other evidenee bearing on euch facts, con 

etitute « preponderance of evidence," constituted error; 












in that there may be more than one set of reasonable 
inferences from the same circumstances. Gut, even if that 
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were ture, the latter part of the inetruction, after the 
wera “proved,” so amplifice the statement ae te make it 
proper. 

It is contended that an instruction which 
@onteined the words, “The jury should not disregard 
the plaintiff's testimany merely beesuse she ie the plaintirr 
and interested in your verdict," constituted errer. The 
Whole instruction was entirely apt. Ino ease where, ac 
here, the defendant challenges the credibility ef the 
plaintiff, it was highly proper for the jury to be in~ 
structed as it was, 

For the *easons sbove set forth, the judgwent 
will be affirmed, 

AFY IRELG, 


Q'OORHOR, J. SPROLALLY GosCUR ING: 

In wy opinion the instruction which substantially 
copied the tro scounte of the declaration ought not te have 
been given, but uson a careful consideration of the mtire 
record, I am constrained to say that in wy opinion the 
jucerment ought not to be reversed on account of the giving 
of this instruction, 


THOMSON, J, DISSENTING 

In wy opinion the trial court erred in 
giving the jury the instruction reciting the allegations 
of the t*o counts of the plaintiff's declaration. It is, 
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eof cource, one of the offices of instructions to explain to 
the jury what the issues are, which me | are to consider end 





203 t11. 226, But, ae we endesvored to point out in 


Attabella v. Krzepton, 233 111, App, 320, this should be 
done "in brief and direst terms, and not in the lengthy ond 


involved form of pleadings,” 

There seems to be a growing tendensy to the 
giving of this type of inet®uetion., As we said in the 
Attabella oase, “in our opinion such 4 practice is not 
to be encouraged.” The instruction given in the cace at 
bar is worse than thoge we eriticized in the attabella case, 
Both in the instruction involved here and in those given in 
the ease cited, the language followed closely the language 
of the respective counts of the declaration, telling the 
jury thet the plaintiff had alleged thus and so in the counts 
referred to. In the instructions criticized in the Attabelis 
ease, after reciting the allegations of the declaration, the 
court, in a concluding clause, told the jury that “if they 
found from a preponderance of the evidenes, under the 
instructions of the court, that the piaintiff had proven her 
Gace, as alleged in the counte referred tof then they might 
return a verdict in her fuver, There is no such concluding 
¢lause in the instruction compleined of in the cage at bar. 

In their brief, counsel for plaintiff eite the 
utral Railway Go. v. dames Bannister, 195 I11, 48, 
in support of this instruction, pointing out thet in that 
Gave the court said that if the instructions there involved 
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had “eophed the allegetions, no objection oeuld heve been 
urged to them” The nezt sentence following that quotation 
shows the reason for that holding, for the court points out 
that "The jury had the deciaration before them, and there 

wae ne difficulty in their aseertaining by referenes ta it, 
just what the charges of negligence were.” “ines that tine 

it hae repeatedly been held that the pleadings ehould not go 
te the jery, and it is error if they do. “ounsel further 
argue in theix brief in eupport of thin instruction, that 

"in the very letest cute upon this question our Supreme Court, 
in the case of bisks ¥. Uhiesso Nailesys Go., 319 Ili, 570, at 
page 586, in passing upon the seme sort ef om objection te « 
eisilar inetructios, 4izposea of the matter in the folleving 
language: ‘Seach cleus in the fourth instruction'ts recital 

of the allegations of the first count begina with the conasective 
*thet’ and it is eb jected that the jury vould be apt te 
@nderetend that in the oourt's opinion, the prepesitions seteted 
im theee clauses were facts which had been setebiiched by the 
evidenee, These eleuces merely recited the allegsetions of the 
first count of the deoloratioe and could set be considered as 
& statement of facts, * * *.'* Gounee) should have continued 
their custation #0 os te include the next and concluding 
Clause of the paragraph quoted, ia which the cuprame court 
added, “in-view-of the concinudiing-semtense of the instruction, 
ioh expressly stated that it woo the jury's province 
determine whether the plaintiff haé ore 
as sileged in the count,* 

” ¥% wild thus De seen thot the instruction given in 
the cees at bar is materially ¢ifferent from those invoived 
in either of the cases referred te, The instruction presented 
for our consideration here, left out the part covered aim the 
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 goncluding clauses of the inetructicns passed upon in 
the Lisks case and commented upon in the sttebells casa, 
which, in my opinion, was the only thing thet saved the 
giving of the instructions in theee cuees, from being held 
to be error, | 

There ig another material reepect in which the 
instruction complained of here differs from these complained 
of in the oases cited. In those eases as voliated out by 
the Supreme Court in the biska case, “each clause*® in the 
recital of the allegations of the declaration ae set forth 
in the inetruction, began with the connective *that.* 
Such i¢ not the eave in the instruction involved here. In 
the paragraph of this instruction referring te the first 
count, taking up thirty one lines, as 1t is set forth in 
the abstract, there are but three commective “thats,” and 
in the second paragraph, referring to the second cout, 
which is nearly as long, there are but two sugh connectives, 
fhe result is, with no concluding clause telling the jury 
that 14 is for them to determine from o11 the evidence 
whether the oace of the plaintiff as se alleged, hes bsen 
proven by & preponderance of the evidence, that it is 
more than possivle that when the court, in reading the 
instruction to the jury, got down to the phrases, “all of 
which facts the defendant knew or could heve known had it 
exercised ordinary and reasonable care in the premises,” 
wad the concluding one, reeiing, "thereby causing the 
secident and injury complained of," the jury received the 
impression that the court was giving them, not s recital 
of plaintiff's allegations, but the court's own view of 
the couse, 
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This wae an exceedingly close ease on the facts, 
where it is especially importent that the jury be civen 
acourate instructions. | 

Ia wy Gpinion the giving of this inetruction eae 
error, ond beosauge of 14, the judvment should not be 
permitted to stand. | 
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woman ras, 043 1.A. 604 
Appellee, ( spprat, PROM 
a SUPERIOR court, 
: otek eonwry, 
OTTO LUHR, 
, Appellont, 


Opinion filed Cet. 13, 1926. 


WA, PRESIDING JUPTLOF TAYLOR delivered the 
@pinion of the court. 


in the year 1016, Hersan Friedl, the complainant, 
and Otto imhr, the defendant, satered inte & compar tnerakip 
ae consulting engineers end architects and continued in that 
Business until about September 24, 1927, Om Setobver 5,19°°, 
&® disagreesent having arisen, betreen them, the complainant 
filed a b111 of complaint, in the Superior court, end asked 
for & dissolution of the oo-partnership, an injunction res- 
training the defendent from giving out that he had suoceeded 
to the businesa of the firm, for on accounting, » reesiver, 
aad general relief. Om January 19, 1933, the defenacant 
filed on answers on the game day & receiver was appointed 


On Gotober 25, 1922, pendente Lite, veth parties 
entered into « written agreesent providing (1) that the 
defenient would sigm eertain papers in regerd to oorteain 
applications for petents; (2) that vrhen the patente vere 
fesued they should be reassigned to the complainant, reserve 
ing, horever, in the defendant fuli rights of user; (3) thet 
the complainant should pay the cost of obtaining the patents; 
(4) that the complainant should sot use the name of Luhr & 
Friedl in advertisenents in trade pepers; (5) that the busi- 
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nese should be called the F, oe Waking System, Moltiple Ice 
Hoisting System, or such name as determined by the complaine 
ant, without mentioning the naa of the defendunt; (6) that 
the defendant should not advertice the loo Uaking #ystea in 
eertain trade papers, Ine #@ Nefrigeration, Sefrigerating 
World, or Kefrigeration, for five years; (7) thet 211 inquiries 
resulting from the present advertising should be the property 
of the complainant; (8) that the complainant would sign oer 
tain papers that « certain Ice wachine could be bullt by the 
defendant for the Yiscousin Ice & Goal oy. 


On February 86, 1923, the complainant filed a 
supplemental bill im which it wee charged thet the defendant 
had osused to be inserted in the February number (192%) in 
the publication "Ise & Refrigeration’ a full page advertice- 
ment, entitled, "Otto luhr's uodern Kethead of Raw % ter Ice 
Making," which wae im plain Violation of the agreement of 
Sotober 35, 1922, The prayer asked for damages fer the in jur- 
fee oaused by the advertisewent, 


@a Jyme 8, 1925, the defendant anavere d the supple} 
mental dill, snd slleged that theeompleinant had vieleted the 
, agreement of Ootober 25, 1922 by using the defendant's name in 
an advertisesent in the November, 1922 issue of * Refrigeration," 
end in on advertisement in the beoeaber, 1952, iseve of *Iee 
# Refrigeration;® and, as = comesquence he, the defendant, cone 
sidered that part of the agreement restraining his es te ade 
Vertisenent, broken, end considered it hie right te off-set 
the dou ger auused by the ooeplainant's sdverpiecacnts, to 
insert his own. 


fm duly 35, 1923, the complainant filed a replie 
eation, The cause wae referred to Waster in Chancery Humphrey. 
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On February 26, 1925, without srejudice te the reference, 
*n order was entered giving leave te the aomplainent te 
file @ second supplemental bill. Om the game date the 
oom’ sinent filed supplemental bill charging that the dee 
fendant had refueed to comply with the agreement of Cotober 
@6, 1988; thet when eertain assignment papers and papers 
necessary for the prosec:tion of certoin catente were pree 
sented to him to be signed pursuant to the just mentioned 
agreement, he refused to sign thee, It prayed thet the 
defendant be ordered to exeoute the necessary papers, and, 
in default, that they be executed by an officer ef the court. 


Om April 4, 1924, the defendont filed an anewer, 
admitting that he refused te sign the papers, but alleging 
that the complainant broke and violated the agreewents by 
eertain advertieing which was contrary to the terms of the 
eontrsct, snd that such adwertising caused him, the defend= 
ant, grest demace, Gn April 7, 1994, the ecoeploinant filed 
® replication, ©, April 10, 1924, the supplesentsl bill 
wee included in the reference to the ‘acter, 


featimohy was taken before the vatter and various 

exhibits introduced, and on September 12, 1974, he filed a 
Feport recommending that the defendant be enjeined for « 
period of five years from advertising in the publications 
“nentioned; thet he should be required to aveign all necessary 
papera to be used in the prosecution of the applications of 
eertain patents; and assign certain patents to the somplain- 
ant. Yo the report objections ond exeepticna were ance by 
both parties, and 211 overruled seve one exeeption made by 
the complainant, On March 25, 1925, a decree was entered 
substantisily approving the Master's report, and ordering 





whe 





ears ade at andtat eng aaieidbi eid ee 


SF fasatatione ot? of ernst gutrig tennis Be ap 
Hf. bei rain 
donee ‘cokes Fd eee 





Hey ei ey 















whee yeroqed yraeannan ost adware oF 
soweas ne Both? idle vie bi B Eoees “ Sa 
netgorin fext sets gey oie mato oe homes , ti ris er a * 
S etivaterge on9 botakete bit stone #nen aD Pi ‘ 
wat Ye awed et ot cemetnoe ver faten 9 obin 





stad lutanmedcave ott tele ioe MO mo 
crt owt tneann ea eee i 





| P bent on Pong: bee tedeorcot 0 ye ren § 
3 enhiena bent. vat mt prawns wet Pee % ‘ sme i 


—ecaiace nat ‘or stant neato a + at 


ow oer satonsons sae | oon be rane es 


ae tho 


(1) th.¢ the defenisnt be enjoined until Getober 35, 1927, 
from repesting the publication in the trade paper ksown as 
"Jee &hefrigerntion* of an advertisement appearing in the 
February, 1923 issue, and from publishing, during the same 
period, in that paper or in the trade papers, * Refrigerating 
World,*® or "Refrigeration,* any similar advertisement or any 
other advertisement contemplated in the prohibition contained 
in the contract of Cetober 85, 1972, as mentioned in the 
Master's report; (2%) thet the defencant forthwith execute 
and deliver to the somplainsnt 211 tie interest in letters 
patent, 1465673,14¢1644 and 1490615, subject to the right 
of the defendont to use the patents mentioned on any job 
where he my be engnged by the owner ae consulting engineer 


te design and suyervise the installation and erection of a 
plant for the manufceture of artificial ioe; (3) that should 


the defendent fei) and refuse to exequte and deliver, aa 
required by the decree, that then the sesignments ahould 

be exeouted by the Mastex; (4) that the complainant recover 
from the defeniont the court costs texed and to be taxed 
(5) anc thet jurisdiction be retained for the purcese of an 
accounting between the parties, end « settleucnt of the 
secounte of the Reesiver, Thia appeal is from thet deeres, 


The substantial questions in the oeee are whether 
the Changellor wae justified (1) in enjoining the defendant 
in the satter of advertising, end (2) in ordering the 
defendant to execute snd deliver certain papers, The 
answers to those questions depend primarily uron s sonsteuc~ 
tion of the terme of the contract of Cetober 26, 1923, 
made pendente Lite, and upon the evidence showing the 
conduct of he parties subsequent to that date. 
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The firm of Luhr and Friedl consieted of the 
complainant and the defendant, They had known each other 
for many years. the ocuplainent was on architect, and the 
defendant a consulting engineer. in 1916 they fovmed a 
copartnership, and on January 12, 1917, entered into « 
written agreenent whereby they becnae partners, under the 
firm name of iwhr and Friedl, for « pericd of five yours, 
ae consul tingengineers and architects. In September 197%, 
trouble arose between thea, and aotices were sent out from 
theoffice of the defendant announcing that the firm had bem 
Ginecived and that ite tisinees would be continued under 
the name of Otto Luhr, Goneulting Engineer, at 116 &. La 
Balle @¢. Gy, Setober G, 1002, the bili of compleint herein 
wae filed asking, among other things, fer a dissolution, 
fee business of the firm consisted chiefly in the designing 
and construction of artificial ive plants. Prior to the 
time of the sending out of the notices from the defendant's 
offige, an order had been received from a eompany in “il~ 
waukee for planes for on lee piaat, and work head been done 
thereon. On Cetober 26, 1923, while thie suit for a disselu- 
tion was pending, the complainant entered into two written 
agreementa, one concerning the contract with the fire in 
Milwoukee, ond the other chiefly coneerning their interests 

in certain patent righte ond their rights to advertice, 


The latter contract contained the following: 


"Herman F further agrees not to use the name 


of wwhr vol agony in advertisement in trade 
ion’ be 40 be called the Ff. ice~ 


i co ag tiple ioe Hoisting System, or 
Hating ty name as + al ll ined by Herman Priedi, 


but the name of Ctto Luh# is not to be mentioned 
in any adverticenent. , 
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Otto Luh further agrees not te advertise the 

ioe Wek 4 ng atem referred to above in wr tsa ef the 

fTello publications; Ice 4 hefri on, Refrig- 

Seeees We pacutaee atti Ree, ons ee 

vertieing are to be the vroperty of Herman Friedl,” 

it is claimed for the defendent that the complain~ 

ant, shortly after Octobe# 95, 1982, caused to be mublished 
in the Decesber iscue of *Ioe and hefrigerstion”® and in the 
Bovember and Geceaber issues of “Refrigeration® eertsin ad- 
vertisenents, vherein the name of the defendant end certain 
text was used which was in violation of their agreement; and 
thet se @ result the defendant wae relieved from listility. 
The evidence shows thet the defendant caused to be published 
in the February 1923 incue of *Iee and kefrigeretion’® an 
adverticesent which, considering ite text, woe, obvicusly, 
aa the teeter found, in plein violation of the contract of 
Gotober 26, 1032. It in claimed, however, for the defendant, 
thet it was published "to offset, in part, the injury and 
damnge eaueed by” complainant’, breach, We think the whole 
matter of advertising ie here negligible. Each spvarentiy 
aid or permitted something in the way of advertising that 
ought not to heave tuken place. fhe advertisenents are too 
Slabornte to be set forth here; tut it is plain that they 
are, in and of themselves, insubstantial, and thet whet the 
qomplainent did in that direction, is no eufficient reason 
for the refusal of the defendant to carry out the substantial 
Obligations of the contract of October 35, and certainly no 
justification for the advertisexent published by the defend= 
ant. The defendant did not ask thet the complainmnt be rese 
trained in eny way. ‘Thereic little, if any, doubt from the 
evidence end the testimony of both parties, thet no further 
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conduct will be indulged in that will be in any way in 
Violation of the contracts on the subject of advertizing. fur- 


ther, the defencent, even if it were te be aseumed that the 
complainant overstepped hie righte ae to advertising, has 

not shown in any way that it damaged hia, In our judguent, 
therefore, the Ghencellor did not ert in enjoining the defende 
ant in regard tc: future edvertising, es provided in the con- 
tract, 


In the brief of counsel the following language is 
used, "It (the defendant's ensrer) admitted the co-partnership, 
the inability of the partners to cet along with one another 
any longer, the request for a receiver, eta. Ip, fact, there 
is no assignment of errer on any pert of the decree with ree 
ference to the original bill and ansrer,* The result is, 
the Chancellor wes called uvon, on a matter thet hed arisen 
pendente lite,te pass upon the eonduet of the partners as far 
ae it pertained to righ@ and obligetions arising under the cone 
tract of Cotober 25, He saw fit in his judgnent to enjoin 
the defendant wntil Geteober 25, 1927 from repeating certain 
advertisesents in certain papers, and frow publishing any ade 
vertisements in viclation of the contract. #@ think he ras juse 
tified in so doing. 


The Chancellor, aleo, ordered the defendent to exe- 
gute and deliver forthwith certain pepere in regard to three 
patente, and provided thet they shovld contain = reservetion : 
to the defendant of certain rights of user. —in-trie-testineny; 
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dence, that the Ghancelior did not err in ordering the 
exemution end delivery of the patent papers. ome claim 

ie made for the defendant, however, that it »ae erroneous 

to order an assignment of patent, Ko. 1480615, as it was 

. Bot iasued until after the supslemental bill preying for an 
aesignuent of patent rights was filed. Gut the contract 

ef Getober 25 covered applications, and patents to be iseued; 
end ae the court under a bill for e dissolution end an accouné- 
ing hae charge of all partnership aesete, it we not necessary 
that any chenge in the quality of the assete, that ie, fron 
aprlications to patents, should be further pleades. ‘his is, 
as hae been said, = proce«ding primarily for e dissolution ef 
& eo~partnership and for en accounting, and, in consequence, 
ell yee are subject to the jurisdiction of the court, 


In the statement of the ease in defendant's brief, 


the subject of payment of expenses ond attorney's fees is 
mentioned, bet ea it is not sentioned emong the points wade 
and ie net ergued, we refrain from discussing it. 


Ver the foregoing renaona, the deeree is affirmed. 
SF PIRBED. 


O'CONNOR, J. and THOMEON, J. GONCUR. 


c<. 


>: 


* 


Pe aes 


ott antuwone ab exe ton ath ted Secs eth ae vee 


“na sat amieere Liss, 
" $e@atwen oat tos 





Yh 


71 = 30887 


PEOPLE OF THE STATE OF TLLIBOLE, } 2A 3] A. 6 04 


ERROR TO 


Ve MUBIGIPAL couRT 


: OF GETGAGO 
JOMRPR PIATEK, . 


&ppellent, 


Opinion filed Oct’, 13, 1926, 


BR, PRERIDING TURTIGE TAYLOR delivered the 
opinion of the court, 


This ic a eriminal proeecding begun by filing 
an inforuntion, charging Joveph Piatek, the defendant, 
with on esenult upon one Jobn Mash, There wie wo trial 
before the court, without 2 jury. The defendent wae found 
guilty, und sentenced te 30 days in the house of correction 
and to pey a fine of $25.00 and costs, 


The eatter comee efore us upon a writ of crror 
sued gut by the defendant. The information charged that 
the defendant, on June 6, 1035, with a certein instrument 
commonly called ® compressed air hove, said compressed air 
hose being & dangerous and deadly weapon, withent any con- 
siderable provocation whatever and under cireums tances 
showing on sbendoned and selignant heart, wilfully end 
maliciously made an asesult upon one John Hash, with intent 
then and there to inflict upon the person of snid Johan 
Hash a bodily injury contrary te the statute in such case 
made and provided snd against the pence and dignity of the 
people of the State of Illinois. 


fhe defenceat entered a ples of not guilty, «nd 








“40d ALTERS” 


OS oe ea 
: ADADIND GD me 





We ‘a Re aut . 


















ae if bi, ly ae 





| e380L . Ef 3 efio0 beltt noimiqd sid 


suetit ox alenpanl ritesseieecee oseessryile 
Te noite wy i sa Sil i? ‘ab slo fs 
mvtoverite oko aati Or br be 





waived a jury trial, 

The statesment of facte, certified to by the trial 
judge, as correct, is as followsie The defendent ig nine 
teen years of age. He tnd John fagh, aged eighteen, and 
Ome John Goughlin, aged twenty, were on June 8, 1935, ond 
hed been for some time prior thereto, eaployed nights by 
Rh. Re Donnelly & Op., printere, ae roll tenders and rere 
and hed been working on the firet floor of the printing 
plant of thet company at Z2lat street and Calumet evenue, 
Chicago. Part of their duties was to clean the printing 
_ presses and floor underneath with compressed air. This 
 gompressed air wae aprlied to the various perte of the 
preeses andi the floor through s nogzle attached to = hose, 
which hose was about fifty feet iong and wae attached to the 
compressed: air machine. This sichine was on e wheeled cart 
which was rolled sround from place to plece aa needed, oni 
the hose was coiled on thie cart and uncoiled ae additional 
length of hoce wea required. The compressed sir wee turned 
en and off by meane of o awiteh or apparatus atteched to the 
cart, ami wae of 225 pounds preseure, 


On June 6, 1025, the defendant and enid John 
Coughlin started to work about 7:00 o'clock in the evening 
Cleaning the presses and floor. Goughlin operated the 
noexle ond applied the compressed air where needed; the 
defendant turned the compressed air on end off as and when 
directed by Ooughlin so to do, ‘They had been working sbout 
an hour and a half, Haeh wee working on the press adjoining 
the one which Coughlin and the defendant were cleaning. At 
about @:30 P.M. Goughlin wes etending in front of the press 
with the nogele of the hese in nde hand, apparently abe. t 
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to clean the floor under the press, ie directed the defend 
amt to turm on the air, The defendant turned on the air and 
atepped Weck about seven or ¢icht feet and eat down on « 
window sill, Goxghlin inetead of applying the dompreesed 
eiz to the floor under the press, grabbed ligsh and applied 
the nozale of the hoes to Sis, Heaeh*e trousera ut hie rectum, 
The compressed alr wae foreed into bis rectum end bis ine 
teatines were injured, being perforated in about nine places, 

~~ he wee token to the hboepitel. Aaeh wes friendly to and 
with both Coughlin end the defendant. 


The defendent testified that he stood by the wtop 
eook of the hose and while Goughlin was apclying the nogzle 
to Hegh’s rectum gade no attempt to shut off the air, but he 
had no intent to do Hash injury. 


The question erises — evidence sufficieat- 
ly shows thet the defendant, with/compreseed air bore, ae a 
aangerous wend deadly weapon, ani with an eabendoned ond aalign- 
ant heart, wilfully ond esxliciously made an agsault on John 
Hash, with imtent to inflict bedily injury, contrary to 
the atatute. How far the defencent wos from Gomghlin when 
the latter directed bin to turn om the air ia not shorn, 
Slthoukh the evidence shows that the hove wee, altogether, 
about fifty feet long, hen the defendent turned om the air 
et the request of Coughlin, be stepped back about seven or 
@ight feet and sat down on a window e111. There te no 
evidence from which it may be inferred that after Coughlin 
grabbed Hash and applied the hose to him, the defenient 
gould have shut of fthe air in time to save Hash from being 
injured. here is no evidence that the defendent took any 
part in the seenult; «nd there is so evidense even that he 
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intended in any way that there should be on ageault, unless 
it may be claimed that beenuse he testified that he stoed 
by the stop cock of the hose while Goughlin was ageaul ting 
figgh and made no attempt to shut off the air, he sust be 
considered, by his omission to eet, as having sanctioned 
the acts of Goughlin, Sut, such a deduction, even if 
plausible, would be ineufficient in law te justify the 
eonelueion that he was guilty, beyond a reasonable doubt, 
of the orine charged. fhe evidence ia too meagre; it 
does not show hor fer away he was; it does net show that he 
had even any premonition of what Coughlin was going to do; 
it does not show any intent to infliet bedily injury on 
Hash. Aq far as the evidence shows,it was solely the act 
of Goughlin that injured Hash, That the defendant failed 
to net overtly in o preventive way, by turning or endeavor 
ing to turm off the air, when he saw what Coughlin was about 
to do, or was doing, is, in ead of iteelf, without more, in- 
sufficient te ake out the cause of action stated in the ine 
formtion; it shows neither intent, nor affirmative particios- 
tion with knowledge. The principle of law apclicable to the 
evidence in the instant case ie stated in ghite v. The Peorle, 
139 Ili. 143; 
*The mere presence of a party at an agaault with 
imtent to Kill is net sufficient to sonetitute him a 
principel, unless there ia someth in bis conduct 
shoring a design to encou » inoite or in some 
manner, sid, or sbet or aes ¢ the ascavlt. Aiding, 
abetting or 2ceisting sre affirentive in their char- 
acter, It ia not sufficient that there is & mere 
negative acquiescence, not im ony way made kneoen to 
the principal welefsctor." 
Sroeby +. The Foovie, 189 111, 298; People v. Gione, 293 111. 
a1. 


lai lt. anti a batete ut ease Aamdnd nde 





ahh. GAP 


aes few f bier ae ad ofinde mens ade “wor us a be eatak 
Boats bd todd Bert ivens bd eunaped tode bontato nd yen 9a 
guilt biden doe weiss athdy eves ott Yo deen rote ed ) 
bd Pade eat xt oe Yhe duty OF teens 2 shen 2a dag 

6: ihitrad wie tea ee oteetao ats wh 

RE aver .avitesbay a ene atu aL Sieen Yo os elt 
sith gRttaul of wet a2 dastotrumml ef Dimaw yatdianad 
eeuth Ssienonase & sae yee ye ting aan ad tae ote. 


Tae at aid a x a ‘i 


“eg jetyanm oot ak oombive oe “bagrunde m oct 
of fuse wade #0 sock #2 jouw ad Yana uch wod wade fom anah 
Job OF Baten awe AEfdauod Sade Lo aodednaweng wn wave Bad 

ae ywwiak yttbed dortus ot Feet ws wade toe HOOD ER 

toe oid Ulefve nox th,wrcds somobire nsf ng MAE gh <Minglt 
befist tmadaetan add sact ding Detarbad tad wht Ye 
stomnebas vo gulamed W yon ovitawweng sat Yitneve tos of 


i aa es 


tots whe AK Lyiicd Haile wae OH dod stig dt The amt of gat 
“nh oxen duodtin ,tivebs be bow a2 yak waited aa 3 Qh OF 
Sat S6¢ oi vatnte anttes Yo onues wth two aSem ob fan ono m 
wecivtinan orttneet 2s vo: Rooant wade tan arose 6 gol Pamed 


om of Sidavi tine war te aatontey od monn Sid 


i gi Be i 

































be 


There is oO evidence that, by any sffirmetive act 
he ageieted or took part in the ageault. It does not whow 
that he turned on the mir so that it sight be used ageinet 
or to injure any one. All it shors, at the most, is thet 
he 4id net overtly undertake to prevent the ageeult from 
being made, Coughlin alone had the inetrument, alone used 
it, and alone produced the injury. fhe evidence ia thet 
“shout 8:50 pom. Goughlim was stending in front of the 
press with the nogszle of the hose in his bands, apparently 
about te sleen the floor under the press," and directed 
the defendent to turn onthe air, It does not shor that 
Goughlin wee about to agenult Hesh. if it did, the case 
would be very different. There then might be juetifiestion 
for the judguent. Further, the evidence of the dcTendent 
ia that he had no intention te injure Hash, ond thet evidence 
is not in any way controverted. fohlford v. Ihe Peovle, 148 
Thi, 396, 


It is contended for The People that the bill of 
exceptions does not fulfill the requirenente of Section 23 
of the Municipal Court Act, and the onase of & 
v. Igseoeon, 195 111. Arr. 376 is cited. The b1il of exerpthons 
purcorte tonbe a transcript of « summary of the evidence , com 
piled by counsel, and certified t by the mwurt. That, together 
with the stipulation te incorporate the original bill ef exe 
ceptions or statement of fects and law in the transcript 
of record in lieu of © copy, we think is sufficient. 





Taking the record,as it ie, we are of the spinicon 
that it entirely fails to prove the charge made. 


For the reasons eteted the judgment will be reversed. 
6? ComnOR, J. ANG THOMBOH, J. OUCUR. REVERSED. 
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THOMAS CUGAGK COMPANY, 


a Corporation, APP RAL FROM 
APP RLLERS | WNL AL COURT 
WBe OF GHIGAGG. 
AQSTIN GORSTRUCTIOW Goupaly, 
a Corporation, 
APPULLANT, 


Opinion filed Oct. 13, 1926. 

BR, TRESIDIMG SOTICN TAYLON delivered the 
@pinion of the gourt. 

This ie an «attion ef treepase on the core, 
wherein it i# charged that ean autouobile driven by an 
euploye of the plaintiff, Thomae Uueaek Soupany, ae 
tum inte by a truck belonging to the defendent, <uetin 
Construction Gowpany, and seriously dumaged, There was 
a trial before the court, without o jury, and a finding ent 
Jucgwent for the plaintiff in the sum of §46).00, This 
appeal ia therefrom, 

The only witness vho tectified for the pMatiff, 
was George Haske tt, one of its employes. Hie evidence is te 
the following effect; - On sugust 24, 1923, about 7:15 4 ok. 
he wae driving « Sedge Hoadeter east on Lake Street, an 
28% and weet street, tewarde La Vergne avenue, which rune 
north and south and orosses iake (treet. He was following 
& truok which belongtd to the defendant, being about 86 to 25 
feet behind it, ond wae driving in the east bound cer tracks 
of Lake oer eet. Me woe driving at the rate of 16 to 26 wiles 
an hour, and the truck shead of him wae going at about the 
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game apeed, parhape so little slower. Gn Lake strect there is 
an elevated tailroad which is #upperted by poste which are tro 
feet square. THe posts etand on enoh eide of Lake “treet, 
about 15 fert from the curb; sbout three foet outside of 
the Gar tracks on each side of the street; and are east and 
west, 4) feet apart. <spprosehing ia VYergne <venue, ond 
when 20 to 30 feet bebind the truck, and & feet from the 
efoecing, he sounded his horn ae a warning, after 
which he turned over to the left, or the weet bownd street 
Gar tracks, in order to pass the truck, and az he 4id «o the 
truck everveé sharply te the left, and caught the ear he ae 
ériving, in betreen the elevated poet and the truck, and 
orushes it. Before the collision he os6 watching the truck, 
He could aot see the Griver. There wae no orm extended for 
Warning, OF any signal given that the truck wee shout to turn. 
The truck was turned, to the weet of the center point of 
ie Yergne avenue, ie, the *itness, although he already had 
gotten over into the west bound guar tracke, dveve over further 
te the left te avoid the truck. In doing #0, be bad to go in 
betreen the elevated poset and the truck, and the truck, turn 
ing at the time, caught the Sodge in between it and the 
post, and crushed 44. The collision smashed the winter 
top, the rear fender, and sowe wechaniesl parte. On cBec~ 
examination he testified thet he had been foliewing the truck 
about 2 block; thet Lake street is 40 feet wide; that there 
Were No Gore parked to the right; that hie brekes vere in 
good condition; that wader the senditicne that sxisted, going 
86 to 35 miles an hour, he eould step hie car in 15 to 26 fant; 
that immedictely efter he, the vitnees, sounded his horn, he 
eturted to pull on tecthe left track, and at that time, the 
truck wat about five feet frow the corner; that the 
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w3e 
elevated post is on s line with the curb on ba Yergne 
Avenue; that he eterted to secelerate his speed after he 
hed sounded the horn; that when the tumek started te turn 
to the left, he, the witness, was chout ten or fifteen fect 
behind it; thst as the truck kept on making a short turn, 
he, the witness, kept on going to the left. 

For the defendant, tro witnesses, the driver ef 
the truck, S¥sansom, and hic helper, Giletrom, testified, The 
evidence of Cwanson io ae followa: «4t the tise in mestion, 
he wee driving an empty Heleon Le Koon 24 ton truck, which 
belonged to the defendant. fhe truck wes 15 feet long, hed 
@ steel bedy, with a stesl box about « foot high; the 
wheels, equipped with eclid tires, It had « left hend 
arrive, and he @at on the left, with hie helper at hie right, 
He Yas driving exet on Lake street, on the east bound ear 
tracka, at about 16 milee om hour, Lake etreet is paved with 
brick, and the truck wade « great desi of nolee. There eas mo 
ofher traffie on the street. ‘hen he got to the corner of 
Le Vergne Avenue, after he had eressed the sleveted post, 
he atarted to turm. He did not see the plaintiff's cor 
before the accident, sor did he heat < horm blew. He did 
not make 2 short turn, ie started to turn then he got up te 
the post at the southesst corner. ‘hen he fe14 the impect, 
he got off the truck and found the frent of pisintiff'te 
ear was practically 911 over the back end of the truck; the 
foot etep had hit the elevated poet and the other side of 1% 
hit the front of the truck; he aould hardly separate thee. 
The fear wheel of the truck waa about seven fect southesst 
ftom the post. iio part of the truck wae im Line with the 
post. That he began to turn his truck #hen on « Line with 
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the pest at the morthweat corner; that he did so because, 
if 2 quiok turn ils not made, you go over on the sidewalk, 
on the exet cide of the etrect,owing to the length of the 
truck, Just as he wae going to turn, he looked back on his 
left ond did not eee sayone, 
the evidence of Giletrom, the helper, ic as 

follows: - Se was sitting on the right side of the truck, 
then the driver etarted te turn the truck, it “ss io or 15 
feet vest of the post at the southwest corner of La Verena 
Aveme end Lake street, There ec no other traffic on the 
street; He did not heer a horn blown, ‘The truck made « 
Jet ef noises, The first he knew of the other oar wae when 
the orash came, Tye truck, then, had already sareet into 
La Yergne Avenue, fhe other ear collided with feruck ~ 
on the left side of the truck. The truck had te be backed 
out to let the other car get avay from the port. 

From the record in this case it further appears 
that {eetion 3026 of the Chicage tunicipal cede of 19238, 
provide # that "all vehicles ehall keep as close te the 
Tight bend curd ac asfety and predenee shall permit, 
except when overteking ond pas ing another vehicles * * *. 
4B overtaken Vehicle mist at ail times be passed on ite 
left side, exeept in cave of motor vehicles and motor 
eycles patcing street esre or other vehicle: when ruaning 
within the Gar tracks; in such eace such wotor vehicles or 
moter eyeles shall not turn to the left inte the track 
teserved for street oars and vehicles soving in the opposite 
direction, but shell cass to the right of such street ear or 
vehicle s@ overtaken." ‘therefore, when Heskett, in an 












o- pps oat ob patunytnente 96h a 
SE me ed Yestuad ad amtvt, oF onion ae ps ae, 


pipe anon 
cl cote, Sigh tt 0.98 mh 
OF to, Gf mam 18 thee sles, e. at Rade, 
SN as Me weeeen teendtyon net maa om 9s 
ate i aR ert sekte 20 ag Ya, : 


oe when get “oa aed aang 
AO BI a 





£ 











(ERE 20 wg Lag desaa nie ath wials 
tds of root x ened Mein epee Ltn : 
Date Sete enters a, en sae 


nes ao Saaneg ed euns: tte yp tee ore — 
SWS Onn Oa roto 10 sine i ogu0ee « ° BS 


be 


effort to pass the defendant's truck, turned over inte 

the weet bound gar track, he vielated the provisions of this 
ordinance, under which 1t was bis duty to turn to the right 
between the street ear track and the curb if he wished te 
pase the truck, Owaneon had the right to saseume thet no one 
wae xoing to cone up behind hie and endeavor to wage bis on 
the weet bound car track, In doing oo if sust be held 

that Haskell wae guilty of such contributery negligence 

as te defeat any recovery on the purt of the pieintiff. 

The iseues having been eubmitted to the trial sourt eithout 
a jary, the judgment of thet court is reversed with « 
finding of fact, 


BAVEROED GETH A FISOIRG OF Fact. 


O'GORNOR, J. AND THOMZON, J, GONCUR, 


PiROTRE OF PACT: Ye find at a faot thet the driver ef 
plaintiff's ear was guilty of contributery neglicesce. 
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Opinion: filed Oct. 13, 1936, 


MRe FRCHEDIRG GUOTIGN TAY delivered the 
opinion of the court. 

Om Hareh 31, 1904, doatph Yiernbowski, plaistif?, 
& feel estate agent, brought suit in the Hunieipsl court 
s@sinet George Belniak, tho defendant, for a commission for 
wringing about on exchange of certain reel eatats belonging 
te the defendant. There vac « trial befere the court, wi th 
a jury, smd o verdiet «nd judgwont for the plaintif’® in the sum 
of $350.00. This eppenl ia therefrom, 

The teatinoeng of the plaintiff ie wubseteatialiy 
ae foliows; «+ He is and has Been « Licensed fenk ootate 
dealer ainee 1917, He firct wet Pelmick, the defendant, <bout 
Ootoser 27, 1923, He suv hie om Bovember 17, 1925, sbeut 
@ix 9. He, at hie hows, after he onme howe from work. The 
defendant told hing he wanted to exthange his preperty, said 
he would elt 4% fer $12,005.0: cash, oF exchange; that 
af he covidg get a buyer, of make am exehange, Ke, the 
def cadant, would psy bie a commisoion. Om Wovenber 17, 1023, 
the defendsmt teld bim that, if ke bod smything to shew, 46 
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he, the defendant, worked B¥iry day, be should show it to 

Ris wifes, ure. felmiak, On Hovewber 20, he, the plaintifr, 
@alled and teld tres, Salmick, he bed teo pleees of sroperty 

im the neichborhood, ed tock her in Ria car and showed her 
aona property on Hewport avenue end on feseces (treet, ond she 
#uid the one as too big and the ether she G14 not care for. 

He next sav Bre. Gelniak ct her howe on Gecember 15. He told 
her he had sone property at Gakley and Lyndale, ané took her 
and her daughter and showed them 1299 &. Oakley avenue, ot the 
sorner of iyndale, took them o11 through the building, and they 
eterted to talk business, the defendant esked wocerweki, cho 
hed the other proverty fer exchange, if he had seen hie, the de~ 
fendant’s property, omd Mescareski aaid, yes, that he bad geen it 
the day before end liked it. Keeh then told the other hie price, 
Wocarvekd ssid he ented shout $14,000.00, ond the defendant 
eeid Be sight sant §15,0%0.00. He, the witness, seid be had 
Wocarvaki's ot $14,800.00 eosh, and the plaintiff's at €12,906.09 
@ash, They nearly came to teres at thet tise, but the defen- 
damt seid he would beve te think 14 over. ‘They asked hing the 
plaintiff, how sbout comniesions, and he told them they had 
agreed to pey bin Sf, $275.00, and the defendant ssid, that wae 
eli right, Sut they would hares toe get Hoeareski te cut his 
price Gown. ivter, on Swcesber 85, 199%, he culled on the 
@efondent end told hie he thought ke wae going to wake « 

deal, but the defendant anid, *3 like the creserty, but 

At if m Uittle empl." "2 teink ve wili de business, efter 
Ghristwas I #ill let you know." About the middle or in tte: 

part of January 1924, Ke seked the dof enéent hew about the 
geal, mé@ he #uid he wae not fecliag wery »@11 ond he had 
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better weit til it ae wasn, "You don't ased to *ateh 
us, *e¢ can't eoke a Geai without you, wher I ae ready i 

will let you know.* In the first part of februsry he eolied, 
but found no ont at home. He @alled again en Pebrucry 23, and 
ea¥ Both the defendant and bie wife; end the defendant 
ould, *I om not ready yet, when I am ready Z e122 let yeu 
wnow.* He ealled teice in garch, but ne one vas at hone. 
Semetine la wey he oclled agaia and found Begarweki'« nom 
thar: in piece of the defendant's. fie, the witnens, rane the 
bell ou4 Gre. Hocarweki cume to the door, He then sent te 
8229 cakley avenue, the property formerly owned by wooerweki, 
ené@ found ure. Belmiak in the store, and asked her «hy thay 
414 not ist him knoe, as they hod promised, when they vere 
teady to make the deal, At that time the defendant e202 not 
present, ‘teveral days ister he met the defendant there and 
told him that he, the witness, showed nis, the defendant's 
property, and gave the addrese to his wife and tried to «ake 
& @eal, sna be wold he vould en ll him up whem be got ready, 
and, then, asked hie, the <efendemt, how, about the osemiasion; 
that the defendant ecid they knew the property before, ond 
got the actter through, ithout him; thet Meosrweki did 

mot vant to pay « commiscion, ani why showid he? ‘The 

witmess then told his that he wanted bie cowmissioa; that 
he, the Gefendant, sgreed te sake the deal and then delayed, 
why not settle? He sav the defendant agein i+ dune at 8289 
i. Oakley Avenue ond served 41) with « subpeene in 4 suit be 
beoucht ageinet geesrweki for sommiszion on the eone deal, 
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He went into the kitchen ead toid wre. Belnisk he wished 
$e see her husband, that be bed a subpoena for him; that 
she soid, if you want your coumiesion 1 will give it te you, 
wad then elapped bis three or four tiges in the face, and 
eheved hih the door, He further testified that at the 
mesting in Secesber, 19235, after he told them the comisecien 
would be 3, “hich would be $578.00, the defendant said, all 
right, ond agreed t 1%; ‘that gocarweki eald, *i know Be lnick 
for so many yeure, I will pay you » good comalssionj* that 
the defendant agreed to say bing the plaintiff’, M4, aed said, 
*fon’$ worry, any time we make « d@el without you, you ore 
entitied te it, you shoved me the property.” The O wes te be 
on the sale or exthange of the property, and the sareed 
exchange price of the defemdent's property fae $13,051.00, 
sw that of Spoareeki §14,600.06, On eroat-exnsination ha tes- 
tified the defendant asked hie, “How such do you charge, sos 
mizeion?® and he anerered, "The regular comulenion ia 34), 
but I aw going to weke it 94;" ‘that the defemdemt then e014, 
“231 Fight, I will pay that.” 

in Boveeber, he oeid te Boosrwerd,"ff you sake 
am exchenge, yOu pay your eowmiesion and the other pax ty 
Will pey Sie cageiesion,.* “nen, in “eoewbor, he toiked ith 
the defendant ot Mooarweski'e, they Kad not tulged together 
before that time; that be introduced them to each other; 
and showed Go@areeki, the def«ndant's srooerty, aad the 
next time showed the defandent vocarwvaki’s oreperty. 

the evidence of “tonley dkora, eoiied by the 
plaintiff, 4e substantially ae follows: ~~ Gna afternoon, 
about 6 e'eleck, in the letter part of June, 1924, he went 
With the plaintiff to 2299 Gakley avenue, 4 girl net thes, 
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~ae 
emd the plaintiff eeked te con her father, “he eam her 
m ther ond father were in the kitchen, amd invited them in, 
RY. amd Hrs, Belmick then come in, and the ploiutify ssid 
te the defendant, tendering bie « eubooeme, "ur. feluink, 
you knoe you don't want te pay & eommigzien and 1 have 
filed suit and you have te seme to the case with seoarseki;* 
that then kre, Belniek jusped right et hin, the plaintiff, 
end Siapped him im the fase, fhe defomdnnt said, *% enow you dee 
serve your ceesission, you knox i am mot ageinet it, I am 
willing to pay you, but the other san didn't want te say 
Semmiscion, shy ehowld I pay? fhe plaintiff’ seid, *I exe werk ~ 
ing for both of you and why sheuld you act vay?* after the 
plaintiff? left, he, the witness talked «ith the defencant, 
and the defendant enid that they hac some kind of « deal 
te exchange « property, smd Keoarwski G44 not went to pay 
& Gommiseion, en@ poraueded hin thet he chould mot sey one; 
that the defendent eid, "i will gay it, but 1 don't Like te 
eee trovuble,* amd Hocerseki caid, *1I should net doe thet and 
{ em sot going to do it ayeelf too," 

Por the defondsnt, besides Bis orn test ineny, 
there #42 intemuced that of bie wife, ant their 12 year 
old deuchter; that of Keeurweki, the ether party te the 
e2ehonge, an4 bie wife, and one iysegoraki, « »rother-in- 
law of the defendant. facie evidenes, in generad, amounte 
to a oxtezgeriesl denial of o13 the seterial facts, it is 
adwitted, hosewer, by the defendant that in the foli of 
2923 he discussed the sale of bis house with the pisintiff, 
oma thet the pluintiff asked his if be would exchenge bis 
property, «ad that the migintif?, om one Gecanion, teok kin 
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over to see « pheoe of property om Leavitt otrest, whieh, 
after seeing, he told the plaintiff he 214 mot vont, and 
that om enather oooscion, the plaintiff took Kis te eee soon 
property on iymitags avenue, shich after secing, he, the 
fof endent, teld biw he 41d not want. The defonéont texti- 
fied thet the plaintiff gulleé o thiré tine, end he to14 bie 
not to tother his, “if you ee1i the house for gush, yeu vill 
get your cowleaion;*® that he told Bic be wanted $10,850.00 
gach, Ke denied that the plaintiff introduced bia to Bocurweka, 
amd Gleimed thet hie brother-in-lee, one Lynegorsxi, introduced 
hie in 1824, On eroat-oxnmination, he testified that the 
first tive he wet the pleintif?, the letter asked him if he 
would wil for each, amd Be onié, you, and then shen the 
Piaiutift anked 1f he *euld eeke on exohangs, he, the 
defendant, aod be would hee to sae the other budlding, é 

It would be = work of supereregation te seat forth 
the eutegorienl denisle of the defendant and bis wi tiessen§ 
they constitute, if believed, aleost -« somplete aegetion 
of sili thet tends to make out the plaintiff's ence, Harely 
Goss a tecord Giecless euch complete contradiction. in 
euch 4 Gace, of course, on review, the only ouestion then is 
one of oredibility. it is imeseacible, seientificaily, te 
atate ali the elements ncoeesury to induce aredence. In 
making out a cause of eetion, the tae provider a fury ae the 
obief determining body, fhe fury puseee juigoent, and, in ao 
feing, i@ entitied te canciser weny things that are not, and 
Cannot be presented to enlighten use. Seegert ¥. Seorin Ay, oO. 
179 Ili. som. 283. 1% folinee that theie verdict, eonfirasd 
by the trial judee, o@ bere, couse te we with eonsidersbis 
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weight, ond ie mot to be overridden, unlese upon an oxaeina~ 


tion of the record, it is disciosed thet it ie clearly 
ageinet the weight of the evidence. Garsey ¥. -hecdy, 20% 111, 
76. “inepols v. Chiesgs Nye. Jg., 252 TL, sep. 492, Hore 
the story of the pleintiff, full ef detedle, fe oleueible, and 
it te supcorted by the seemingly strong testimony of kere, 
apparently » disintereste4 wituses, ‘yey say oF way wot have 
tol4 the truth, but thet, im and of iterlf, in benide the 
igeus. The law desde in probebilities and osanet «leaye 
require eeientifie deconetration. if here the witnesse: were 
all of eoucl eredibility, the pleintiff would ffeil, ut the 
jary Bat by ite Verdict, #0 ¥e are bound to intereret it, 
Sahé thet they ate not. if they are aot, and the cleiatiff 


and Skera ate to te Believed, then wiless tn taciy tectimony. 


sapretunt discrepancies ar« diagioesd by the reeerd before aw, 
e@ are bound by the lew te sonfira the verdbt. “@ find no suck 
diverepancies. After a wereful anealysie ef all the evidence, 
it is our judgment that it vould be unreceonndle to hold 
thet the verdict ie co clearly egeinet the weight ef the 
evidence that it should be overridden by us. 

it ie contended thet the sxehonge Seavine toon 
Made on a Velaation of 913,400.00, fer the defendant's 
property, the plaintiff, «* « rate of 3% for comissicn, 
vas, im any event, entitied to $573.06, wherane the verdict 
was fer $255.00. The difference t« se slight tat it 
@emnot be auld to suggest of Gh any wiseonduet or cericua 
sisconesption oF prejudice on the part of the jury; and being 
for less damagee than ware clisiaed, 1¢ would uct be reasenebie 


~~ to Consider 1% o# am error of sugh eubstance to justify a 
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Blew 
Theugh we point of 18 is wade in the bricf 
for the defoadant, it fe argued that certcin semorands 
whieh the plinintiff testified to on rabutteal, were erron- 
aoucly admitted in evidence, The oFgument io refuted, 
however, by “hat wae stated by the trick judge at the 
time the semeranda were offered. He said, “Hy agreonent 
ef counsel théie page in the beok is commidered ee offered 
dn evidence as bearing om the eredibility ef Mocarveki, 
but if mot te be considered ae binding on the defoniant.* 
Furteer, it wos entirely propor, as 1% tended to show the 
exee0t tive fhen Mogarrvaki listed hie oreperty «ith the 
plaintiff, whieh varied somewhat from the testimony of 
Moterweks Rimenlf, 
Yer the Fessens states above, the jadguant 
ie offirmed. 
APY TARED» 
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RACHEL I2EN, | 
Plaintiff in Errer, 243 L.A. 604 
ERROR TO oh 
Ve @IRGUIT COURT, 
| COOK GOUNTY, 
AGE PLOINGKI, MAURIOR GORDON AND 
LIPTON LAVIN, 


Defendante in Error. 


Opinion filed Oct. 13, 1926. 


MR. SVHSTION G CONOR delivered the opinion of 
the eourt, 


Plaintiff brought an action acrinet the three 
defendonte to recover damages for personal injuries sus- 
tained by her. At the close of the plaintiff's onse there 
were directed Werdicts in favor of ench defendant and pleine 
tiff appeale. 

The record discloses that plaintiff wae injured 
at the intersection of Homan avenue and Roosekelt Road, 
Ghicsgo; Homan avenue runa north and south and Roosevelt 
Road enet ond weet. Pisintiff was riding in the back seat 
of w ford automobile, whieh was being driven by the defend« 
ant, Ploinski, north in Homan svenue scrose Hoosevelt Road, 
when Ploinski's automobile wes struck by tre automobiles, 
one being driven west in Roosevelt fond by the defendant, 
Gordon ani the other enet in the sase atreet by the defend= 
ant Lavin. The three eutemobiles collided somewhere in the 
intersection and pleintiff was thrown out and injured. 
Plaintiff testified in her own behalf that about the siddle 
of the forenoon of Sunday, November 5, 192%, she went to 










q Q “4 ‘ 
4 





OSEL .2L L400 belit motmtqdo. 


Ps ) woe aa Nes Pee! oe 
Me bee cid free Dae hes ane Sas 


to ae fsioe adk Qerywhios aonuan'G + a soni wos ae 


i ia aK 


hay 






send eae ee wttos ms a dyuord Mipatass | hs 
“oun weituat fumense to? sepemsh eaveoer of of ot ms aches toe 
cred ome n?PEemind: add to week ot WA 40d ‘W bonita 


aavund bed deenhwa er oon 2s ove at ston hetowh one 











ht 









Rie sbaat tederene has aunown sara! te dpa acd 
‘ wi hp ; Bie 
be is tlerrnodh ban dtnen hae dom emre euatsov a a} a ii 


hen dem 06 ah yaiien wow Veteatard tone han fede heat 
ee Ne waren ae hie eee ee 






ines sth Sabet sve oat ik foe mer i 
oi at stoteonon Donation sminsoonton uci pigs pene 





whe 


Ploinski's home for the purpose of showing Ploinski's 

mother s house which wes for sale; that Ploinski, his 

mother and other members sof the family, including plain- 
tiff, were driven by Floinski in hie Ferd sutesebile to the 
house which plaintiff desired to seli ond after the parties 
had ¢zauined the house, Ploinski drove back to his home 
where all of the persons got out of the ow. chine and plein 
tiff started to go home, shen she was cxlled by Ploinski, 
who atated that he was going te drive hia omr and that 

he would take plaintiff home, thereupon plaintiff get inte 
the Ford automobile and sat in the back seat. Pioinaki was 
in the front seat driving north in Homan avenue end as he 
reached Hooseyelt Road, plaintiff saw the oars coming from 
the east and from the west; that when she saw the tro 
spproaching cars, they vere ench about = block aray, and 

she spoke to Ploinski end told him *Look out now*; thet all 
three of the sutomobiles were being driven *fast*; thet some- 
where in the street intersection the three sachines bumped 
together ond she was injured ond that the three came together 
at about the eawe time. 


Each of the defendente filed = plea of the general 
isevue . Gordon and Lavin each also filed o special plea 
of non-ornership «nd operation of the sutomebiles, and the 
defeniant Pioinski filed s especial plea slleging thet he 
and plaintiff were engaged in a joint enterprise. ‘hen the 
case went to trial, the record discloses that the specie] 
plea filed by the defenient, Gorden, was withdrawn by agree- 
ment but his counsel in this court contends that the action of 
the trial court in directing a verdict for the defenient 
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Gorden wae proper and the judgnent entered thereon, should 
be affirmed because, as his counsel atates, "There oan be 
no statement of the ease made ag to the defendant, Gordon, 
for hia name is novhere mentioned in the record, nor does 
hie interest im thie lewsuit anyshere appear." And further 
it is contended that this defendant filed a special plea 
denying ownership end operetion of the automobile as charged 
in the declar@tion, end singe there is no evidence shoring 
thet Gordon owned any of the automobiles involved in the 
eollision, or had samything te do with the accident in quea- 
tion, the judgment should be affirmed. hie is 2 somewhat 
surprising argument to wake, in view of the fact thet the 
epecial plea was withdrawn and therefore, the ownership 
end operation by Gorden of one of the automobiles vas not 
in igeue. This law hae been a0 long «nd so firmly esteb- 
liehed oe not to require the citation ef sny suthority. 


We think the court wne in error in directing the 
verdicts. The evidence shows thet plaintiff wae in the 
exercise of due care end osution for her own safety and 
there is se contention to the contrary. That she was ine 
Gured is not disputed, se a result of the three autonobiles 
bumping together «t the atreet intersection. It wae a 
bright day in Kovember and certainly the evidence made a 
prime facie case to the effect thet some one or ell of the 
defendants were negligent, snd that ae a result of such 
negligence, pleintiff wae injured, Plaintiff testified that 
she enw both autemobiles, the one coming from the cast and the 
other from the weet, when they were each about « bleck amy 
from the street intersection where the collision occurred and 
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that all three care were being driven fagt, and she galled 

them to the attention of Ploinski, who was driving the Ford 
in which she was riding. In these circumstences we are of 

the opinion that the question of the negligence of the | 
defendent should heve been submitted to the jury. 


The judgment of the Gireult Court of Cook County 
ig reversed end the cause remanded for a ner trial. 


REVENGE ART REMAN DEM. 


TAYLOR, Pod. ANG THOWBON, de GONCLR, 
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SAD 
CHARLES ¥. WwORGAN, ) 2 4. eo Lee 805 
Appellee, APPEAL Faow a 
= SUPERIOR OORT, 
COOK COUunTY. 


MEW YORK GRUTAAL RAILWAY, 
Appellant, 


Opinion filed Oct. 13, 1926, 


MR, JUSTICE O° GOWHOR delivered the opinion of 
the court. 


Plaintiff brought am action agtinet the defen iant 
to recover dmunges for injuries susteined by him by reason 
of being struck by one of defendents' trains in gouth Bend, 
ind. There wae * verdict and judgment in favor of plaintiff 
for $6,000.00 and the defendant eppesis, 


Ae the onse went to the jury, the only charge ree 
maining in the declaration wes that the defendant had been 
injured through the wilfull and wanton negligence of the 
defendant. The facts in short compass are thet the defendant 
operates a railroad in @outh Bend, Ind. The railroad tracks 
through that city, at the place where plaintiff was injured, run 
in an easterly and westerly direction a Little north of 
east so that the streets do not cross the railrond treeks 
at right angle. Immediately north of the defendant's track 
are a number of tracks of the Grand Trunk Reifroad. Piaintiff 
wae abait 47 years of ag@, end at the time he Fas injuxed, 
danuary 306, 1923, he was eppioped by the Oliver Steel Plow 
forka, located near defendant's tracks in South Bend. On 
the day in question he went to defendent's yard office Located 


on 


“oad bat sesaeataied eas sunt “oom audtaaaload ott ane 


a panaies beoniian of? bal bao on at a 
Rtgs ear Tharmiata winds pony, wt: rm ate ade 





A pists ‘ia piph 
anekad af 
Te RL tei: 


-3- 


near defendsnt's tracke some five or six blocks weet of the 
plow works snd after transacting business with defendant he 
sterted tack to the place of his employment, walking along 

@ path on defendent's right of way immediately south of 
defendant's railroad track, The evidence shows that the 
public used this path for about twenty-five years without 
objection by the defendant and that from six hundred to one 
thoveand people passed along the path daily; that on the 
south side of the path there was a board fenee about four to 
eix feet high ond extending slong the path for about 115 feet; 
thet as plaintiff eontinued his walk toward hie place of 
euployment one of defendant's passenger traine coming behind 
him struck and injured hic ag he wes passing between the 
train and the fenee, And it ie for the injuries thus sastained 
thatche sues. The evidence further shows that the engineer 
ofthe train brought it to = stop something more than 2 

100 feet after striking plaintiff; thet plaintiff wes pot in 
the baggnge car and taken a short distance on the train and 
then removed where he received sedical attention. 


Defendant's fracks at the place in question de = 
net extend in © straight line, bat on & @light curve. fhe 
aecident occurred between Harris and *,lnut streets, which 
is an ordinery city block ent near the westerly end of the 
fence, & ten foot alley runs east end west so thet the 
weet end of the alley is adjacent to defendant's right of 
way, while the east end is several feet from the right of 
way. Thin i# eovasioned by the fact that the railrosd does 
not run due east and west. Some time after the secident 
defendant's eapleyes ran an engine of the same dimensicnes 
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ae thet of the engine thet struck plaintiff and tock aessurce 
ments between the engine and theboard fence. These seasuree 
ments showed that the distance between the board fence and the 
everhang of the engine at the westerly end of the fenve is 
30-3/8 inches and at the east end 34 inches. ‘The fence is 
not on & straight line, but the distance between the overhang 
of the engine and the fenee veries from 37 to 43 inches. 


The engineer of the train in question testified 
that he band been exployed as s locomotive engineer for fortye 
one years; that he bed known the plaintiff for thirty years; 
that on the morning in question he left Streeter, 111. for 
Seuth Bend, Ind.3 that the train consisted of « locomotive, 
Daggage car end two conches; that the last stop before plaine 
¢iff was injured wae about 300 yards from that place; that 
after starting up he blew his whistle for the railroad erosa= 
over, about Ford street and agein at Harrie atreet, which the 
evidence tends to show is sbout 200 feet from the place plain- 
tiff wae atruck; thet he blew hie whistle at Harris street 
beomuse he saw plaintiff walking along near the track; that 
plaintiff wee carrying a cane; that the bell on the engine 
whe ringing; thet at no time did the plaintiff walk on the 
track; that he saw plaintiff a11 the time and after plaine 
tiff hod peseced the westerly end of the fence, five or aix 
stepa, the aecident ocourred; thet he sounded a warning 
whistle; that the front pert of the engine passed plaintiff 
and then plaintiff slipped and fell backwards against the 
cylinder and steam chest of the engine ond wes thrown te 
the ground; that after this he apelied the brakes and stopped in 
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about 100 feet and that he had seen men go down the alley 
which commences near the end of the fence. He further testi- 
fied that the ground was icy. 


Some Witnesses of defendant testified thet they had 
seen persons walk in the path between the fence and the raile 
road track when traine were passing. Others testified that 
they had hever seen persone walking in the path when trsine 
were passing, Some of the witnesses who testified that they 
were in the path when the trains were passing were those who 
were making experiments after the accident, some of whom were 
brakemen or railway ewployees whe were standing in the path 
while the train on which they worked was parsing; others 
testified that a nan by hugging the fence vould not be struck 
by & patsing train. ‘The pathway wee sonevhat uneven and 
Sloped down toward the center of the sath, A number of vite 
nesses testified ae to how far beyond the westerly end of the 
fence plaintiff was when struck by the engine and ee is usual 
in such execs the testiseny of the witnesses weary. All of 
them clace him toward the westerly end. “ome state that he 
had passed beyond the westerly end about five or six feet and 
Others farther down. The engineer testified that he was five 
Or six steps ond the testimony of other witnesses is te the 
effect thet he was still farther along in the path between 
the fence and the track. A number of photographs, showing the 
fence and the alley are in the record, one of which shows the 
weaterly end of the fence end the alley from which it appears 
that the westerly end of the fence which the meagurexents 
show was 30-3/8 inches from the overhang of the engine, cone 
timues at an angle to the right for some distance before it 
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reaches the alley, 


The defendant contends that plaintiff's injuries 
were the reeult of an secidentj; thet there was no evidence 
tending to show that the defendant was guilty of wilfwil or 
wanton conduct, and, therefore, there should have been a 
directed verdict for the defeniant as 1% requested, hat 
constituted wilfull and wanton negligence has been the aube 
ject of consideration in a number of recent decisions by our 
Suprese Court, and they all held thet illerill ic not a nesesse 
ary elenent, but that to constitute a wanton act, the party 
doing the eet must be conscious of his conduct and fyom his 
knowledge of surrounding eircumstaneces and the existing sone 
ditions, that his conduct will naturally or probably reguit 
in injury. Beynier y. a} 206 111,464; 
Bremer v. b, BE. & We Be 8. Go, B18 Ti. 12; Walidren Expres 
S0..¥- Exug, 291 111. 473; 3 
306 T11. 393, 











In the Berniey case the court in diseuseing the 
question of wanton or willful negligence said (p.476) "the 
question vhether a personel injury hes been inflicted by willful 
or wenton conduct ic 4 question ef fact to be determined by 
heimer, 202 T11. 





“Tilewill is not & necessary elewent of & wanton 
act. To copetitute « wanton act theparty doing the act or 
failing to act aust be conscious of Ais conduct, and, though 
paving no intent to injure, must be conscious, from hia kuowle 
edge of surrounding cirounstances and existing conditions, that 
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hig conduct will naturally or probebly result in injury. 

(20 R.G.le 81) It is difficult, if not impossible, to lay 
down a rule of general application by which we aay determine 
what degree of negligence the law oonsiders equivalent, to a 
willful or eenton act. Whether an act is *iliful or wanton 
is greatly dependent upon the pertioular cireunetances of 
each case, 


In the instant case we think it clear from all the 
evidence that it was a most dangerous place for a person to 
walk along the right of way between the fence andthe railway 
track. And whether the engineer, the saw plaintiff when he 
was several hundred feet from him walking along the path ith 
his beck toward the train and who gave ao indication that 
he had heard the ringing of the bell or the blowing of the 
whistle, and considering that the path was iey; that there 
were other trains on the Grand frumk Railroad in the imediate 
vicinity end the narrow space between the fenoe ond the paseing 
train, me guilty of wanton conduct was a question of fact 
for the jury. Bernier v. Dlinois Sentra) 4, 2. Go., supgee 
In this connection counsel for defendant argues that plaintiff 
was not in & position of danger until he passed between the 
end of the fence and the railroad track and that after passe 
ing between the fence and the track the tine wns teo short 
to prevent plaintiff's injury and that the engineer might 
justly presume that plaintiff would walk up the 10 ft, alley. 
An examination of the shotegraph above referred to, discloses 
the fact that if plaintiff intended to turn into the ‘lley 
he would necestarily have done se a number of feet before he 
reached the end of the fence, The court instructed the jury, 
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at the request of the defeniont, that the engineer res 
justified in assuming “up to the last minute’ that if 

& person is upon or near a railroad track and apparently 

in possession of bis senses, he would get owt of the way, 
and that there is no rule of law which sewld chagge defendant's 
employees with knowledge *that while Mr. Morgan wes in « 
position of safety he would change his position of safety 
for one of peril." Under this instruction the defendant 
eerteinily oovld not ask for more on the question. fhey 
were aleo told te take into consideration a11 the evidence 
im the reeord. The testimony of the engineer sae to the 
effeot that after plaintiff was picked up and put into the 
baggage coax, he stated in reply te the engineer, that he had 
heard the whistle but thought it was from an engine on the 
Grand Trunk. There ie considerable evidence in the record 
am to whether plaintiff slipped end etruck the engine or 
whether he was struck without slipping. We think the quese 
tion whether plaintiff slipped or fell is immterial, beceuse 
we are of the opinion that the path between the fence and 
the train wee an excsedingly dangerous place for a person 

to be when the train was passing. 


& further point is aade by the defendant that even 
4f 1% were guilty of willful and ~onten conduct, under the 
evidence, *then by the same teken the plisintiff wae guilty of 
like conduct and omnet recover," In support of this it is 
argued that under the law in such osse where the parties are 
in pari delicte no recovery can be had, in plaintiff's 
original brief no authorities were cited to support this 
proposition, but in the reply brief a number of authorities 
from other jurisdictions are referred to whieh held thet in 


ote 


4225" 


cov seaman art tor <enavietoe oft Yo Seeman edt te 





ten ceeteh. sc mebtoentasd abet cabal *, fb eee 





Wer .AMInowS of! Be oTeR ugh foe 208 bam, vtataoeee ‘i 


panies 262 fin aedts 
dk wh.an8, senekons, ont, ma meee 
oak ebat gam ban ait badindy gate meapatsse vette tae a 
Dart od dade towntgan edt ot q£qon ai detete O..g | 














— Wi 
TEE 
_— — ? 





odd 0 Sige nn wee? wee eh tae wbtabe 9 atk 





. wane nat ight gi senbte tea tn teen nies aed i ‘ 
eeuseed .inkwosonwt at Lint wo degite Vsdomtena sonido mde. A 
Ant tose? of? aeowend Seq edt cod anantagn ah scr tee 


+ A Aan ova 









swan ean as bs ibe 6 
nH 62 86 acide AL“ si 


a 


a 
=F 
= 











Be 


an aotion for personal injuries, if the evidence shows that 
plaintiff's conduct wilifully contributed to, ond was the 
proximate cause of ois injury, he could not resever, even 
though therdefendant wes also willfully and wentonly negiie 
gent. Ho case in thin state hae been cited on this prepesie 
tion. but it hae been repeatedly held by our Supreme Gourt 
thet where plaintiff eves for damages and his setion is meed 
on the venton and willful negligence of the defencant, neglie 
genes on plaintiff's part is not a defense. Nalidren Yyprese 
Qo,_¥. Kxues 29 111, 473; Jenenry v. O. A Je Traction Go., 
306 I11, 392, We think the seontention of the defendant cane 
not be sustained, Horeover, no such theory wan advanced in 
the trial. court. From an exanination of the record it appears 
that the jury were instructed thet plaintiff might recover 
although he was guilty of negligenes which comtributed to hie 
injury, if the jury found the defendent wae guilty of willful 
and wanton negligence, and the court instructed the jury, at 
the request of the defendant, that the only @ty imposed 
upon the defendant, pleintiff being a trespasser, ws to 
refrain from wantonly ond willfully injuring him, No ine 
struction was given or requested on behalf of the defendont 
embodying the contention now made, It is, therefore, clear 
that the point now made is an afterthought, end under the 
record gannot be raised for the first time in this court, 


The defendont further contends that the court 
erred in permitting the rending of depositions to the jury. 
fhe record discloses that pleintiff had brought an action 
against the railroad for the ecoident in question and while 
it waa pending the depositions of « number of ritnesses 
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were taken at South Send, Indiana, upon stipulation of 

the parties, waiving the stetutery notices; thet plaintiff 
had sometime made e motion for ©@ shange of venue from the 
judge before whon the cas® wee then pending, which sotion 
wae denied; that afterwards the case came on for hearing 
and the defendent apveared with a number of its vitnesses 
from Indiene, and shortly before the case wes called, plein- 
tiff’. counsel advised counsel for defen‘iant that he rould 
net appear in court, but would permit the ease to be dise 
aiesed for want of pronecuticon, Shortly thereafter the case 
wes aelled and ocleaintiff failing to appear the suit was dise 
missed for want of prosecution and the next day the instant 
case wes begun. During the trial of the instant cese slaine 
tiff offered to read the depoaitions of the witnesses shich 
had thereZefore been taken, This fas objected to by the 
defendant, not on the ground,that he had been taken by sure 
price, nor on the ground that counsel for the defendant 

had not eroseeexemined the witnesses, but because the desosi- 
tions were teken in « different case. The objection ras over- 
ruled and we think properly #0. Wade v. Eing, 19 ili. 300; 
Pratt v. Kendig, 128 111, 393, 


In the Epde cage it was held that depositions taken 
in a former suit between the sane partics involving the saae 
questions vere properly read in evidenes, if the parties 
interested had an opportunity of testing the truth of the 
testimony by cross-exenining the witnesses. 


In the Pratt ease depositions were held properly 
read in a oasé where they hed been taken im another suit 
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where the witnesses hed beon erose-examined and the iscues 
between the parties were gubstantially the same, 


In the inetent oase the iseves are identical, 
Moreover, there woe little thet was material that wae testie 
fied to by these witnesses as we vier the ease, lost of the 
depositions were se te whether plaintiff had slipped or fallen, 
Which we have enid is immaterial, Other parte of the depesie 
tions were concerning matters ebout which there is Little or 
no controversy. 


The defendant further contends that the court erred 
in overruling its objections te the introduction of evidence 
of an ordinance of the ity of Gouth Bend, which ordinance ene 
in reference to the epeed of trains and the ringing of bells, 
Thie ordinance was set up in one count of the declaretion and 
we think it wae proper thet it be received in evidenes. it 
wae an element that the jury might properly consider in dee 
termining the cueetion whether there wae mnton and willful 
negligence. muaneberd.s- bs 8 by» One, 126 11]. 416; 
Bremer v. L. Be & W. Be 2B. Op., gunre 
203 Til, 624; Jones v. Kranez, 236 tle App. 362, 








The judgment of the Superior Geurt of Cook County 
is affireed, 
AF FIRUED, 


TAYLOR, P,3. GONCURE; 
PHOMSON, J, DIGSENTIBG: 


I do not agree with the foregoing decision of this 
eese, In my opinion the trial court erred in admitting 
the depositions, referred te in the me jority epinion, ever 
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defendant's objection, That objection covered o11 the 
a@pocitione whieh the court admitted, including the deposition 
of the witness, Ksezoroweki, ‘Those depositions would net have 
been edmisaible over objection, even in the firet ease the 
plaintiff broucht against this defendant - the ease in which 
they were token, - except for the stipulation which the 
defendant had made in that esse, to the effect thet they might 
be read in evidence in the trial of that case, - for admittedly 
they had not been taren pureusnt te the provisions of the 
statute, 4 fortior’, they could not be admitted in the ease 
at bar, uclees the defendant had made some such stipulation 
here, which it has net. 

Complainant argues that *thie is a highly technical 
point, and ene thst will net appeal te the eonseience of the 
Court very strongly." In wy opinion, it herdiy lier in the 
wouth of plaintiff to comiain of teehnical pointe or ta 
appeal te the conscience of the court, when the record shows 
that when his first case brought sgainet thie defendant on 
ascount ef the injuries received by bie in thie accident, waz 
pending, ~ that being the ense in which defendent eticulated 
these depositions wight be taken and in the tris] ef «hich, 
they wight be fead - plaintiff tried to remove it from the 
eall of the judce before whom it eae pending, by petitioning 
for a ehanze of venue. failing in that, on the morning it 
wae to be reached for trial, his counsel notified counsel for 
defendant he would not appear in court but would let the case 
be dismissed for want of prosecution, efendant's witnesses 
hed been brought here from South Bend, end defendant was ready 
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for trial and appeared whem the cave was oolled, fut 
Plaintiff let the cease go to a disuiseal by aot epocaring end 
the following dey started hie ease over again, - the eave at 
bar, in my opinion the stipuletion #hieh the defendant had agen 
fit to enter into in the fires ease, to the effrot that the 
testinony of certain witnesses aight be taken by deposition ond 
ead in that ease, should not be given any effact in this ease, 
Sueh waa the holding in the only inetance in waieh the Snestion 
seems to have arisen prior to this tine in our etete. Armeny v. 
ot pwuek Co., 11d Til. apo. G21, 

Further, 2 om of the opinion the trial court erred 
in denying defendant's motion for a peremptory imetruetion, 
Giving the plaintif’ the benefit of 211 the evidence in his 
fever, in ite woet favorable aspect to him, and of 211 the 
oresumptione that may be reseanably drawn from such evidence, 





amd Fejeeting all contradietery evidence or explanatory cir 
cumstances, ea we must, in considering this queetion,(felar aren 
cxprese oO. V. Evag, S01 Tlil, 472), it seems to me there is no 
evidence in the record showing or fairly tending te show euch 
fone Want of OvFe, as gould reasonably be held to indicate 





@ Willful disregard of censevuenees.on defendant's part. 

The engineer saw the plaintiff when he was sore 
aietance away. We blew the locomotive whigtle fer certain 
street crossings, “hen he wae 200 feet from che plaintiff, 
he blew « warning whistle, At that tiwe the plaintiff was ten 
feet from the end of the fence. He was walking in the path 
and entirely clear of the defendant's troin. He had not 
Teached the point where the path led in between the defendant's 
tracks end the fence. ‘“hatever dunger he way have been in after 
he passed the corner of the fenee, he certainly wae in none 
before then, The bail on the locomotive was ringing. The only 
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evidence submitted by the plaintiff as to the blowing of the 
whistle and the ringing of the bell, wae purely negative in 
character, and not such,in my opinion, as to make an issue. 
for the jury on those questions, St. Lb. A. & tT. He is Ke Oe 
¥. Manly, 58 Ill, 300; Riek v. g {¥2 COs, 149 Fed, 
72. ya 

then the engineer was 800 feet away, wninliaten the 
plaintiff ac he walked along the path and before he bad 





reached the fence, the engineer had every rensen to believe 
he heard the train approaching, and that he would not 
deliberately walk inte a place of danger. For all the 
engineer knew, @ could reasonably be expected to foresee, 

the plaintiff would walk obliquely to the right, down the 
alley, as he approached the fence, That way was there 

open to him. Or if not, that the plaintiff, upon reaching the 
point where the path led in between the track and the fence, 
would pauge and aweit the paesing of the train. The train 
must have been very close to that point when it became mnarent 
that the plaintiff was act going to pause there but was going 
on, in the path along the fence. The plaintiff was ten feet 
away from that point when the engineer was about 200 fest 
away. The train was going about fifteen wiles an hour, 
According to the plaintiff's own tectimony, he hed just 
paesed the corner of the fence when the accident happened. He 
teatified he ‘just remembered passing the end of the fence and 
then being hit.* 

That is all there is to the plaintiff's case and in my 
opinion, such a situation presents nothing whatever showing or 
tending to show o willful and wanton disregard of plaintiff's 
safety, by the engineer. | 
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Yurthermore, ever if we should held that the engineer 
sould not renaonebly suppose the plaintiff would act enter the 
spoece occupied by the peth ehere it ied along the tance, wntil 
the train bed paseed, but should heve anticipated thet he 
would walk ahead smd be fn that encee when the train renehed, 
hia, ~ even im that situstian, I on of the ovimien that it 
eey act Featonably be soié,from all the evidence for the plain- 
sift, thet tm going ahead, the engieetr was guilty of wiliful 
aac *anton tanduct. I do not believe the evidencs, taken 
most ttromely for the plaintiff, shows thut,er tends to show 
it. 

Tee train wee aot moving at «2 high apesd, oaa 
¢emnot losk at aivintiff's own eghibdt one, and beileve 
that be oeuld not easily bave wolted im the path along the 
fene? and not been struck by the treim. Sven 2 in 
exercicing his judrment to that effeet, the anginecr ves 
mistaken, he may not reesonnbiy ba congidered se greesly sisbaken 
as to be guaity of rilifal and wavten negligence in assuming 
that feet, 


but even if the issue of willful ond wanton negli- 
genee wee one on whieh the triek court sould not properly 
give a peremptory instruction, £ am further of the opinion 
that the jury's finding that there wae such negligence and 
that it wea the proximate geuce of plaintiff's injury, is 
againet the mnif«et weight of the evidence. In sy opinion, 
the evidenee shows by » very cles? prependerande thet the 
engine €44 pot run into the plaintiff but, «# it we 
passing, he slipped and fell agsinet the engine cyliniéer, 
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~lie 
It would extend this opinion beyond reasonable length te 
amelyze the evidence on thie question, every witness, in « 
position to testify securately on the point, eupperte thia state~ 
mont, {ven the pieintiff himself has stated so repeatedly 
both in writing and orally, « writing admitted to be his, ~ 
etetemonts, none of which he denies, but come ef which he says 
he does not remerber, The plaintiff further said, in seversi 
of these etatemente, that he heal the train aapreaching and 
¥eliced it wae coging on thie track when it was "25 or 
@aY iengthe* away, - “maybe mre," and that if he had not 
slipped, "I would have been all right.* 

Counsel for the plaintiff contend thet it would 
make neo difference on the queetion of defendant's liability, 
even if the gisintiff did slip. Im thie connection eounsel 
gay in their brief, "If, on the discovery of the presence of 
the train by Horgan, just «# it was practiesliy on top of hin, 
he made am effort to get away from the train, or simpiy being 
frightened by the sudden presence of the train, he slipped and 
fell, it could not be claimed that the reckless, wiliful and 
wenton funning of the train past the plaintiff, was not the 
proximate @eauge of the pisintiff's injury." The difficuity 
with that contention ia that it i@ entirely weupcorted by 
any testimony of the pleintiff hieesif, and is whelly 
inconsistent with a number of statements made by the plaintiff 
to others after the seccident happened, some of which he admite 
and others ef which he says he dese uot remember. there is no 


evidence of any kind in the record which, in my opinion, supports 


such a theory. 
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APPEAL FROM 
Ve MUNICIPAL GOURT 


OF GHICAGO, 
FRANK B. BUSZIN, 


Appellant. ) 


Opinion filed Oct. 13, 1926, 
wR. JUSTICE O'CONWOR delivered the opinion of 


the court. 


Plaintifie brought an aetion of forcible detainer 
aguinet the defendant to recover posseasion of certain pre=- 
mises Jocated in Chicago, Gook Gounty, Iliinois. The case 
Was tried before the court without a jury and at the close of 
the plaintiffs’ case, the defendant offered no evidence, there 
was a finding in plaintiffe' favor and the defendant eppeals. 


The record discloses that defendant was in possession 
of the premises in question ond that he and hie wife made and 
delivered a quit cleim deed, conveying the property te plaine 
tiffe. Pyaintiffs also offered evidence tanding te show that 
this conveyance wos made te secure the payment of money borrowed 
by the defendant from plaintiffs, and that afterwards plaintiffs 
advanced other sume of money in accordance with an oral agrere 
ment entered into be tween plaintiffs and the defendant. Pisin- 
tiffa’ position seems to be thet by virtue of this oral agreee 
ment and the payment of money by plaintiffs, the title con- 
veyed by the quit clafia deed became sbsolute in plaintiffs. 


The defencent contends that where a deed ia given, 
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but which in reality is in the nature of a mortgage, before i1¢ 
ean be converted into an absolute conveyance the transaction 
between the parties met be fair and clearly established by 

the evidanoe and a further contention of the defendant is 

that the action will not lie beauuse plaintiff failed to give 
the defendent notice ae required by the 6th paragraph of section 
2 of the act in relation to Forcible Entry and Geteainer, ‘whether 
the evidence offered by plaintiff as to the orsl agreement entere 
ed into between the parties subsequent to the execution of the 
quit claim und thet several sums of money were paid out by plaine 
tiffs under thie sgreenent, wns admissible in an action of 
forcible entry and detainer, we do not decide, Leneki v. 
Bohults, 198 111. App. 294. We think that the secend poirt 

made by the defendant, vig. thet the action will net lie bee 
eause plaintiffa had not been given the notice es required by 
paragraph 6 abowe referred to must be sustained. Gee. 3 of 

Chap. 57, Gahill's Statutes provides that an action of forcible 
entry and detainer will lie. “Sixth © When lands or tenements 
have been conveyed by any grantor in poesession * * * and the 
grentor in possession * * * refuses or neglects t surrender 
possession therrof after demand in writing by the person ene 
titled thereto or his agent." in construing this section it 

has been held thet a written demand is & preerequisite to the 
acintensnee of such an aetion. Benjunin v. Allison, 201 Mil. 34, 
The court there eaid (pe36) * The aotion ef foreible entry 22d 
detainer, or forcible detainer, being special statutory procecde 
ings, summary in their nature ond in derogation of the common law, 
the statute conferring such jurisdiction must be atrictly pure 
sued in the methed of procedure prescribed by it or jurisdiction 
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will fail to attach. Pitagereld v. Quinn, 165 11. 355, 380; 
- Evench v. Willer, 136 111. 611. 


"A demand in writing is on essential prerequiaite 
before bringing an action of forcible detainer by 2 purchaser 
of premises at sale under execution or deeree, or those claime 
ing under him, Dickseon v. Rawson, 85 111, 63; Brackensieck, 
v. VYahie, 46 111. App. 312; Lehmean v. Shittington, 6 Til. App. 
274; Jemings v. Jennings, 94 Ill. App. 26." 


in the cage at bar the evidence discloses, without 
Gispute, that defendant, st the time he executed the quit claims 
deed, was in possession of the premises end, therefere, a 
‘grantor in possession and the case falis clearly within para- 
graph 6 of section 2 of the statute above quoted. And since 
that paragraph specifically requires that before an action of 
foroible detainer will lie, a written demand for possession must 
be made on the defendant, end thie not having been done the judge 
ment is wrong ond must be reversed. Gounsel for pleintiffa cone 
tend that while ordinarily a demend, in writing, must be made 
before an section of forcible detainer will lie, yet this is 

not the law where it eppeare that the defendant in possé¢asion 
repudiates thetitle of plaintiff to the property. In supsort 
of this the case of Tole v. Tole, 149 11. App. $11, and other 
gases are cited. 


In the Jole oase a father had rented certain lands 
to bia con, Hgs son moved on to the land and ocoupied it 
for the period agreed, The son having refused to pay rent, 
the father told him he would heve to sign # written lease or 
wacate the premises, This the son failed to de, but on the 
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contrary, claimed thet the property belonged to him end 

his sister. THe father then brought an action of forcible 
detainer without having previously made any demand on the son 
for possession of the premises ond obtained judgment. On 
appeal to this court, it was contended thet the action would not 
lie, beceuse no dewsnd hed been wade prior to the beginning 

of the suit, cut the court held that notice was unnecessary 

and said (p.315) “As epvellee disputed appellant's title, 
repudiated the tenanoy and ssserted title in himself end sister, 
he was not entitled to any notice before a suit in forcible 
detainer could be brought," end quoted from the case of Doty v. 
Burdick, 93 T11. 473. In the Jols gase it further appears 
that the son had. obteined possession from the father and that 
that case was not based on paragraph 6 of section 2 of the 
Foreible Detainer Act, and further the law under which that 

suit was brought did not provide that demand be made, While 
in the instant case paragraph 6 expressly provides that 2 demand 
in writing be made. Go far as we have been able to find, it 
has never beon held that an action of foreible deteiner which 

is brought under paragraph 6 of seotion 8 will Lie without « 
written demand having been made as the statute requires, The 
Doty guse referred to in the Tole case was not brought under the 
provisions of paragraph 6 of séction 2. 


Plaintiffs having failed to give the netice specifics11y 
required in paragraph 6, the ection will not lie and the judg= 
ment of the Municipal Gourt ef Ghicage ia reversed and the 
cause remanded, 

: REVERSED AND REMANDED, 
TAYLOR, P.J, AWD THOMSON, J, CONCUR, 
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Ve SUPERIOR GOURT, 
OOK COUNTY. 


Mi. FRANCIS LOW GORBIT, 
Appelles. 
Opinion filed Oct. 13, 1926, 


wR. JURTIC“ Of GORHOR delivered the opinion of 
the court. 


Plinintiff brought sult ageinet the defendant 
seeking to recover damages claimed to have been sustained 
by reecon of hie automobile being «truck and dasaged by the 
defendent's automobile which was being negligently driven 


by defendant's chauffeur. At the elese of sil the evidence 
om metion of the defendent the court inetructed the jury to 


find im fewer of the defendant. & verdict was returned 
accordingly, judgment entered and plaintiff appeals. Since 
there must be a re-trial of thie conse, we refrain from dige 
qussing the evidence more thon we deem necessary in ati ting 
the reasons for our deciaion. : Mt 

It appears from the evidence that at about a2 46 
O'clock in the forencon of August 26, 1921, plaintiff was, 
driving his Packard sutouobile in an easterly direction in 
Stockton Brive which is located in Lincoln Park ond the — 
defendant's car was being driven in « westerly direction in 
the same drive. And when the two care were neerly opposite 
Astor street defendant's car was turned south toward Astor 
etreet and collided with plaintiff's oar causing the dam 
age complained of. The evidence further tends to show that 
the chauffeur who was driving defendant's car at the tine 
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" ofthe oollision had been in the employ of the defendant 
fer three or four weeks prior to that tise. Defendant 


livedin Oak Park with her husbend ond it was the cheuffeur's 
duty, emong other things, to drive defendant's buebend from 


his howejin Oak Park to his places of business, which was locate 
at Ho, 116 West Adams strect, Chicego. On the morning of the 
eecident, the chauffeur hed driven plmintiff’s husband from 
his home te his place of business ané shortly theresfter the 
Gellision took place in Stockton Drive, which is about « 

Bleck north of the south end of Linccln Park. efendant end 
her husband both testified that they hed not seen the chauffeur 
after the accident. She further testified that she last saw 
him when he left her home on that sorning of the accident 

to drive her husband to his office. And the defendant's 
hueband testified that he had last seen the chauffeur when 

he left his place of business on the morning in questien, it 
further appears from the testimony of the defendant and her 
husband that the chauffeur perforned the ordinary duties of 

® ghauffeur in ériving and teking care of the sutomobile end 

in addition other duties around defendont's heme in Gak Parke 


Defendant's husband testified that he bought the 
automobile for bie wife, wat thet it wes peid fer by her; 
that the chauffeur wae in her exploy, but "as directed by 
her to teke orders from him end thet he obtained the stete 
license for the automobile on behalf of hia wife, the license 
being in her nase. He further testified that the chauffeur 
had been driving him te his place of business for three or 
four weeks prior to the accident, erriving st his office, 

Ho. 116 fest Adams street sbout 8:30 or 9:00 o'olock in the 
morning and returning for him te take him back to his home 
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in Ook Park about 2:16 to 2:20 in the afternoon; that on the 
dey in question he arrived at ebout the usual tine at his 
place af tueiness an¢ told the chauffeur te take the ear 

%6 Grant Park end return at 11:06 o'clock; with the automobile 
$9 take him home; that he did not direct the chauffeur to co 
to Lincoln Park on the dey in question and that he had ne bute 
iness for the chauffeur te do in the park ond plaintiff? te-ti- 
fied that she had ne errand or rork to be done in Lincoln 
Park on that day and did not direct hia to go there. 


Plaintiff contends that the court will set teke 
judicial notice as to the location of No. 116 West Adans 
street, Chicago, Grant Park and iineoin Park, ond thet sime 
there is no evidence in the record on this subject, it aust 
be presumed that the shauffeur was on his wey from 116 Vest 


Adame atreet to Grant Park with the car, carrying cut defend- 
ent‘'s huebend's inetruetions,. 


it is true that courte of this state ill not 
take judicial notice thet certain streets mentioned in 
the record are located in any particular city. S8ut in the 
case at ber, defendant's husbend said he Lived in Osk Park 
and thet his place of business was at "116 West Adems street, 
in Chicege," and thet he told the chauffeur to take the car 
to Grant Paxk and return for him at a given hour. There is 
no denial of the fact that the cleintiff's ear wae damaged in 
collision with the oar belonging to the defendent, im Lincoln 
Park. This court will teke judicial notice of the reletive 
locations of Grant Sark and Limecim Park in the City of Ghicage 
and of the suburb, Osk Park, where the defendant Lived. 
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We think the qourt was in error in directing the 
jury to find for the defendent. The defendant argues in this 
court that the evidenee is insufficient to shor that the dee 
fendant owned the Gadiliee automebile that was being driven 
by the chauffeur that collided with plaintiff's oar, and that 
the evidenes fails to disclose that the dtiver of the car was 
Gefendant's chauffeur, We think this centention is clearly 
contrary to the evidence, The evidences was sufficient te 
warrant the gubmission of the case te the jury. in fact an 
examination of the record shows that there wes little or no 
contention on the tricl, but that the autonobile belonged 
to the defendsnt and was being driven by her chauffeur. 


Bven if we acoum that there wes no evidence that 
the driver of the Gadillac wae defendent's cheuffeur, the 
presumption is thet the one in charge of the Gadillse car, 

St the time of the @mlligion, was in the employ of the defend 
ant and was engaged in and about the defendant's business. 
Howard, Adam v. Amergon, 236 111. App. 587; Bogal_v. Forschner, 
Illinois Appellate Gourt, First Gistrict, one Ys. 39390, not 
yet reported, Opinion filed, March 10, 1926. In am effort 

te overcome plaintiff's prian facie ones, the defendant intre~ 
duced testimony te the effect thet she had no business ree 
quiring her car to be where it wae at the time it collided 
with the plaintiff's omr, Sut such testimony did not establish 
eonelusively, 2a © matter of lew, that her chsuffeur vas not 
engaged in and sbout her business st the time of the collision. 
In epite of directions given the chauffeur by the defenden t's 
husband, he sey have been returning to the defendant's home 

in Oak Park, and while he may have been taking an indirect 
route, he aight still be said to be engeged in and about the 
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a5e 
defendent’s busines@. It was for the jury to say from all 
the facts ané circumstances in evidence, rhether the chaus- 
four wae or was not engaged in the defendant's business at 
the time in gestion. In the late case ef Shannon v. Bightingale, 
S2l Til. 166, the plaintiff was suing the defendants for 
injuries received in an sutomobile @llision, snd the defendants, 
by way of defense, contended that the person whe was driving 
the truck that ran inte the plaintiff was not their servant. 
In the course of the opinion of the Gupreme Court, in that 
enee, it was pointed out that the plaintiff made ovt « prime 
facie case by his proof. The court then anid: * Contrary 
evidence was introduced by the plaintiffs in error (defendants) 
but that contrary evidence could not be considered on their 
motion to direct a verdict in their favor, If the condition 
of the evidences at the olese of the plaintiff's ease does not 
justify an instruction for a verdict in favor of the defendant, 
no evidence which the defendant may introduce will justify 
euch instruction except uncontradicted evidenos of an sffirme- — 


tive defense.’ Evidence say not be said te be uncontradicted 
where there are ciraimetences before the jury which might 


quetify thes in disbelieving it, or reaching the eonclusion 
that it was not correct or accurate. Such, in our opinion, 
is the situation here. The question of ehether the chouffeur 
whe was driving the Cadiliae car at the tine 4% wllided rith 
the plaintiff's car, wae at that tine engaged in and about 
the defendant's business, wes » question of feet which shoul d 
heave been submitted to the jury. 

fhe judgaent of the Guperior Court of Sook Gounty 
de reversed and the cause remanded for 4 new trial. 

REVERSED AND REMANDED: 


TAYLOR, Fed. AMD THOMSON, J. GONUURe 
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“ APPEAL PROM 
a 
WUNIOTPAL SOuURT 
JOSRFR GOUER ANG & H. MOORK~ OF GHICAG6, 
HOUSE, Co-partne rs eg 
ee as The Chicase tere~ 
tor Gospany, 
JOSEPH GOBER, 
Appelinnt. 


Opinion filed Oct. 13, 1926, 
WR. JUSTICE O° CORNOH delivered the opinion of 
the sourt. 


Pisintif® brought an setion against Josesh Goder, 
bs Me. Mooxehoune ond E, &, Ritter, se-partners, doing business 
ae the Ghicsge Incinerator Oompany. Ritter slone wae served 
with process, he filed an affidevit of serite denying that he 
wag & member ef the defendant partmership. ‘The suit wae dis- 
winesd as to him and elias summons issued and served on the 
sefendant Seder. There ia ne return by the betliff ae to 
the defencant teorehours, although it ie eteted by counsel 
for plaintiff that he waa not served, Goeder filed an affi- 
Gavit of werits, laintiff «fterverde filed on amended 
statezent of claim apainst Seder ani Mcorehouse es compar tnerss 
wherein he set up that he wae enpleyed by the defendants ss % 
eeleemen ond war to be peid = commiceion ef 30 percent on 
sales mede by himself scainct which certein expenses were to 
be charged. The statement of aleaim then set up in detail the 
OOamistions claimed te have been enened by plaintiff aggregatdn: 
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§0785.00 from which there should be deducted $4891.36, leaving 
@ Glaimed balance due plaintiff? of $2993.94. There ene « 
paragraph of the statement of claim besed ona guantum ceruit. 
The stetenent of claim further set up that the defendants 

had rendered to plaintiff a atetement of his sceount which 

wee eet out in detail, shoring = talonce due from defendants 
to plaintiff ef $2699.05, 


Goder in his affidavit of aerite eet up that plain- 
tiff wae euployed by the defendants for » period of five years 
to ast a5 saleaman und wag to receive for his services 30 
percent of the snles wade by himeslf; that if any otatecent 
wae rendered by the defendunts to plaintiff it was prepared 
under & mistpprehension of fuct; that in the preperation of 
thie statenent the defen‘ents were under the erroneous aige 
apprebension thet plaintiff wes to receive goauissicns of 
#0 percent on #11 seles made by the defendants and denied 
thet they owed hiw eny money. Shortly before the trial, the 
defendant Goder, by leeve of court filed a setoff, wherein 
he elaimed that defendants had overpaid pleintiff $2393, 66. 
fhe jury returned « verdict in favor of plaintiff againgt 
édefendante for the sxount ef plaintiff's claim, vis. $2803.64, 
On motion fer « new trial the court required « remittitur 
of $1835.00 and entered judgment for the belence of $2058.64. 


On the trial pleintiff introduced in evidence the 
statement prepared by the defendents showing the state of 
Plaintiff's account with the defeniants and showing & balence 
due from defendants to plaintiff of $9699.05. This wae the 
statenent which wae cet up in full in plaintiff's statenent 
of claim. The defendant contends that it was errengous to 
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admit this dogument for the reason thet the evidenes showed 
tant the statement of seoceant wa prepared by Hoorehouse 
witnest the knowledge of the defendant Goder, after Soder 
hed severed Ris connection with the defendant co-partnership, 
and that vader the lew an admiesion mide by one partner 
aster the dissolution of the oartnership is imadatagible te 
abow gurteership trensections which cocarred prier to the 
Gismoiution, sm sxaninaticn of the record diedloses that 


| At is Gbvicus that thie certention ise on afterthoupht as no 


mention of thin peimt wae unde or even eucgerted on the 
t8ial. Whee the domment wee offered, the éefendent oon 
\fended that it var inadmiesible because it ees prepared 

, on of fact; and that it me disputed 
in the * The defendant having 
taken that pomition on the dried Wil} not be permitted in 
this court to contend, fer the firat time, that the # tates 
ment vas prepared after the portnership wee dissolved. 








The iafentent further eontende that the eourt erred 
im sdaitting evidence over his objection «hich was inconsistent 
ou6 at variance with the aliegntions of slainsiff's etetement 
of claia ead in sesport of this, it ie anid that plaintiff in 
kis stateaent of claim slleged that he wea entitled tocomis- 
eious on anles made by hieself, while he offered evidence tend= 
ing to shew that be woe entitled te commissions on 911 sales 
made by the co-pertrership whether he wee imstrumental in pro- 
Goring the valor or not. When this quertion srose oo the trial, 
pleintiff etated thet he world amend his statecent ef clein to 
eonform with the evidones and the court instructed the jury 
on the theery tet if thay believed from the evidence that 
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plaintiff wae entitled to commissions on 911 sales xade by 
the defendant co-partnership, they showld take into sonsidere 
@tion 11 the asles made, while on the other send, if they were 
of the opinion from the evidence that plaintiff was only ene 
titled te recover for the sales actually aade by him, they 
ehovl dé bese their verdict on thet theory, In other words, the 
instruction wae based on the theory thet the amendment hed 
been wade. fhe instructions epparently were oral ond no 
@bjscion wae made te the instruction nor is any eade on 

that ground in this court. fince the ense was tried and sub= 
mitted to the jury on the theory that the amentaen? had been 
mide, we think the oourt was entiveiy warranted in allowing 
the amendment to be sotusiiy weaia alter verdict, 


4 further point ia made thet the court made improper 
sna prejudicial reserks during the progreas of the trial te the 
effect thet if plaintiff hed shorn certain facta, he would make 
out & priges fscke ease. fe have carefully considered the record 
en thie point and think it ia entirely without merit, The court 
hed in wind the order im which the evidence should be produced, 
whether mn ahief or in rebuttal. 


& further point is sede thet the court orred in refuse 
ing to direet a verdict for the aefencent at tne close of 
plaintiff's case. This peint wag eaived by tas defendent intro- 
@ueing evidence in his own pennif, in this zonmention, counsel 
for defendant points out what he ountenis is a variance between 
the allegations of plaintiff's simtesent of siaim ant the 
evidence, in that the allegations ae to certain itexs and the 
evidenw effereaé in support of them do not agree, The court 
¢liminated a number of itess on the mction for = new trial 
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and required that the total of them be deducted from the 
verdict, which wee accordingly done. Ye think 14 would 
serve no useful purpose to discuss this contention in dee 
tail, tut thet it is sufficient fer us te aay, we feel we 
would not be warranted in disturbing the judgement, 


The defendants further argues that the court erred 
im @xcluding competent evidenoe offered by tim, *hen the 
defendant wae testifying, it wee sought te show by him thet 
there had been & mintake mece in the ctstenent rendered by 
defendants to plaintiff aa te the state cf bis ascccunt. The 
defendant sas acked by his eounnel ia this comection, bow 
£¢ had heppened that the defendanta hed paid $5715.06 chen 
defendant tn bide seteff claimed plaiatiffY wae only entitled 
to 31425.0, Cpjection wae sustained to thia question and 
other sistlar quceticns and the seurt suggeated that the 
éefenianta predmos the cancelled chests by which ¢efendanta 
pats plaintiff, This suggestion eae adopted by counsel fer 
the defendant and later the onecks were produceg and the 
dsfaadant then in nie testimony admitted thet he seuld not 

defendant's 

explain the payments wade. And it slse appeered from/testi- 
mony that he knew nothing «bout the keeping of the books of 
the defendant corporstion, We think th re i# no werit in 


the contention ande,. 


Gefendant further contents that the court erred 
in giving improper instructions on oebal? of plaintiff and 
parvtioujay complaint is mde against two of gach instructions. 
Ts complaint meade to one of thease inetructions is that it 
Left the question to be detarained by the jury whether pinin~ 
*iff was to reoelve comaleaiogs on 411 sales Or oniy on these 
made by himself. I, view of what we have ssid above, we think 
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the court was warranted in giving the instruction. The 
ether instruction told the jury, smong other things, that 

if they found plaintiff wae peid sore than he was entitled 

to receive, then they should aliow the defendunt oredit for 
euch amountif any, ond "If you decide not te aljew the risine 
tiff anything, then you may give a verdict egainst the defend~ 
ant for such suount, if any, ae you my decide he hae been 
paid in exeess of rhat is due hin,* fe think the instruction 
is not well drawn, but we are alse of the opinion, upon « 
revier of the entire record thet the jury were in no way ais<- 
led by the inatruction. Furthermore, ac the instructions 
were apparently oral, any objection to thea shekld heve been 
pointed out at the time, 


The defendnt further contends that the verdict 
is contrary to the manifest weight of the evident and that 
the specie] finding of the jury is contrary to the manifes$ ~~ 
weight of the evidenes. The defenient contends that the evidenes 
ehowe thet the oemntract between the carties wae for a period 
ef five years and since it was not in vriting, it rae void 
under the statute of fraude, The evidence ag to whether the 
contract wes for « period of five yeara, or whether it wae 
agreed between the parties that plaintiff world work for the 
defendants for a period ef five years subject to the condi-~ 
tion that 1¢ might be terminated at any tine, wpen sixty days’ 
notice being given by either party, wee conflicting. Plaine 
tiff's evidence being to the effect that the agreement contain- 
ed o provision that it might be terminated upon sixty days’ 
notices, and the defendant give evidence to the contrary. The 


eredibility of the witnesses was for the jury. 4nd upon 6 
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eareful consideration of #11 the evidence in the record, 

we are olearly of the opinion that we would not be warranted 
in disturbing the verdict or the special finding on the 
ground thet either was egninet the manifest weight of the 
evidence, 


The judgment of the Municipal Gourt of Onics ge 
is affiraed, 


APP IRYE Be 


TAYLOR, Pode snd THOMQOR, Ged. CONCUR, 
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APPEAL FROM 
Ys MUNICIPAL COURT 
OF GHICAGO, 


JOHN B. KAUSAL GOAL COMPANY, 
Appellant, 


Opinion filed Oct. b5, 1926, 


WR, JUPTICE O* OONWOR delivered the opinion of 
the court. 


Pleintiff brought suit ageinet the defendant to 
recover the purchase price of five carloads of coal which it 
hed s0ld end delivered to the defendant, The issues were 
madtup by plaintiffs’ statement of claim and the affidavit 
of merits and when the case was reached for trial « jury 
was impanelled, and the court held that it was incumbent on 
the defendant under the pleadings to proceed with its evidence. 
This the defendant refused to do, and the court,on motion, 
instructed the jury to. find in favor of the plaintiff for 
the amount of ite claim, A verdict was accordingly returned, 
judgment entered on the verdict and the defendant appesla. 


It seema to be agreed in the briefe that plaintiff 
in ite statement of claim aljeged that it sold to the defend- 
ant five oxzrloade of Pennsylvania Smokeless coal et certain 
named prices; that the coal was delivered by the plaintiff 
and received by the defendant, and that defendant had not 
paid for it. The defendant in ite affidavit of merits admits 
that it received the five carloads of coal, but avers that 
the ooal ordered by it was to have been of 2 pure grade and 
quality and free from foreign substance end further averse that 
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the coal received wes impure and contained foreign subs tence 
guoh ae slate, reck, bone, stones and shale, 


Pyseintif® sileged that it ecld and delivered to 
the defendant five onrlonds of Fennsylvania Smokeless ooel 
at certein prices and the affidevit of serite admits that 
defendant received the five carloads of coal, and it 49 not 
denied thet the coul was Pemnaylvebia ool. It is an ele 
wentery ruling of pleading that im on action et law that 
em sllegation made by the plaintiff and admitted or not 
denied by the defendant ie edwitted te be true and needs 
no proof, Hopkins v. Medley, @7 111. 402, Under the 
pleadings, therefore, i¢ steod admitted of record thet 
plaintifg had sold end delivered to the defendant five core 
loads of Yonnaylvania Smokeless oval at « certain deal ganged 
price. it ie slse 6 rule of law thet where & defendant ace 
eepts goods and refuses to pay for them beeeuse he claine 
that the goods are net of the quality oslled for by the 
oontract, the burden is woon him to prove such lack of 
quality, Jorrig v. “ibeum, 159 [11. 627; Burt v. Gorden Gi ty 
Sand So., 357 111. 473; penmaneele fe 
S29 111. App. 610; Bente Bose-VYeliejc Tan Ge 
& Sos, 288 111, App. G83, 









in the Zorvie opae vleintiff sued to recever the 
purchase price of eattle which he hed sold end delivered 
to the defendant. The court there held thet it wae inounbent 
upon the plaintiff te prove that it had delivered exttle of 
the identies] character onlled for by the contract and said 
(p.641) ‘then if appeliant (d4efendsnt) eet up in bis pleas 
that the cows wore sot dry or the steers were net good merchan- 
table steers, he would aseune the burden of proving his pleas," 
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In the Boyt cose, it eae held in an sction brought to re- 
cover the balance Gus for cement delivered te the defend= 
ant umier 2 contract warrenting cement te be of = certain 
Quality, that if the defendant claimed thet the cenent was 
not of the quzlity celled fer by the contract, the burden 
wes upon him te prove such fact. And in the Goodlatte case, 
plaintiff brought suit to recover the purchase price for 
gertein merchendise sold and delivered te the defendant, 
The defense wae that the werechondise wes not of the quality 
purchaced. Ye thera seid, (p.G12) "Im thie state of the 
Pleadings it is obviows that the burden of proving the 
goods were ©ot up te the sample wee upon the defendant.* 
The sane rule was followed by this court in Bente Hosa- 
Ualleio Tan Yo. onse. 


Since it stood admitted by the cleadings that 
the defendant had received from the claintiff five carloads 
of Pennsylvania Smokeless coal and sinee the defende set up 
wae that the coal was valueless by reason ef the faet thet 
it contained foreign substances, the burden of preof was 
upon the defendent to sustein ite defense, and it heving 
failed to produce any evidence, there was nothing for the 
eourt to do but to direct « verdict for the plaintiff as 

The judgzent of the Hunicival Court of Ghicage 
is affirmed, 

AFFIRMED. 
THOMSON, 43. AND TAYLOR, P,.J. CONCUR, 
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Opinion filed Oct. 13, 1926. 


UR, JUSTICE © OCOWKOR delivered the opinion of 
the court, | 


Plaintiff, the payee of a promissory note dated 
July 1, 1919, due four months after date for $450.00 with 
interest 2t 6 per cent, brought suit ageinst the defendant, 
the maker of the note,to recover its face valve with interest, 
The defendant admitted the exeoution of the note, but filed a 
setoff based on another promissory note dated March 19, 1914, 
for $1600.00, meade by plaintiff and his wife, payable to 
their order and by them endorsed and delivered to the defende 
ant, The note wes dus on or before five years after date, 
There were five interest coupons for $96.00 each, The jury 
rendered a verdict in favor of plaintiff on hie statement of 
claim for $609.86 and against the defendant on his setoff, 
Judgnent was rendered on the verdict an¢d the defencent sppeals. 


The record discloses that plaintiff omned & tro 
flat building in Chicsge and the defendent a farm in Wisconsin, 
and on or about Maroh 9, 1914, defendant who was an architect 
and builder end eleo engaged in the real estate business, 
traded the farm to plaintiff for the fiat building, ‘the 
Duilding was valued et $3400,00 and the farm at $16,000.00 
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and a8 a part of the consideration, plaintiff and hia wife 
executed two mortgages, securing tro principal notes, one 
for $5,000.00 and one for $1600.00, the latter being the 
basie of defendant's setoff, Shortly after the deal was 
made, the defendant andhia wife moved to the farm in 
Wisconsin and stayed there about nine or ten monthe and 
apparently made a feilure of farming and returned to Ghicage. 
Piaintiffg testified thet when he returned to Chicago, which 
was sbout ten months efter he had moved to the Wisconsin 
farm, he saw the defends nt and advised him of the fact that 
plaintiff had made a feilure of his farm edventure and 

that defendant then stated thet he had a piece of property 
in Ohiesge which he would se11 to the plaintiff so thet 
Plaintiff might retrieve some of the loss he had sustained; 
that plaintiff looked at the property, but did not«want it 
&t the price asked; that about that time defendant stated 
to plaintiff thet 4f plaintiff and his wife would give 

the defendent a deed for the Wisconsin farm, he would cancel 
plaintiff's liability on the mortgage notes which wae agreed 
to by pleintiff and his wife; that purcusnt te & request 
from the defendent, plaintiff, hia wife and the defendant 
met at the Woodlawn Trust 4 Savings Bank, Ghicsgo, snd there 
plaintiff executed a deed and gave it to the defendant; 

that he did not read the deed, but acknowledged it before a 
notary public at the bank and wae advised that this relieved 
plaintiff from all Liability on the notes and thet at no time 
“dia the defendant ever deeand any payment of either the 
principal or the interest on the notes; that ebout five 
yeare afterwards, in 1918, plaintiff advised the defendant 
that he hed en automobile for sale and the defendant stated 
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he would buy the automobile if defendant's family liked the 
machine; thet the machine was exanined and it was agreed 
thet plaintiff would sell it to the defendant for $450,060. 
The defendant thereupon took the machine, but did not pay 
for it. A day or m later, July 1, 1919, defendant mailed 
plaintiff his note for $450.00, payable four monthe after 
date, which is the note in suit; that after this note became 
due, plaintiff from time te time made demands. for payment, 
but without success; that the defendant made exouses that 
his business was poor; that he had no money and that there 
was a strike on; thet he expected his business to pick-up 
so that he would be able to pay the note; that later on 
plaintiff? endeavored a number of tiwes to see defendant 
about the paysent of the note, but without success and fine 
ally brought suit. At the time of the trial, plaintiff 
lived in © small village, named Elwena, which had a popula- 
tion of about one hundred inhebitants where he was in the 


grocery business, 


The defendant testified that he never received a 
deed from the plaintiff and his wife for the Wisconsin fars,; 
that he never told plaintiff that if plaintiff would give 
him « deed he would cancel the mortgage notes; thet he did 
not meet plaintiff end his wife at the Yoodlawn Trust end 


Savings Bank; that he hed given the $5,000.00 note as collateral 


to the bank and that later the bank forclosed the mortgage; 
that he hed reteined the $1600.00 note and had demanded paye 
ment of it a number of times from the plaintif?. 


We are compelled under the law to reverse the 
judgment on account of erroneous instructions given by the 
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court at the request of plaintiff's counsel. 


The record discloses thet at the close of the 
evidence there was a discussion between the court ond counsel, 
out of the hearing of the jury, in the presence of the court 
reporter and that counsel for the defendant objected to 
instructions tendered te the court by the plaintiff; and 
that the objections were overruled, Thereupon the court 
told the jury that he would give them what was known as 
orel instructions and requested counsel to aake objections 
Af they hed ony at the conclusion, Then follows what appears 
to be written instructions and atythe close of these inetruge 
tions, defendant's counsel objected to certain ones designate 
ing them by number, A number of them told the jury in effect 
that the execution of a promissory note by one party to 
another is evidence in lew that 211 prior past due accounts 
owing from the payee to the maker were settled, without 
there being eccepted, The phrase "without there being 
accepted® ia unintelligible end inapt in every way to the 
facts in the case at bar. The law em announsed was clearly 
wrong. ‘there is no presumption in the law that if one party 
gives enother hie note that all prier accounts between them 
have been edjusted. Grabtree v. Rowland, 35 111. 421; Wheelock 
v. Berkeley, 138 1)1. 153; Ankeny v. Pierce, Breese (1 I11) 3389. 


The evidence in the record which shors without 
dispute that the defendant ma de his note end delivered it to 
plaintiff in July, 1919, which was five years after plainti?? 
had made his note for $1600.00 ani delivered it to the defende 
ant, taken in connection with the other facts in the record, 
would werrant counsel for plaintiff in arguing to the jury 
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that the $1600,00 note had been cancelled and that plaintiff 
had exeouted the deed as he testified, tut it would not 
warrant the giving of the instructions complained of, 


The judgment of the Municipal Gourt of Chicago is 
reversed and the osuse remended, 


REVERSED ABD REWARDED, 


TAYLOR, P. J. AND THOMSON, J, CONGUR, 
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JACOB FRANKS, 
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Opinion filed Oct. 13, 1926. 


MK, JUSTICE O'CONNOR delivered the opinion of 
the court, 


Plaintiff browght suit ageinat the defendant to 
recover $1,000.00 claimed to be due it for installing hot — 
water heaters in # building belonging to the defendant. There 
was a trial before the court without a jury end s finding 
and judgment in favor of the defendant and plaintiff appeals. 


} The record discloses that defendant was the owner 
of a large apertment building, located at the corner of Hyde 
Park Boulevard and Ingleside Avenue, Ghicego, which was occupied 
by a number of tenants to whom defenient furnished hot water 
by mans of « water heater which wee separate and distinet from 
the boiler plant which the defenieant used to heet the building, 
Piaintiff proposed to the defendant that it be permitted to 
install hot water heeters which would be connected with the 
boiler used in heating the building and on September 11,19%%, 
the parties entered into a written agreement, whereby plaintiff 
was to furnish and install hot water heaters at a price of 
$1,000.00, The contract contained the following provisions: 
*Guarantee: That the heater installed will be of proper aize 
to heat the water for use in the above prentece, and a geving 
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- Of not less then #250 each year, and Jacob Franks to be the 
s0le judge whether this amount is saved," 


‘Work to be started: Ag soon as possible, and if the 
purchaser, Jacob Franks, concludes that a saving of not less 
than $250. oan be made in a year, then on the let day of May, 
19283, he will pay $1,000 for the equipment. If this saving 
is not made, the Ferguson é lange Fdy. Co. is to remove the 
equipment and leave the boilers in the same condition that they 
are at the present time." Pursuant to the terms of the contract 
plaintiff proceeded to inetall the heaters and the work was come 
pleted on October 19, 1923, In doing the work it was necessary 
to out holes in the boiler which supplied the heat to the 
defendant's building and to insert pipes into these holes and 
then seal the holes up. 


The evi denos shows that shortly after the work 
wae completed the tenants made complaint that they were not 
receiving uufficient hot water and thereupon the defendant 
was required to resume the use of the old water heater. 
Later from time to time the plaintiff made an endeavor to 
have the new heaters work properly and it claims thet it wes 
successful in this respect. On December 7, 1923, defendant 
wrote plaintiff « letter wherein he etated thet "The contract 
mentioned, that if # saving of not les: than §250. oan be made 
in a year you are te remove the equipment, tut, inasmuch, as it is 
hardly necessary to wait until May lst, as I] am convinced now 
that there ig no saving." The letter further stated that dee 
fendent had been advised by the janitor that the tenants were 
complainang of not having sufficient hot water and continuing 
the letter said “wy water bills have increased considerably 
since this instsllation was mde, and will, therefore, avore- 
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ciate your removing this equipment as soon as possible,* 
Pleintiff did not reply to this letter and under dete of 
December 19, 1922, defeniant again wrote plaintiff, state 

ing that he had been compelled to operate the old hot water 
heater and requested plaintiff to remove ite equipment, and 
alse calling attention to the fact that pleintiff had paid 

ne attention te defendent's Letter of December 7th, Agein 

on February 17, 1923, defendant wrote plaintiff referring to 
the two letters above aentioned, stating in effect that the 
heaters were not in accordance with the agreement and thet 

the janitor at the building had told the defendant, plaintiff 
had recently been at the plant endeavoring to make the heater 
work and toe letter then eaid "How if this equipsent is not 
removed, I will have it taken out when the weather gets milder 
end send you a bill for the expense.” On February 28, 1923, 
Plaintiff wrote a letter to the defendant ia which it stated 
that *e have never neglected thie installation. Gyr engineers 
have been on the job continuously end heve been trying to ive 
cate the trouble in thie building.* In this letter plaintiff 
stated that the trouble was with the plumbing and not with the 
heaters, and advised that plaintif’'s engineers were still 
working on the proposition and that plaintiff believed that 
before the time expires for the tris] period, it would be able 
to show a saving in accordance wit: the guarentee made in the 
contract. This letter further stated that plaintiff bel ieved 
the defendant wes not giving it a feir shor by asking it to 
remove the apparatus before Kay lst, when the trie] period 
would expire, Defendant replied to thia letter on March 3rd, 


egihl complaining about the heaters and saying that "1 cannot 
eee my way clear to accept thie apparatus." here appears to 
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to have been no reply made to thie letter, but plaintiff 

did not remove the equipment, nor offer to do so, There 

was other evidence tending to show that the heaters could 

be removed and the holes made in the boiler in connection 
with the installation of the heaters, be filled up or welded, 
although there wes some evidence tending to shor that a new 
boiler head would have te be precured. 


Plaintiff's witnesses gave evidence tending to show 
thet the oost of remeving the heaters end welding up the holes 
in the boilers would be from $160,000 to $300,060, while a 
witness for the defenient gave testimony to the effect thet it 
would gost $2800.00 to remove the heater and restore the boiler 
te its original condition, The evid nee further shows that 
if the heaters were removed, they wovld have no value except 
as junk, There ves further evidence to the effect that defend= 
ant afterwards formed a corporation in which he end hie family 
owned nearly #11 of the wtock and that he tranaferred the build- 
ing to thecorporation and that afterwardg the corporation sold 
and transferred the property to Heyer Abrams. 


There is no contention made by pleintiff that the 
heaters were in accordance with the written agreement entered 
into between it end ‘the defenjant. Sut the plaintiff contends 
(1) that since the evidence discloses thet the defendant used the 
heaters after he had rejected them, this nullified hie ree 
jection and amounted to s waiver of bis right te return the 
Weatere and an election to eccept them and pay the purchase 
price and (2) that the defendant in selling the building, sold the 
heaters end by this act of ownership, which ocourred after the 
defendant had rejected the heaters, constituted an acceptance 
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of the heaters and an obligstion on defendant's part to pey 
the purchase price. Sumerous authorities are cited which 
counsel for plaintiff contend support these twe contentions, 
We think it is obvious that neither of them oan be sustained, 
It is olear from the evidence that the heaters were attached to 
end made a port of the boiler and that defendant could not 
operate the boiler without involving the heaters, unless they 
were renoved, He was not required te remove the heaters amd 
return them to plaintiff because it was the duty of the plain- 
tiff wnder the expres« terms of the contract te renove then 

in onse they were rejected by the defentant. This it failed 
to do, although defendant hed rejected them and repeatedly 
requested plaintiff to take them out. It is so obvious that 
Plaintiff's contention is without merit that it eo ld be a work 
of supererogstion to refer to the authorities cited, none of 
which are in any way ap Llicable to the facts in the instant 
cese, We think it is clear that the defeniant did not exercise 
any act of ownership over the heaters when he transferred the 
building. He was under no obligation te remove them but, as 
stated, this obligation was upon the ple intiff, Under any 
view of the lar and the evidence, we think it elear that no 
judgment oould stand except one for the defend-nt. 


The judgment of the Municipal Sourt of Chicege 


is affirmed, 
_ SFFIRWED. 


TAYLOR, Pode AND THOMSOK, J. CONOUR. 
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H. GC, DEAN, trading as H, ©, Dean & Go., 


Plaintiff in trror, 
ERAOR TO 


% MUNICIPAL COURT 


OF GHTCAGO, 
TILLIE ROSEN, 


Defendant in Error, 


Opinion filed Oct. 13, 1926. 


WR, JUBTICON O'CONNOR delivered the opinion of 
the court. 


Plaintif? brovght suit against Tillie Rosen and 
Charles Rosen, her husband, to recover $500.00 claimed to 
be due him es real estate broker's commission for the sale 
of defeniant's propertyy On motion of plaintiff, the suit 


wae dismissed as to Charles Rosen, the case then vent to 
trial without a jury and there was a finding end judgment 
in defeniant's favor. — 


The record discloses that Tillie Roeen and charles 
Rosen owned @ piece of improved real estate in Chicago as 
joint tenants which they listed with plaintiff for sale. 
Afterwards plaintiff procured two men who entered into a 
written agreement to purchase the property on the terap sube 
mitted by the defendent, The contract is dated November 17, 
19284 and the purchase price was $30,000.00, 71,900.00 of 
which was paid down as earnest momey at the time the purchasers 
signed the contract. The evidence shows that, although the 
contract was dated November 17, 1924, it was not signed by 
the purchasers until four or five days later, andithat four | 
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er five daye after the purchaser signed the contract, plsain- 
tiff through his representative submitted it to the defende | 
ant and her husband for their signatures. The evidence fure 
ther shows that Tillie Rosen signed her name and that of her 
husband to the contract, and it further eppears that plaine 
tiff's representative, Paul Brant, witnessed Gherles Rosen's 
mark to the contract. The evidenceiis in dispute as to whether 
Charles Rosen made his mark on the contract as it appeare on 
its face. Whether he was unable to read does not appear. 

Mra, Kosen signed this contract on the 26th of lovember, 19324, 
and on the next dey pursuant to a telephone conversation from 
her to plaintiff's representative, the representative took the 
contract back to lire, Rosen's home, ae she said she wanted 


to look at it to see about the broker’s commission referred 
to in the contract. The representative took the contract 


with him and exhibited it to Hrs. Rosen and her fifteen year 
old eon and the latter proceeded to tear it up. The pieces 

of the contract were taken by plaintiff's representative, 
pasted together and he returned to plaintiff's place of 
business, cenlled up plaintiff's lewyer and advised him as 

© what hed taken place and the lawyer advised that the contract 
be recorded, which was done on the ist of becember following. 

On the Sth of December, the lawyer o2lied on lirs. Nosen and 

he testified thet she absolutely refueed to go through with 

the desl. Afterwards the plaintiff returned $1,000.00 earnest 
money to the purchasers, Before this was done, however, ree 
peated dewands were made upon her for the abstract so that the |. 
title could be exemined. re, Hosen denied that any such 
demand had been made upon heF and denied that she refused te 
carry out the transaction, but was anxious end willing to do so, 
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But that on account of her illness she sdvised plaintiff's 
representative that he would have to wait until she regained 
her strength end then she would go through with the deal, 

She further testified that she told the plaintiff not to 
return the $1,000.00 deposited because she desired to cone 
summate the transaction. It is the contention of the defend= 
ant that the reason the desl fell through was on secount of 
plaintiff returning the $1,000.00 to the purchaser and that he 
Lost hia commission by virtue of the fact that he consented 
to the cancellation of the contract by plaintiff. %e have 
considered carefully all of the evidence in the record and 
are clearly of the epinion that the reason the deal was not 
congumuated, wasoccasioned by the fact that the defendant 
refused to dopso. This appears not only from the witnesses 
who teatified on behalf of the plaintiff, but it also appears 
from defendant's own testimony and that of her son. Although 
@he teetified that she told plaintiff and his representative 
not to return the $1,000.00 and thet she desired to consume te 
the deal, yet she also testifies on direct examination thet 
on the morning after the contract was signed by herself, thet 
she gaid te plaintiff's representative; "I just signed the con- 
tract and Mr. Rosen said he was not going te go through with 
the deal, I said he should wait wntil I got Mr. Rosen to go 
through with the deal;* that the representative replied thet 
the deal would have to go through and that he would record 
the contract and tie up the property te which she replied, 
“My. Brant, you know the condition Wr. Rosem is in, i am £0 
sick, why do you make me ali the trouble." The testimony of 
the defendant further shows thet plaintiff's representative 
was at her home endeavoring to secure her signature and that 


oe 


e'ttieniale bestvbs ode ssentft ted te savosea ao feds tud 
bérteghr ste Bit thaw oF evatl Divow od Stadt Oviearascerqnt 
fen ede sty gyvowd? oy 6 fuew Sade nod? Bee Mognente tod 

ef you Yiselely ot blot exe Sede bettireet todtevy ent 

“etton 6t Setineb ore oewesed bet taoweh 00,000, 1% why tembeet 
<bavtad edt te solftmetns otf af af mofdemeter? adi et eebe 
ed fatt baw tesedores oft of 00,000.88 of? prteret Trtvintaly: 
botarsnd of radt test ont Yo wrttlY Wh mOtue tino ete sai 
erat OF W8titaletg W sertens edt Yo mdttattocmep edie? 
bas Boost eh mt omrebivw oct Yo fle Uliytece Berovsaden 
(fen ate feeh Git concert ade tart motmbqn one to -qgltnafo exe 
dnabastab og godt toxt od? qo sano lecopcsow yboteemmance 
seentatiw edt mort YIne ton Stesgits alt? JOmijeb ot hone ter 
exotics cule th tu .Ytttaiaty edf 20 YUated ao Dottitesd die 
dyvodt ti mow tod Yo daild tee yronttesd nod a" fideo “hee 
Ovitatasaereet att bas Trimbete bor ede teat pebtatase oie 
etastiemoo 02 batiseb odé fat var 00.000, 10 ole ‘akiten Ob the 
tadt acttentenxe toorth no bottitees outa ote toy \tabh’ Bis 
dadd ,Llosted W dammlia aux toandmon od toe he gikmvn bad ho 
100 edt bemgic towk I* ievbdernopstqer ethblabiite Le bine ort: 
“hake tquowtd ty 02 gaids don haw’ bit nite haben SUE Ba’ bedie | 

0 OF aoebh wut toy I ‘siihey daw biabde’ wi'babia °L.cakh Oke 
tat betight Ovitetangorqes sit Ped? *;teab wise tw Biisokete 
breoet bivow od fast bac duotet oy 89 ovat’ Diwow Haan bite 
sboLiqnt ofa dotdw of Yeneqore ont aw ob? bina Soeteabo bay 
os we i gal ah meron vai Roleibaoce oft wom lati motel ee 
Ye worttest od? ‘.elduoxt wit become yi : 
wrivasneneqer iy amp Lah pi , : 
















eed 


of her husband to the contract and in response to questions 

put to her by the court as to why she signed the contract, 

she replied that Wr, Hosen was sick and that she told ur. 

Brant (plaintiff's representative) “please ir. Brant, leave 

me slone’, I just have to do it; that Mr. Rosen got 'wild'", 
and that she had been i11 herself, but that plaintiff's agent 
kept running from one room to another after them in the ha se ‘ 
until she wrote her name and that of her husband, Her testimony 
is further thet plaintiff's saleanan wae at her home endeavur- 
ing to secure her signature, from eight o'clock in the evening 
until eleven o'clock at night. Be think the evidence shows 
that the purchasers were willing to carry out the deal but 

that the defendant and her husband refused to do #0, ami the 
finding of the court to the contrary is against the manifest 
weight of the evidence, if not contrary to substantially 211 

the evidence. The judgment muet be reversed for this reason, 
Since there must be a re-trial of the case, although the 

point is not made, we think we ought to say that the plaintiff 
eannot recover on the statement of claix which is based upon 
the contract for the sale of the property signed by the parties, 
By the terms of that document neither the defendant nor her 
husband promised to pay any broker's comumissicn to the plaine 
tiff, If plaintiff wae to receive from the defenients a comnissinn 
of $500.00, it must be shown by some other agreement. The con- 
tract merely recites that the purchaser is to pay $1,000.00 
earnest money and that the contract and the earnest money are 

te be held by plaintiff for the autual benefit of the parties 

to the contract, . It further provides that if the purchaser 
of the property should fail to carry out the contract, the 
$1,000.00 earnest money might be retained by the vendors at 
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their option as liquidated damages; that in case the earnest 
money wee so retained, the broker should apply the money 
"first, to the payment of any expenses incurred for the 
vendor or by his agent in eaid matter and second, to the 
payment to vendor's brokers of a commission of $500.00 * * * 
on the selling price herein mentioned, for his services 

in procuring this contract, rendering the overplus to the 
vendor." From thie it is obvious that the seller did not 
in the written contract agree to pay plaintiff anything. 

If there was an agreement between plaintiff and the de- 
fendant that he was to receive $500.00 or any other sum for 
his commission, it suet be shown thet there was some contract 
between them, The contract upon which pleintiff bases his 
aotion is between the defendant and the purchaser; pleintiff 
is not ® party to it end there is no promise by the seller 
te pay him anything, 


For the reason that the finding of the court is 
against the manifest weight of the evidenes, the judgnent is 
reversed and the cause remanded, 


REVERSED AND RENANDED, 


TAYLOR, P.J. AND THOMSON, J. cONCUR, 
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: Appellee, 2431 ° A e VU 0 6 
” MUNICIPAL COURY 


LEVY SNITH AND EUGENE F. MANNS, 


Appellants. 


Opinion filed Oot. 13, 1926, 


MR. JUETIGH O'CORHOR delivered the opinion 
of the court. 


Pisintiff? brought en acticn of forcible dotainer 
against the defendemts te recover possession of certain 
premisesiin Chie:go, Judgment was entered in favor of 
plaintiff on the Srd of December, 1925, Afterwards, on 
motion of the defendants, the judgvent was setanide and 
vacated and further evidence introduced and the court 
agein found in fevor of the plaintiff an¢ sminet the 
defendants and entered judgment for possession and the 
defendants appeel, 


fhe record is somvehat confused, but from « aire- 
ful consideration of it, we think it appeare from the evi-~- 
denee that on the 15th day of Septesiber, 1925, the defend- 
ant Manns, entered into = written lease for the premises 
in question with the owner thereof, the thean Steel Yindow 
Go., hereby the prewises were dewised from the 15th ef 
September, 1825 until April 30, 1929; thet Kanne went inte 
possession of the premises and associated the defencent 
Levy @mith with him; that thereupon the defendents spent 
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several hundred doliers in repairing the building so thet 
it could be used for hotel purposes and they proceeded’ to 
conduct * hotel in the premises; thet Yanne upon the exe 
eution of the lease, “eptember 16th, paid the lendlord 
$600.00 as rent called for by the lense; that he borrowed 
thie $660.00 from pleintiff; that four days after the exe- 
qution of the lease, namely, on September 19, 1935, Yanns 
executed a written sesignnent of the lease to pleintiff 
and this easignment was consented to by the lendlord on 
the ename d.te; that efterwards tonne poid Harrie $156.06 
om account of the $600,600; that on Gotober 9, 1925, iianns 
paid toe the Iandlord the November rent of $250,060 ond on 
Seceuber lst he aleo paid $360,006 for the December rent of 
the premises to the landlord. On October 29, 1925, plain- 
tif? instituted the instant omse ageinst the defendanta. 
Aftermrda and while the suit was pending, the defendants 
filed a bill in the Buperior Gourtoof Geck county against 
the plaintiff Harrie and the Lendlerd, seeking to enjoin 
Harrie from prosecuting the auit in the Municipel Court 
and preying that « decree be entered holding that the 
assignment of the lease by Manne to Harris was to secure 
Harris on account of the $600.00 lean he had made to Wanna. 
The will was introduced in evidene by pleintiff on the 
trial of the instant oase, fhe introduction of the veri- 
fied bill by plaintiff was without any limitation and eube 
atentially all of the foregoing facts are set up in the bill. 


The defentante contend that the judgment is wrong 
and should be reversed because plaintiff mode no denand for 
possession of the premises before bringing the forcible de<- 
tainer quit ond it is contended that such notice is requires, 
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by the provisions of secs. 6 and 8 of Chap. 80 of the Revised 
Statutes of jilincis. in reply to thie contention plaintiff 
states that no notice is required because it sppears that the 
defendants wrongfully went into poseecsion of the premises 

and that in such ease no demand is necessary. #e think neither 
‘ef the contentions can be sustained, The defendants’ contention 
ie wrong because the statute referred te applies to the 
relation of landlord and tenant *hich felation did not exist 
between these parties. The plaintiff's contention is wrong 
because the evidence shows that Menns went into possession 

of the premises under the written lease which be had « right 

te do. But plaintiff contends thet the judgment is right 

and should be affirmed because, ac bis counse] states, *The 
admissions of defencents in the bill in chancery filed by 

them to enjoin the forcible detainer action were admicsible, 

and are complete evidence of their wrongful possession.® We 
think @unsel's conclusion is erroneous, The bill sets up 
facts tending to show that the assignment of the lease wee meade 
to plaintiff ae security for the $606.00 lean, which he had wade 
te the defendant, Menne and that they could not meke such defense | 
in the forcibie detainer action, but must resort to = court 

of equity. But plaintiff did not rest when he introduced 

the lease showing it had been assigned to him, but put in ali 
of the defenses that were contended for by the defendants in 
their bill. And pleintiff by his proof having shown that the 
assignment of the lessee was in fact made as security for the 
$600.00 indebtedness," he ie estopped from now contending that 
he io entitled te possession of the premises by virtue of the 





benteet edt Yo 09 seed Yo @ hae O vate RS atotntren wae 

Wihstelg xoltseteeo wild oF Ylqor ah setomhAlT Io eotokats 

ag Gade atesege of cacased Betingor of agiten om 1adf eotate 

dobinete eat to asivsgsaoy offal daey yLLatynoe: wihvebne toh 

‘cediicn duge? of .ysekeeoen 42 Somes Oa deoe sowe of Fede baw 

edt 62 webioge of Dorteter ote tote od? osrnned gaorw at 

gotew ci noltmeaneo afttivataly es? sastorng geod stewed 

tipit & Rot of dette oeaes corrite oY tohaw weakmorg et? Bo 

Pit af tremghot off tact abwotmos Titately pet Jeb ot 

S02* ,esd ate feenteo eit be ,oewaond beara t te od Skworte Bua 

w bare? yeounads ah Ifid ede wd wtandaered WO anoles bebe 

~Whilesiets sven sobtge eerteted efilorolt ef? alotae oF mast 

qe ptee [fs eff .acowawrne of aelowinwas a Sanmuce aabde 

shan poe ounel of To tuonmpdend ot tad? wode OF gurtbaet ptoat 

hee bed od toide pine O).0008 ode tet Winswew an Whine ly or 

pau Yon doen elo dor Aloe yet Ged ben etal Vo aeheoton edecer 

duo ° of Poser teen god molten wom kateb ald towed ede AE 

j beenbertn!) at nedw test tou bi Thenialg dot phhope te 

fie Wt tue tod gett of Onayionn mond dad 8 jateddo Senet ome 

al earhawhod wit qi to! betantace now ¢adt aouneteb edt te 
‘eat tod? meete ontend Yoteq ott yr Plemtery nad . chee etege 

94.3% Weeemae an, ne gee pa jee depo a 





assignaent of the lease. 


The judgment of the unicipal deurt of Chicage 
is reversed omd the onuse remanded, 


REVERSED ABD REVANDED. 


TAYLOR, Pod. AWD THOMBON, J. CONOUR, 
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Sarees, © GOR» 9431.4. 607 
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APYRAL FROM 
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COCK QOUNTY, 
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JUDOON FREIGHT FORWARDING 
COMPANY, a corporation, 


Appellant, 
Opinion filed Oct. 13, 1926. 


Wh. JUSTICE THOMGON delivered the opinion of 
the court, 


The Yorthwestern Expanded etal Company, filed 


ite bill praying for discovery and on sccounting by the 
defen‘ant, Judson Freight Forwarding Company. Complainant 


was a manufecturer of metal Lath products which it exported 
in large quantities to customers located abroad. Im son- 
nection with that business, compleinant alleged in ite 

bill of complaint, it became necessary to employ the ser 
vices of a forwarding company to arrange and supervise its 
freight shipments. The defendant was engaged in that buai- 
ness ond complainantelleszed thet in January, 1915, it entered 
into a written agreement with the defendmt, whereby it 
employed the latter as agent for the handling and supervising 
of all ite export shipments, by the terms of which defendant 
undertook, on complainant's behalf, to arrange for freight 
space on the vessels of steamship lines at the lowest possible 
rates, to seoure insurance of such shipments; to arrange tere 
minal and storage facilities for the shipments, and perform 
all services required in forwarding the shipmente from the 
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ports of export, and that the compensation agreed upon for 
this service during the year 1915 was €2.00 per car om all 
carload shipments and $1.25 on less then carload shipments, 
Complainant also alleged thet by said contract it wae agreed 
that complainant would reimburse defendant for all moneys 
expended by defendant for complainant's, account, A nuaber 
of complainant's shipments te foreign customers were handled 
by defendant under this contract during 1915. Defendant cone 
tinued to act as forwarding agent for the comflainant in the 
following years and down to February, 1919, end complainant 
alleged in ite bill that many of ite shipments were handled 
by defendant during that period and that defendant became 
entitled to collect from complainant for ite serviees thus 
rend¢ red as forwarding agent, a reasonable hendling charge, 
which complainant alleged te be not in emeoese of $2.00 per 
ton for exch shipment, This, it will be noted was on a differe 
ent basis from the compensation agreed upon for 1915 in the 
written agreement, entered into by the parties in January 

of that year. Complainant further alleged that after Pebru- 
ary 1915, by express agreement, the compensation wee fixed 
at 95.00 per ton for a certain period aad $2.00 per ton for 
another pertied, 


Complainant further alleged in its bill that it had 
reposed entire aonfidence in the good faith and honesty of 
the defendant during theentire period of its employment by 
the complainant and thet by reason of the relationship of 
principal end ogent existing between then, it was the defend- 
ant's duty to exercise the highest degree of loyalty snd 
honesty toward: complainant and to fully disclose the anounts 
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aotually expended by it for complainant’, account, but that 
defendant, throughout the entire period of its employment, 

in disregard of ite said duty, submitted false statements and 
reporte of moneys alleged to have been expended for ocomplaine 
ant's account, for freight, insurance and terminal facilities; 
that complainant had no means of ascertaining the truth or 
falsity of defendant's accounts and revorts and that it paid 
the amounts called for by all statements eubmitted. It was 
further alleged that by meane of said false and freudulent 
practices by defendant, 1¢ had procured payments from complaine 
ant in excees of the smounts to which it was entitled, to the 
extent of over $15,000 and timt, upon discovery of defendant's 
Blleged fraud, the complainant demanded an accounting, which 

wae refused; that all contracts, vouchers and books of account, 
showing the amounts sotually expended by defendent for complaine 
ant’s account were in the defendant's possession and it refused 4 
permit complainant to have excess thereto. 


By its anewer, the defendant admitted the arrange- 
ment which had been entered into between the parties by writ- 
ten agreement, for the year 1915, and alleged that in December 
of that year, & new agreement was entered into under which dee 
fendant was to “submit ratee for complainant's avproval and 
acceptance, and that complainant should either accept or reject 
the rates submitted;* thet this new arrangement continued 
wntil February, 1919, when another contract wae entered inte 
by the parties as set forth in the bill of complaint, which 
latter agreement was in operation until the parties ceased their 
business relations, ‘The snewer denied 211 fraéud on defende 
ant's part and denied that complainent was entitled to any 
relief, 
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4 The case, on the issues thus formed, was referred 

to a master for the »urpose of deterzining whether couplain- 
ant was entitled to an accounting. The master found that the 
difference between the amounts actually paid out by the defend= 
ant for complainant's account to steamship lines, incurance 
companies and others, and the amounts paid by the complainsnt 
to the defeniant to cover those charges pureuant to the statee 
mente rendered by the latter from time to time, was upwards of 
$7,000.00 and that the defendant would be required to account, 
a8 complainant's agent,for all moneys received over and above 
the sume which it was entitled to collect, but that complaine 
ant head failed to tablish the existence of any contract 

for compensation or the terns of auch compensation, applicable 
to the years 1916, 1917 and 1918, ond inasmuch as the burden 
of establishing the terms of such contract was on the complain- 
ant, ite bill should be dismissed, 


Exceptions which were filed by complainant to that 
report of the meester, were sustained by the ehancellor, who 
found that the allegations of compleinant's bill had been 
proven. The chancellor also found that as no rate of compen- 
sation had been agreed upon by the perties covering the years 
of 1916, 1917 and 1918, although the complainant continued to 
employ the defencant ae its forvarding agent during those 
years and after the contract of 1915 had ceased to have effect, 
the defendant was only entitled to receive a reasonable sua 
as its compensation for the services rendered; that during 
those years the defeniant had performed services as forwarde 
ing agent for complainant without disclosing to the latter, 
the sums actually paid out fer the facilities contracted for; 
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that complainant, during that period, was unable to ascer- 
tein from sources other than defendant, what were the sums 
soctually paid out by the defenient for complainant's account; 
that the confidential relationship of principal and agent 
existed between the parties, ciling for the exercise of good 
faith on defendant's part ae such agent but that defendant 
disregarded such duty and failed to submit correct statements 
of account but did subsit false statements which incorrectly 
stated the amounts which had been paid out for complainant's 


account, and that therefore complainant wae entitled to an 
accounting and thet upon said accounting, the defendant was 


entitled to charge agninet the account, al] sums sctusliy 
paid out by it in complainant's behalf, tegether with a 
reasonable handling charge for the services rendered by the 
defendant. The case was ugain referred to a paster for the 
purpose of detersining what s reasonable handling charge was 
and for the purpose of stating an account between the parties. 


Further teetimony was then taken as to what con 
stituted a reasonable handling charge under @11 the circume 
etanees surrounding the shipments involved and an account was 
stated and the master reported thet complainant was entitled 
to have defendant pay back to it, the eum of $6,491.01. ‘That 
report of the master wpe approved and the court entered a dee 
eree in complainant's favor for the amount found due it vy the 
master, together with interest and costs, axounting in all to 
$9,887.97. To reverse that deoree, the defendant has perfected 
this appeal. 


All the sales by the complainant to its foreign 


customers were om terme referred to in the record as F.Aed. = 
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that is, *free at ship's side,* The defendant, acting as fore 
warding agent, negotiated contracts for freight spaceoon 
steamers, placed insurance on the shipments, and delivered 
the bills of lading, export documents and insurance certifi- 
cates to the complainaat, the consignor of the shipments. 
Defendant paid the freight charges, insurance premiums, ware- 
house charges and a1) other expenses connected with the shipe 
ments and billed complainant for the amounts so paid, to- 
gether with s charge for its services. 


Apparently, in wany cases the charge made by defende 
ant for its services was *absorbed" by it, into the ocean 
freight charges. The testimony shows that on several occase 
ions, representatives of the complainant complained to the 
defendant that the bills they were eubmitting were too high 
or were excessive. The charge especially referred to was the 
*ocean charge*. The reply made by the defendant's representae 
tive was that the charges “were the same that were billed 
by the steanship company, plus their handling charge," which 
he said, *was a reasonable sum, ant to exceed $5 per ton.* 

The record shows that the ocean carrying business wae highly 
competitive and there were no published tariffs and the rates 
were constantly changing; eccording te the state of the demand 
for space and its evailability. The defeniant cantracted for 
the spece for complainant's shipments in défendant'’s own name 
and paid the freight bills andthm itself billed complainant 
for the amount it had paid, plus its charge for handling the 
shipment. 
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Counsel for defendant say in their brief that 
“the great iasue involved in this litigation is, what 
was the reasonable cost of compensation for forwarding 
cappanies* during the years in controversy? That ia hardly 
the only issue presented, The record shows clearly that in 
@ number of instances, the defendant billed the complainant 
for amowts it a! Leged/haa actually paid out fer complain=e 
ant's account for insurance charges or freight charges which 
were materially greater than the accounts which the defendant hed 
in fact paid out for those charges. 


Goming to the question of what was a reasonable 
charge for the services rendered by forwarding companies 
during the period in question, this was the subject of con- 
flicting testimony submitted by the respective parties. Com 
plainant presented six witnesses on this question. Two of 
the witnesses, both officers of the complainant company, tese 
tified that o reasonable charge for the services rendered by 
the defendantiduring the period in question was #1 to #2 
per ton, Another witness eaid that where the shipments were 
small, a reasonable charge war $1.50 to $5.00 per shipment 
and that on iron and steel articles, a customary and ressone 
able charge was from fifty cents te $3.00 per ton. Another 
of complainant's witnesses said the usuel charge paid to 
forwarders by his company, during this period, was §2.00 
to $2.50 per ton. His company was an importer and exporter 
of iron and steel products. Another put the reasonable charge 
at not to exceed from $2.00 to $10.00 per shipment, This 
witness was the export and import agent for the International 
Harvester Company. He was also a teacher of the subject of 
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exports in the National inatitute of Treffic and Trade, and an 
author who had written on thesubject of export shipment. He 
went into the reasons for basing bie figures on shipments 
rather then tonnage. He explained that *durine the period 
1916 to 1919, there was extra labor but that (..( was more 
than compensated for by the forwarder's greater profit on 
the much higher ocean freight rates = the brokerage; the 
average freight rate waa several times as high at that time * * * 
Another witnese who had been engaged in the freight forwarding 
business for some years, put the reasonable charge for for- 
warders at thie period, at from €1.50 to $7.00 per shipment 
on small shipments and from 25 cente te 50 cents per ton on 
large shipments. 

fhe defendent presented five witnesses on this 
question, All of them were engaged in the freight forward- 
ing business. They s11 answered a hypothetioal question pur- 
porting to give the nature of the services rendered by the 
hypothetical forwarder, whose ressonable compensation they 
were asked to state. They stated the reagonable charge for 
the services assumed in the hypothetical question rowld be 
from $10 to $25 per ton, The question asked each of these 
witnesses included as one of its assumptions, that the for~ 
warder *agsumed the risk of filling wntracts entered into 
with the steamship lines." We have not been referred to 
any evidence in the record which is claimed to shor or tend to 
show that the defendant essused any such risk in connection 
with the service it rendered the complainant. One of defende 
ant's witnesses stated that in making his answer to the hypoe 
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theticnl question, he considered the clement of risk et greater 
than fifty per cent of the basis for the forwarder's charge. 
It is quite apparent from the testimony in the record that 
the defendant's witnesses on thie question based their answers 
on 4 number of elements which the record fails to shor vere 
invokved in the service which the defendamt rendered the cone 
plainant. One of the witnesses who put the reasonable charge 
of « forwarding agent between #10 and §25 per ton, was asked 
what that range would depend upon, and be said it would depend 
upon the risk of handling the shipment which was involved. 
He added that *When you take « man'g shipment, you give his 
& clear receipt for it and naturally he expects a clear 
delivery order, There was a tremendous amount of bagard along 
the routes through which the ships passed for which the shippe® 
usually holds the forwarding agent responsible, and ve found 
that a very big risk." He gaid his statexent as to a reagone 
able charge would be different if that risk were elisineted. 
4s poigted out by counsel for comploinant, it does not appear 
from any of the evidence in this record, that any euch risk 
was involved here. It docs not appear that defendant gave 
complainant "clear receipts”, for shipments it handled. So 
far as this record shores, whatever liability might have arisen 
in case of the loss or damage to goods in transit, would have 
srisen under the bills of lading, Wothing appeare in any of 
the bills of iading contained in the record, tending toe show 
that the shipments vere at the ferwarter's risk, Presumably 
ye earriere were responsible for the safe carriage of the 


Oments. 


fhe master reeammended and the chancellor allowed, 
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in entering the decree appenled from, as a reasonable 

handling charge for defendant, $2 per ton with a minimum of 
$5.00 per shipment. It is urged that a reasonable charge 

for this service during the years involved, should be much 
higher, (because of thé then war conditions) than it was in 
1915, when the parties by contract, fixed it at $2.00 per 

car on carload shipments, ond $1.25 on lees than carload 
shipments. When we take into consideration the fact that 

a ear of metal lathoeonsiete of between 30 and 40 tons, ae 

the record shows, it is quite apparent that the charge 

of $2.00 per ton, fixed by the murt, was, in fact, 30 to 

40 times the compensation fixed by the parties by agreecwent for 
the year 1915. Gownsel for the defendant also make the point 
thet in 1919, an agreement wae entered into by the parties, 

as to some chinmente, by which the defendant was paid at the 
rate of $5.00 per ton for its services. Suck a rate is referred 
to in a letter from defendant to complainant dated Pebruary 

26, 1919. It apyerently obtained for only a brief period 

for it appears from another letter, from defendant to come 
Plainant, dated April 16, 1919, that defendunt then agreed to 
handle complainant's export shipaents ata rate of $2.00 

per ton. How many shipmente were made under the rate tee 
ferred to in the February letter, or what the clrcumstances 
gurrdunding them were, is not shown, We cannot sey from the 
record that the trial court was not warranted in finding that 
a reasonable charge for defendant's services during the years 
of 1916, 1927 and 1918, wae $2.00 per ton, with a minimum 

of $5.00 per shipment. It is contended guch finding is not 
supported by @ preponderance of theevidence, There ig evidence 
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in the record supporting the finding. The fact that there is 
other evidence which is to the contrary would not warrant 
this court in disturbing the finding, unless we were of the 
opinion that, om the whole, the decree was against the manie 


fest weight of the evidence. That we cannot say, 


fhe defendant contends further that there was 
no privity of contract between it and the complainant e 
that in the case of each shipment complainant's customer 
was disclosed to the defendant and that, in arranging for 


the forwarding of the shipment, the latter was not acting 
for complainant but rather for complainant's customer, - 


that, therefore, the customer was the principal, the com- 
plainant we the agent and the defendant was the sub-agent 
in the tranasction. in our opinion thet contention ia wholly 
untenable, in the correspondence which passed between the 


parties in 1915, which constituted the contract the parties 
originally entered into, the defendant wrote the complainant 


saying, "We are willing to handle your export business * * * 
on the following bagis." The complainant replied, saying: 
"Your porposition to take care of all of our export shipments 
* * * if quite satisfactory to us and we trust we may be able 
to give you some good business in the next year." 


The record shows that whenever the complsinant 
received an order for goods which involved a foreign shipment, 
it notified defendant thereof, giving the destination of the 
goods and the amount of the shipment, The defendant would 
then notify complainant se to the amount of the charges 
involved, including freight and insurance and the complainant 
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would include these amounte in the asount of the draft 
4t would draw on ite consignee. Under the terms of com- 
plininant’s sles to ite customers, it prepaid these ship- 
ping and oarrying charges and wae then reimbursed for 
their amounts, through the draft which accompanied the 
bill of lading. 


‘It has been held in many cases that a shipper, 
even though he has delivered the goods involved te the 
carrier, and this parted with the title, nevertheless has 
suoh & special interest in the goode that he may sue the 
carrier on the contract of traneportation in hie orn nase, 


the recovery of the shipper in such case — for the 
benefit of the consignee, J! : 


Sobwerts, 15 11. App. 490; Great Weetern KR. Rh, Co. ¥. MeComag, 
33 1,1. 185; Northern jjne Packet Co. v. Shearer, GLIT}1. 265; 
Edgerton v. Gos 1.8 Pp Ry. Con, 240 111, 311. In Hooper v. 


G.8 My Ye By. Goo, 27 Nise 81, the court pointed out that 
it does not lie with the carrier, who has made @ contract with 





a shipper, to say upon a breach of it, that the latter is net 
entitled to recover the damages, for it will be presumed, 
unless it be shown that the consignee objects to the action, 
that it wae commenced, und ie being ypsecuted, with the cone 
gent of the consignee and for hie benefits The court then 
said “The consignor or shipper is, by operation of the rule, 
regarded ae a trustee of an express trust, like a factor 

or other mercantile agent whe contracts in his own name on 


behalf of bie princi pal,* 


_ In @ gimilar ease, Garter v. Southern Keilway Co., 
36 8 BE, 308, the court said that "the privity of contract 
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between the carrier and the consignor is a sufficient founda- 
tion on which to base the action * * * the recovery innres to 
the benefit of the omner, and the consignor is regarded simply 
as the trustee of an exprese trust." 


In our opinion, the principle announced in these 
cases, involving ® consignor and # carrier, is entirely 
a@pclicable to the case of a eonsignor and a forwarding agent. 
We are further of the opinion that it is quite imuaterial 
that complainant has been reimbursed by its customers in the 
amounts representing all the overcharges which complainant 
here secke to have the defendant pay back te it. The defende 
ant may not concern itself with what may be the proper subject 
of an accounting between the complainant and its customers. 
Meinsheugen v. Amezionn Shipping Go., 197 111. App. 620. 

In another carrier case, the principle of ehich we consider 
applicable here, the carrier, upon being sued for the recovery 
of alleged exceas charges resisted the payrent of them on 
the ground that the oonsignor plaintiff had collected the 
amounts of euch charges from its customers, The court 

held the carrier's position untenable and said, in the 
course of its opinion; *The plaintiffs suffered losses to 
the amount of the verdict when they peid. Their claim 
accrued at once in the theory of the law, and it does not 
inquire into later events. * * * The oxnrrier ought not to be 
allowed to retain his illegal profit, and the only one who 
ean take it fron him is the one that slone ess in relation 
withphim, and from whom the carrier took the sum." Southern 


Pacifie R. Re Go. v. Darnell-Taenser Lumber Go., 245 U. 5. 531. 


In our opinion, the chancellor did not err in 
holding thet there wes such privity of contract between 


“tie 


wahauet Smeioitiue a al toMy leros oat ban welttan ont aeowted 

of somsai yrovooex oat + * * moltos sit onad of Sow ao “wold 

Useie bebrages ef tompinnvo oft bas yzommo add to Ht paved ould 

- Ngbeamna anongns we be STs 

jetties boul @bke 

aan dt mi heommnane etaton ted vite: iii is sy bale 

tioritae ei ,teicte «2 bas tomgiaavo a ectitniciteatiiai 

of HeR 2 gakbx swret 8 bar temp tence ‘, 2. pevaced coe, of eldaokl qe 

Iatzopnast otiup ei $1 tad? solaigo edt Yo reese 

ade af sxemotego ati “ dowtuniater aved oad Saentanene Se? 

taasialqwos dotsde sey raderevo ods Lig gattas en — 

ebasted eff «ti of toad yay taabaoteh ode ovat ot edoon oxed 

fostdue zoqore ot od Yan tate At be Loess ax90 ca \ 

sexenotowo att tne snanmielquoe edt a 

-ORB .oGd fat VC. 
tobiance ow igide Te otgtonteg oat 080 en, a 90. 
Viewers eds tot begs yated mnogu ateberag ons sored ofde . 

a0 odd te tansyeq oft Peteiaet aoytedo “queoxe hayes ta te 

od? bedosiice oad ttitately semyianoo edt tadt bavory edt 

#rwao ot «remote att mort aaguadd dowe To atayoms 

wt at ,bhae bas olénmetas Soltiesg a'zebrie edt biod 

08 eeeeo! bavetine etiitaial; edt" yolaigo af to satuoe 

minke thed? .bkag yd? node tuibray. od? to tavous ode 

toa 490d th dam wal ott Yo yrondt out at epne ta hoyrooe 

o¢ cf f0n tague soizxeo off * *.* setaove weeet otal ertupat 

ods ono yino ont haw thtong Segokli sid ateves of bowol 

modtaten oh wes eaols tadt amo ad mit sash #2 os® ge 

Sxedtuoh ".mve eit soot xatriao off, mom. mort has gabdsdgse 

fA 8 8 ssh titan SL, » Yaash eat plod 


F ee, ay yc Wie bt) a fay A C7 wh SONY RY any 


sf “940g bib restoonnio ont iatiaccuttt i wit ft es 


ee ee eS ee es ees GT eee wes 













Fon yaa 
oe APR ae 











oe] ia 


complainant and defendant as to give the complainant « 
Tight of action and that the relationship between the 


perties was such as to require the defendant to account 
$0 the complainant as provided by the decres, 


For the reagons etated, the decree of the 
Girouit Court is affirmed. 


DEOQRER AFFIRWEDs 


TAYLOR, P.J. AND O'CONNOR, J, CONOUR. 
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GHARLES ®. VLAGH, 
Ap 


3 2430.4. 607 


APPEAL FROG 


pellee 


Ve. 
MUNICIPAL COURT 
HESRY W. BOWMAN and OF CHIGAOO, 
ELLEN M. HOWMAN, 


Appe) Lents, 
Opinion filed Oct. 13, 1926. 


UR. JUSTIOR THOMSON delivered the opinion of 
the court, 


The plaintiff Viach, 2 real eatate broker, brought 
thie action in the Municipal Court of Chicago against the 
defendents Henry W. Bowmen and wife, seeking to recover # 
commission alleged to be due him fer services rendered ia 
procuring ® purchaser who wae ready, willing and eble to buy 
eertein property they had listed for sale with him on the 
terms which the owners had specified or agreed upon. The 
iaeues presented were submitted to a jury, resulting in a. 
verdict for the plaintiff and an assesanent of his denages 
at the sum of $1047.60, Judgment for the plaintiff wes entered 
on that verdict, from which the defendants have perfected 
this appeel, 


it appears from the record that the defend te 
were constructing a building containing 5 store and five 
apartments, end during the course of construction they listed 
the property at the office of the plaintiff for sale at a 
miniswm price of $57,000, with a oxsh payment of at least 
$5,000, the buyer to assume a first mortgsge of $25,000 and 
seoure deferred payments of $1,000 in 24 years; $1,500 in 
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% years, and $1,600 in 4 years, The testimony submitted in 
behalf of the pleintiff wae to the effect that shortly after 
this property wes listed in hie office it was shown to one 
Gohn, and he wanted certhin things done or stipulated for, bee 
fore he would be interested in purchesing the property, The 
Pladntiff's representative made out a list of these things, 
and in « few days saw the defen ant and went over the list with 
him, and plaintiff's representative testified that he agreed 
to all the items on the list exeept one calling for covering 
the pipes in the basement, and when it wae represented that this 
qould cost about $136.00 and that plaintiff would etand half 
of that expense, the defendant agreed te it, Pieintiff's 
representative also testified that on this oceasion the defend- 
ant was told that the buyer hed a lot which he wanted to trade 
in on the deal on a besis of $4500, and that the defendmt 
said he would look at the lot, and that later, upon another 
talk with the defendent the latter etated that $4,500 was too 
much for the lot and that he would not agree to take it on this 
deal onlia beanies of more than $4,000. On the oscaaion of the 
latter conversation, plaintiff's representative testified, 

the defencant wes told that there wae a mortgage of $1,175 
ag@inat the lot and on this teie the defeniant direeted 

that the contract for the sale of his property be prepared, 
Thia wae done and Gohn signed the contract. Piaintiff's 
representative testified that theresfter the defendant and 

hia wife came to the plaintiff's office end stated that he 
wanted to take the contract home with him and examine it and 
have hie lewyer look it over before he signed it. This ras 

done and the defendant made several appointments which he 

aid not keep, and finally when the plaintiff and his repree 
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sentative went to see the defendant, their testimony is to 

the effect thet the defendent complained abowt one item mene 
tioned in the contract, which was, carpet on the stairs of 

the building, which was an item he claimed he had not agreed 

to. It wae their contention that he had, Their testinony 

is further to the effeot that he also complained that the 
contract did not o111 for enough cash, and hie attention was 
@alled to the fact that he had stipulated for « cash payment 

of $5,000, and the contract called for a cash payment of 

$4,000 in sddition to $1,000 whieh had already been deposited 
as @ernest money. Their testimony is further to the effect that 
the defendant said he didn't think his wife wanted to sell, 
These were all the reasons advanced for the defendant's refusal 
to sign the contract which the purchaser hed exeouted, according 
to the testimony of the plaintiff and bis representative. Some 
of this testimony was denied by the defendant, but in our 

view of the omse 1% will not be necessary to go ints detail 

ae to thet, 


A real extate broker who is employed by a property 
omer to find ® purchaser for his property, hae earned his 
coumiasion when he prooures such a purchaser, who is ready, 
willing snd able to buy theowners property on the terms vhich 
the latter hes stipulated or agreed to, To entitle such « broker 
to his commission, here he ie employed to prooure a purchaser, 
it is not necessary in order that he be entitled to hie come 
mission, that he prooure the exeoution of a contract which 
is specificejjy enforceable between the seller and the buyer, 
unless those terms have been stipulated in the employment of 
the broker. Fox vs Starr, 106 111. App. 373; RushBbhewice v. St. 
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george, 226 Ill. App. 310. In order, however, that the broker 
may be entitled to a commisrion for his services in producing 

a buyer, the latter must not only be ready, willing and able te 
buy the property, but he must be ready and willing to buy it at 1 
terms which the seller has stipulated or to which he may have 
agreed. It ia the position of the defendonte in the oase at bar 
that the evidence submitted im behalf of the plaintiff shewed tha 
he had failed in that regard because the contract which the buyer 
had signed contained a number of conditions which had not been 
stipulated by the defendants and to which they bad never agreed, 


The contract which the buyer,prooured by the plaintiff, 
had signed was introduced in evidence and it conteined a stipula- 
tion to te effect that the seller agreed to furnish a number 
of items. These items inoluded 211 those mentioned in the list 
which the plaintiff's representative testified was made up to me 
the views of the purchaver and wee later shown to the defendant 
and agredd to by him, but it aleo contained a number of other 
items which did not appear on that list. These items consistede: 
"cement sidewalks on both sides of building, " * * sereens, 
soreen doors * * * up=toedate electric fixtures * “ * remove 
all rubbigh and level off yards,* and also an item to the effect 
that "it is agreed that the denl will not be closed until after 
building is finished,” In meeting thet position of the defende 
ante the plaintiff contends that they are precluded from defende 
ing on that ground because they did not specify sny such ebjece 
tione when they refused to enter into the contract which the 
buyer had signed and which was tendered to then, In our 
opinion, that pesition of the plaintiff is not well taken and 
the cases relied upon by him are not in point. 
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Among the cases so relied upon by the plaintiff 
are Johnson ¥. 171 Mo. App. 543; 
Braniff v. Baier, 161 Kane. 117; Weaver v. gnoy, 60 Ill. App. 
624; Smith, Exeoutrix y. Keeler, 51 111. App. 267; 151 Ill. 518, 
Im the Johnson case, it appears that the broker was suing the 
property owner for commissions earned in producing a buyer 
who was ready, willing and able to take the property and who 
had exeouted # contract to buy, and that the seller who was 
the broker's principal, suggeeted certain changes in the 
terms and 2ll these suggeations were fully met by the buyer, 





who executed a new contract incorporating 211 these suggeste 
ions, and then the seller merely steted that he had * concluded 
to let the deal drop.” I, the Braniff case the court pointed 
out that the broker had procured a purshaser who had agreed 

to buy the seller's property on terms which were *a substantial 
compliance’ with the terms offered by the seller, there being 
a slight difference which was one of the mere details of the 
transaction * * * which the plaintiffs sould easily have met 
at the time if the defendants had based their refusal upon 
that.*® I, that case the sellers refused te go ahead with the 
aale, giving as their reason that *they had teken the lend 

eff the market and that it was not for sale.” It would appear 
from the very brief ophnion of this court in the Beaver case 
thet after the broker procured a purchaser who was ready, 

able and willing to buy the property, the seller refused to 
carry out the transaction, not beomuse any of the terms were 
unsatisfactery, but, as the court put it, he "refused absolutely 
to selle" Ip the Smith case the seller listed his property 
with the broker for sale at a price of $100 per front foot, 
*payable/in onah and partly on time,” but in what proportion 
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did not appear, the broker to have everything over $100 per 

foot as 2 commission. He procured a purchaser at @ little over 
$100 a front foot end when he advised the seller to that effect 
the latter stated thet after he had last seen the broker he had 
received an of’er of $125 a foot, “and I guess I better keep it.* 
The court held that the broker hadprooured a purchaser upon 
terms which were within the purview of his authority and he 

was therefore entitled to his commission. We are of the opinion 
that these cases may readily be distinguished on the facts from 
the situation presented in the case at bar, 


In Jepsen Vv. Yarohn, 82 &.0, 595, a broker was author~ 
ized to find a purchaser of an owner's property on a basis of 
$4,200, payable $2,200 down and $1,000 in one year, and $1,000 
in two years, with interest at 10 per cent, He found = buyer, 
ready, willing and able to take the property at $4,200, all 
cash, which was. refused by the owner, one reason given being 
to the effect that "it wasn't enough." In a suit against the 
owner by the broker for the commission, he elsimed he was entitle 
to, the court held that no question of estoppel was involved 
but that the only question was as to whether or not the broker 
had procured a purcheser, ready, willing and able to buy the 
owner's property on the terms which the latter had stipulated. 
The court held that it was clear that he ha@ no* done so * but 
sought to substitute an entirely different contract from that 
he was euthorized to make, which lather was not accepted by 
the defendante,* and the court held that under the oi roumstances 
the owners were not liable te the broker for a commission, In 
Stearns Vv. Jennings, 128 Wis. 379, it appeared that the owners 
of & number of lots listed them with a broker for sale at varioy 
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prices, by & memorandum in writing conteining 4 stipulation 
reading: "The lots to be sold only im the order they are 
enumerated above." The broker procured a buyer for certain 
of the lots out of the order which was enumerated in the 
memorandum referred to, and the defendant refused ‘to accept 
the offer of purchase, but such refusal wee not based upon 
the fact thet the lotsa preceding the ones involved, as Listed, 
remained unsold, The court held that the latter fact did not 
~ affect the right of the owners to resist peyment of the 
broker’s comuission cn that ground, saying: “uch failure 

of the defendant to reject such offer om that ground did rot 
give the plaintiffs a right of action under the contract in 
violation of the express terms of the contract." If Rand v. 
GSronkrite, 64 111. App. 208, the stock and business of a 
sorporetion head been placed with certain brokers for sale 
upon stipulated terms. That broker produced « purchaser who 
offered to purchase om terms which differed asterially from 
those which had been stipulated by the owners of the corporre 
tion. The latter refused to accept the offer of purchace, but 
Gia not place their refusal on the ground that the offer was 
not in accerdence with the terms which had been given the 
brokers, The brokers sought to recover compensation, which 
they claimed was due them for their services, and in that cone 
nection urged thet the owners having placed their refusal upon 
the ground that the time for asking the sele had expired "cane 
not now Object that they had never authorized » sale upon the 
terma proposed," The court held that the contention was not 
tenable, as the brokers had failed to procure a purohaser of 
the stock and business of the corporation on the terms stipulae 
ted by the owners but that the buyer they procured had offered 
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to purchase on terme which differed materially from those 
stipulated, Ip, thie connection the court said: “The 
principal invoked by appellees applies only to defects in form, 
matters of detail, objections which a party could easily have, 
and it is to be presumed would have, removed had they been 
objected to, ao that an after insistence upon them is an 
injustice, they not being of the substance of the contract," 


ig Sattler v. Oliver, 138 111, App. 210, certain 
real property wae listed by the defendant owner with the 
plaintiff broker for sale on certain terms which were specified 
at the time. The broker procured « buyer to sign « contract 
which contract was also signed by the broker ss agent for the 
omer, The terms of purchase specified in the contract differed 
in several respects from the terme which had been atipulated. 
When the owner learned of the contract he repudiated it on the 
ground that it differed materially from the contract of sale 
he had authorized the broker to make for him, but it does not 
appear thet he specified those differences in detail. it was 
held that he wan not liable to pay the broker & comnission, 
This case wae affirmed in 833 111. 536. 


In the cage at bar the contract which was procured 
by the plaintiff broker differed in several material respects 
from the conditiens to which the defexint owners had agreed 
even on the theory advanced by the testimony submitted in bee 
half of the plaintiff. It ia not shown by that testimony 
that the defendante had ever agreed to supply cenent sidewalke 
on both sides of their building, or screens, or sereen doors, 
or "upetoedate fixtures", nor had they agreed to remove «11 
rubbish andlevel off the ground surrounding the building; nor hed 
they agreed to # sale which would not be closed until the 
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building wee finished. it does not appear from the testie 
mony submitted in behalf of the plaintiff thet these matters 
had even been mentioned by the defendants or to them, let 
alone agreed to by them. That being the case, the contract 
executed by the myer procured by the broker appears on ite 
face to stipulate conditions which were material and substane 
tial and to which, according to the plaintiff's own proof 

the defendants had not agreed, uch being the situation 

we are of the opinion the plaintiff failed to make out a case 
showing that he wae entitled to receive a ocommiscion from the 
defendente, We are, therefore, of the opinion that the verdict 
and, judgment appesled from »re agoinat the manifest weight 


of the evidence, 


For the reasons given the judgment of the Municipal 
Court of Ghicsgo ie reversed and the cause is remanded te that 
court. 


SUQGMERT REVERSED AND CAUSE REnAROED, 


TAYLON, P.d. AND O'CONNOR, 3. CONCUR 
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ADVANGE WINDOW FRAME GO.) 943 1.A. 60% 
Appellee, 
APPEAL FROM 
¥. MUNICIPAL GOoURT 
lle one: OF cHICAGO, 
Appellant, 


Opinion filed Oct. 13, 1926, 


UR. JUSTICn THOMDGH delivered the opinion of 
the court, 


fhe plaintiff company »rought this action of the 
firet clase in the funicipeal Court of Chicage, to recover 
from the defendant, who was a surveyor, Gimages alleged to 
have been caused to the plaintiff when it had proceeded to 
erect & building on property it ormed, based upon a survey 
thereof by the defendant, which survey proved to be inaccurate, 
in that it located the north line of the property sixteen end 
a half feet north of ite true location, The tssues were sube 
mitted to ® jury resulting in « verdict for the plaintiff, 
fixing ite demeges at the gum of $900, Judgment for the 
Plaintiff being entered for thet amount, the defendant has 
perfected this sppeel therefrom. 


Shortly efter the first witness called by the 
plaintiff began hie testimony, counsel for the defendant 
admitted in open court that his client hed “made a mistake,- 
now the only question is the damages.* In support of defende 
ant’s appeal counsel now seeks to urge several matters which 


 @ not have to do with the damages. This he may not do. 
Moreover, the points urged are without aerit. It is seid 
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there wes a variance between the plaintiff's statement of 
Claim and the evidence submitted in support of Lt. Ho such 
point was raised on the trial end in our opinion it could not 
have been raised successfully for 011 the evidence submitted 
wae within the issuer mede by the pleadings. it is also urged 
thet the defendent was held to be a guarantor of the correcte 
mess of hie survey. The instractions of the court were not 
based on that theory but were rather to the effect that 

the defendent's liability was to be based on such negligence 
as he may have been guilty of, Sut in the course of the trial, 
ae already pointed out, defendant's counsel teek the position 
that his client had wade a *mistake”® in his survey, and that 
the only question of fact for the jury bad to do with the 
damages suffered by the plaintiffoes a result of the mictake. 


The defencent sentend« that the damages awarded 
are exeeesive. The proof shows that the plaintiff's contractor 
preoeseded on the basis of the defendant's incorrect survey. 
The trenches for all four walls were dug, the footings were 
ing some concrete hed been poured for the walis, and certain 
forme were in place for further pouring, about twenty piers 
were in and the exeavation for the boller room had been made. 
The entire north and south walle had to be relocated, new 
trenches dug and the old, back filledy certain of the piers 
already in when the mistake was discovered, sould be used 
put about teelve new ones were necesearyj; and the boiler room 
@xeavation had to be relocated. The defendent introduced 
some evidence to the contrary but the jury was warranted in coge 
eluding from all the evidence submitted that the things sbove 
referred to were all necessary ag & result of the sietaken 
location of the building, due to the wrong survey. Pigiatiff's 





uk wy hay’ iis he 1d 
onion eae ROTM Be 4 4 


Ye tummmeate a EMGaintg of? omanted seaatcey a mate wernt 
Howe of off 6 tvecque wi Sattéacive eommbive ost hint minge 
toa Biuob ti sdtetge tee wt bow Lames wdt ou Boeine caw telog 
bet? buliie somehivs sat fhe we? el ivtessunee peotet xood oved 
benwy cefe bf #1 egmbbeonty ode yt obem amyant add atid by sew 
efpettos ete to t6dmat Any © od ot Bed sow saabastod odt tadtt 
for aver daweo oct Ye anottourtamt edt. yereat ‘abd to nae 
gad) Htoths siF oP dadede SAY oud qrosdt onde we Doaad 
sosepiigas fox no Sood of at enw THLLsdKeL etteimnagted emt 
qfetrt ef? te eevioo oft sl fof Ye yottog mod oval Qo ind ial 
seitteey siv deat Iocmes e'tacdasteb ytwo berateq ybaot ta es 
tact bas \yorsm ald at “aalatetn® @ obom bat amotio ont ta 
odt Abin ob ox Sat yop oa? ve? tnat To otrowup ine wit 
sintein ott Ye tiomet 6 saettioatans aut Ww boretiwe 9m oat . 






bobtowe aeons wilt ben naneeave do aoe. we — | 
retomrine a tlonieig odd seat ewede twoxg adh -ovterooe ote 
sYereuR toernopes stensractos edt te wtead att mp Dahee eo 
one apatites edt qpah oxow alien nowt i 10? east ot | 
bagssg ban yekton ot eR harwog ued bad efomomon emow qt 
erske wawed suods yycdawog xodgayh TOL rene ot oor wRCOR 
Maw. sod had meer WLLe adh TOL MOLewreDRD gst Mee’ me em. 
wen bed noelor wd ef had alten decoy haw sive onto ea 
wasig at Yo atattow {bOlItt tond yblo ot be gat sodoaese 
bony ad biv00 > demawenelb ae edatein Mt ane 





2 
t 
; 
; 
+) 
¢ 
e 
: 
é 


r 
+ 










I Nir a palm Ie Wied ih eee ily R ff 
Pi why on ia. seine RA igi AA Er ab Oe 2) | gh isda 








he _ ary iat eg a ’ 
| abi i iniie oud tadd ‘berthadun. samsbkve ‘ed Lie c? pakbute 

| Di cavsiagaegatl ‘Yo Flues 9 eA Yeawnabsn ‘tte dee ot bs ctoter 
Z Siete: ail tie still, Salute tia iia ceil aN 


~3e 


contractor testified thet about 4,000 cubic feet of extra 
exouvation wae made necessary when the building was ree 
leented after the error in the first survey was discovered 
and ® new and correct survey had been furnished, and that 

the reasonable and customary price for this was six cents 

per cibie foot, mking £240.00 for this item. He alse 
testified that there wae about 1,000 square feet of new 

form work required, at seven cents per square foot, making 
thie item cost €70.06 extra, and that the changes necessitated 
the taking out of the same azount ef fora work which hed been 
wrongly placed, and thet the reagonablejand customary charge 
for that was three and oneehalf cents per square foot, shich 
made $35.00 more, or $105.00 for the extra form work, He 
@lee testified that 3600 eubie feet of back fill were made 
necessary by the relocation of the building, ot 2 reasonable 
and customery cost cf six eents per cubie foot, which made 
$156.00 for this item, and that 15,050 eubie feet of addi- 
tional eomerete work were required, the reasonable and custome 
ary charge for which wis forty-teo cents per cubic yard, which 
made the letter item smount to $569.00. ‘These items totel 
$1,070.00. The defendant put on a witness who testified 

te other figures es the umual and reasonable cherges for 
these various itexrs but even if those figures are used the 
items tote) more than the $900.00 which the jury avarded. 

The plaintiff wae claiming other items which the jury apparently 
disregarded, such a6 lose in interest and rent caused by the 
delay in erecting the building because of the time lost in 
getting @ correct survey. in our opinion the cantention that 
the damages are excessive is without merit. 
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It ie further contended that the damages were due 
to the plaintiff's own negligence, in thet the error in the 
defendant's survey was known before the work on the plaine 
tiffs building was begun. We have oxrefully examined all 
the evidence in the record and in our opinion it in no way 
eupperte this contention. fhe contention reats upon the 
teatinony of plaintiff's president to the effect that he 
songulted defendant about the mistake in the survey *about 
the 26th of November” and that of the contractor, "ho tese 
tified the work on plaintiff's building wae begun about 
Decenber 5, In our opinion, it is entirely olear, not only 
from the testimony of plaintiff's president, but else other 
evidence in the record, that he really consulted the defendant 
about the mistake in the survey, in the month of December, 
and that the parts of the work to which referones has been 
made, were done before the mistake was discovered. It is 
shown that the work was stopped by the Oity when the latter 
discovered that the building wes being put in sixteen feet 
beyond the street lot line. 


We find no error in the record. The judgnent of 
the Municipel Court of Ghicaze is affirned. 


SUDGHENT AFPIRMZ De 
TAYLOR, Pod, AND O'CONNOR, J. CORCUR. 
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—, sei wie. 
Ve CTROVIT COURT 
COOK COUNTY 
Mo b, BAU, 
Appellee, 


Opinion filed Oct. 13, 1926, 
WR, JUSTICE THOMSON’ delivered the opinion 


of the court, 


The defendant, Rau, wae the emer of « building 
in which he conducted « department stere ‘known ae Rau 
& Company, Tt wae lowated in the sity of Chicago Beighte. 
There wore som: twenty departments in the store, Six of 
thece departments, apparently each loested in a separate 
wtoxe room, were conducted by tenante, and the resainder 
were eanducted by Reu & Company, The entire estore, beth 
the departments conducted by the Goumpany direetly and 
those conducted by the vericus tenenta, wea known on 
Rau & Company, and ail the advertieing of ali the depart- 
mente wae done undexy the name of the Company, Those 
departments which were conducted by tenante, wore the 
aubject of leases from the defeniant Rau to the respective 
tenants, the latter raying as reat, a stipulated per- 
eentage of the greaa receipte ef the depurtwants. What 
wee known ae the bakery dapertaent, wee conittoted by 
the cemphainant Helsel, in a store room in the defencant's 
building, which was referred to in the lease exeented 
by the parties, «s Number 69, 16th etreet, Chicago Heights, 





= Dew 


The lease provided that Heleei vase te conduct a 

general bekery business in the leased premises and 

pay the defendant Rew eight per cent of his gress sales, 
as rent, I4 provided further the? Helsel was to inetald 
@ Gash register in his store, eatiafactory te the de- 
fondant, and that each of the partice wae te keep an 
acourste account of oll sales, by meane of thie register 
and that Heleel waa to make & complete report ef hie 
sales each Monday, covering the preceding week, The 
lease alee provided,that Rau wos to have the right te 
Gheok up the sales, receipts and reports of Heleel, snd 
that the iatter would permit Rau or hie representatives 
to go over his books end records for that purpess, 


Undex the terme of the lease, Raw vas required 
to furnieh ail the heat, electric light and rater used 
by Heleel in the conduct of his bakery business, It 
alee provided that it was eepecialiy understood and 
egreed that the tenant would ot ali times conform te the 
general rules end regulations of the «tore known as 
Rau & Coupany, 

The complainants filed his bill of complaint in 
thie casein the City Court of Thicsage Heights, setting 
wp the substance of the foregcing facte and alleging 
thet he had et ell times carried out the provisions of 
the lease, But that not long efter he hed taken poesaceion 

of the store room and installed extensive fixtures suitable 

for the conduct of a bakery business, the defendant wegen 
& Gexies of petty anneyances” toward the complainant, snd 


ao eeomiucted himself that tho complainant *became convineed 
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*** that he so acted fer the direet purpose of making 
trouble fer your orater," and to drive him from the 
premises, A number of these alleged petty annoyances were 
eet out in the bill, relating to the dumping of garbage 
and ashes, the claim of the defendent that shavuaneny oe 
Was not sanitary, end thet defendant demanded "repeated 
readings ef the gagh register during the day," which 
complainant alleged were useless to either party. 

The leaae was dated Setcber 1, 1923, and wae for 
& term of five yeera, The defendant served a nastics on 
complainant on January 23, 1994, xalating te hia dumping 
ashes on the pramives aud directing him not to 40 #0, and 
om Jamary ©8, 2 attics wae served by 4ofendent om all his 
tenants, inchdding tbe complainant, to the effect that 


beginzing on that "Bay cepartmente will be ciesed promptly 


et 6 P, . and remsin closed until 7:50 the following 
morming* with the exeeption ef Wednesdays and Saturdays, 
end further, thet sll departments rere to be closed on 
Sundays, except the drug department, 1: was shown by the 
evidence that complainant refused to comply vith that 
notice, claiming that the defendant had agreed he might 
fun his bakery business ae he eaw 71t, The complainant 
further alleged in hie bill that on February 1, 2924, 

he vas served with another notice by « representative of 
the defendant te the effeet thet weesuse of hic failure 
%o semply with the covenants, agreements ani conditions 
of hie lease, « mwebor of which were specified in the 
notice, defendant hai slsated to tercinate the letes anit 
complainant wae notified to deliver possession ef the 
eters room he was ooeupying, “ithin ten Jaye, 
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Coupleinant alleged further in hie bill thet 
#1i the alleged brenehos of the lense referred to in seid 


notice had been "trumped up* bythe bevendent, “he waa thereby 
seeking ¢¢ avoid the lease ond oust the cogplainant from the 
premises, and further that defendant head himeelf failed 

to comply with wll the previsions of the lease, I+ waa 

nleo alleged by complainant that, on the day a@ the bili of 
eomplaint waa filed, the defendant had ehut off the nom 
Pleindht's electric light current and his water supply 

ond closed an opening between the atore room ecoupled by 

the bakery shop and the adjoining department of Rau & Company, 
which was « d&yug stere, and thot compleineans hed been ine 
formed defendant was shout to whut off the heat and that 

he "feare"® defendant might teke some aetion te sles up 

hie front ami reer entrances and aleo that he might inatitute 
progeedings in juctice courte in points in Ceck County far 
removed from Chicago Heighta, for possession of the promiees 


ehica complakant would be cenpelicd to defenda"*with great 
jeans of time ami money," Goapleinant alec alleged that 
he*feere that defendant will so interfere with hie businesa 
by the foregoing meane and othorvive" aa to gause him great 
loem reoulting in the fereelooure of chattel sertguges on 
hie furniture and fixtures, and povsible bankruptey preceedings, 
Complainant prayed thet defendant might be 
enjoined from interfering with hie bueiness and with hie 
“ee and ooeupation of the atore room, in which ouch business 
was oonducted; (rem inetituting «ay suite sgainet him te 
oust him from the premises; from interfering with the 
heating end lighting of the bullding and furniching water 
thereto and from glosing the opening between the bakery 
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atere and the drug store, 

A temporary injunotion was teaued bythe Gity 
Court of Ghicage Heights, restraining the defendest as 
prayed by complainant, This injunctica order directed 
defendant te furnieh the couplsinant with Light, veter and 
heat; to open that paseige way between the etere reos and 
the drug store eud "xeconneet and reatere ell electric 
Aight ond power) wire citeuits carrying electricty to 
oaid etore,* 

The defendant filed hie appesrance ani had the 
feet Fewoved by petition for change of veme, %5 the 
Cireult Court of Cook County, He then filed s demrrer 
t® the bili, which he leter withdrew, ond he then filed 
an onewer, The eduplolnant had not set up the lease in 
hic BiL1, The defenient eet &¢ out in full in hie anever, 
ie Semied that he had breached? the eovenante of the leaee 
su Gny wey tut elleged “that the complairant hae violated 
the ondid lesse «nd shewld be cueted free the cremisea,* 

Be alieged thst his demands fer readings of the cash 
regloter had been within the terms ef the lessee ent had 
not bean useless Be eempleinent alleged, Ee atai ttted 


he had disecnunected the siectric power line of conpleinant 
from defendant's pewer gerrent, sx that wus not covered by 
the icase, He 29% forth in detail « nuwber of allaged 
Viglations oF the term ef he jesee DY CURPlainent. 

The cme win veferred te & maatex, sho heard 
evidence and filed a report setting ferth hie findings of 
faet, He raperted that, in tis epinicn, conglainant had 
failed tc semply with certain terns of the lease and thet 
there "wae n¢ warrant in isw for restraining the defendant, 
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unier the evidence in this ease, from prosgonting a 
661% at law," by rouson of such ¥ielationa, and that, 
im hie epinien, tae temporary injuaction whieh hat been 
Awsued should be Aincolved, Me further set forth that 
eompleiaamt hat puld mething te the defencdent elnes the 
failing of the bil and thet, iu bie evinien, the ceeres 
wmtered should previde for a re-veferenes te the naator 
*Lo etate the mucwnt of the ivdebtetnasa af the eatd 
complainant to ths defemiant Rei, wader she terme ef the 
igace, for use aud camyg~tion of the nresicen ia aimetion 
Berein.* The waeter e166 vener'ted Sint 44 ape seed 
froe the ovidenes thet the mattexs eorpleined of ith 
Peletion to the Light, cater chi opwing of Deoaage from 
the bakery te She drug otore, whigk ted Yer the subjeat 
ef a wendatory injwmetion, “hav teen oowplies with, * 
Gartaln objeotions ono exeephions ¢c the 
@agter’s Yapert were overruled awi the chonseligr eateret 
& dadtee affirciag the tesert, fiwilag that serpiadaant 


hed vielated certain previgione of the lenae, that the 
*‘watatory injunetion which wae desued egainet the defencant* 
ami hie agente "hae Yeon complied with,” and that "the 
defendant ia entitled to the posneedion of the sald prewi sen 
dencribed ih sald lease *** ae agsinet the cumplainent, snd 
an @@ entitied om Pebruary i, 1094," avd tant "She som 
Plainant, 4n addition te any ether liability, ie lisble 
$@ the defentent for the reseenable value ef the wee and 
cecupsney of daid promises from February 1, 1994," (ten 
days from the date of the neties to uit), 

The decre: of tha court, after confirwing the 
report of the master, disselved the temporary injunction 
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whieh had been Asoued, taxed the master's fees equmliy 
between the perties end referred the onuce back te the 
mapter "Go state the agcount between the parties," 
Complainant perfeeted hia agpoal frog thet deoree, 

In owx opinion, the decree appealed from 
ahould be treated ae a final decree 94. from whigh on 
appeal will lie. It ia, in effect, = decree awerding an 
acoounting to the defendant, Such « deeree ia appeaiabie, 
People ¥. Small, 349 121i, 437. 

it ie clear from @ reading of the lease ox- 
eouted by the parties, thet it did not sover the iten of 
elestric power, and the defendant wie wider no obligation 
te continue the primilege he bad aceerded the eomplainent, 
of gonnecting sith defencant's seuree of power, Tt 1s 
@quslly clear thet the lease ebhliged the defenient te 
furnieh the couplainant with ali the electric light, heat 
aad water needed te conduct the bakery shop. Even if we 
aagume cotmpieinant had nod complied with all the covenants 
ef the lesee, the defendant sight have brought appropriate 
prevecdings against him but he wee not warranted in dis- 
sontinuing thet serviee, Under ali the facte in evidence, 
we are aleo of the opinion, compiainant was entitied to 
have the paasageway between hk store room and the drug store 
kept open, We are further of the opinion that seuplainant, 
having been éeprived of these items of etrvice contracted 
for im the lenee, did not have an adequate remedy at law, 
and fas entitled te duvoke the sid of « aourt of equity in 
regard te having them restored te him, Thu defeniant aid 
not pray an appeal from the temporary injunetion, fea 
complied with ite terma and joined iseue on the merits, We 


however gre further sf the cpinion that equity dia not 
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have Jurisdiction to restrain the defendant from in-~ 
atituting proceedings at law to gain possession of the 
premiese by reason of alleged breaches of the loaae by 
the compisinant, Wor could defendant huve invoked the 
suriedietion of « seurt of equity for auch & purpore, 

But iniewueh e« vowplainant oume inte a eourt 
of equity %° gain reeteration of hic sleetrie light and 
water serviee, and te asoure continuence of hie heat and 
the waintennnade of the orening betwoon the bakery whop 
and the drug wtore, be mast have come inge that court 
eith clean bende or he would not be entitled to the 
Yelief ecught. Defendeat contends that ecaplainant, 
because of his vigleatien of certain term ef the lesee, 
had nct come Inte equity with clean bemte, The maater 
euppeorted thet eantentica in Bie report and the chang lier 
eonfirmcd thot finding, The breaches of the leage referrred 
te in the deovee were these invelvitig the refusal of the 
ecmpleinant © permit the reading of bin cash regiater 
by = representative of the defendant at tieas requested, 
hia ware found to be reasunable, and the refueal of the 
complainant te comply with the notices an to the elesing time 
for all departments of Reu & Company, exeept the drug estore, 
which the court found to be reancnable rule and regulation 
under the terme of suid leage,* In our opinion, the reoord 
suprerte the decree in thoee mttere, Tha fact that the 
rofuesl of couplainant to comply with the notige, fixing the 
heure of closing, eas net referred to in the forfeiture 
notice served on the complainant, ia net materiel, 
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The cheneeliog having wade the findings above 
referred to, *e are of the opinion the temporary injunction 
should have been diseelved ead the couplainant's bill 
dismiased, The court 444 diaselve the tawporary 
injunction, but then proeesded tv awerd the defendant 
affirmative reliof to which he wng/eattthel. && the prg- 
Gesdings eteod, The defendant alleged in hie enuwer that 
eouplainant hed failed to cowply with certain terns of 
the lease ani that he should be ousted from the premig¢es, 
But he did not filess eross-bill and weak affirmative 
relief in thet regard mor did he claim he was entitied 
to compensation fres oeapleinant on the basis of use and 
eceupetion from and after Poebruary 1, 1074, Such being the 
atate of the veoord, we are of the opinion the shancelior 
ae wet Yarranted in awarding the defendant sueh affirmative 
relief, : 

Por the reasons etated, the deeres of the Cireult 
Court is reversed and the cause ie remanded to that 
eourt with direetions te dismies the bill of complaint, 
Complainant contends that the fees awarded the magter vere 
excessive, No objeotion wae made te them in the triad 
eourt and in our opinion the contention is net tenable, 
The oheneeller taxed these feea a costes and ordered that 
they be paid equally by the complainant end the defentant, 
The complainant ie eerteinly in no position te complain 
about thie nor, One half the conte in thie court will be 
taxed againet the compiainent ond one half against the 
de? endant, 


lor, P,J,. and 
Smale, 3 SOMGUE , 


DECREE REVERSED AND CAUSE 
REMANDED FITH DIRECTIONS, 
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APPEAL FROM 
Ve BUBICGIPAL COURT 


OF . IGAGO. 
YELLO® GAB COMPANY, 
@ corporation, 


Appellant. 
Opinion filed Oct. 13, 1926, 


MR, JUSTIO“ THOUROM delivered the opinion 
of the court. 


By this a the defendant seeks to reverse 
& judgment for $90.65 recovered ageinet it by the plain- 
tiffe in the Huniciml Court ef chivago, in sn setion 
brought by the latter to recover damiges caused, when 4 
oa belonging to the defendant company collided with « 
Fora in which the plaintiffs were riding. 


Sarah W. Wellech was the wife of i. L. Wallach. The 
Latter was the sole plaintiff originally. In February, 1926, 
leave was granted to amend by making Sarah #. Yallech a co- 
plaintiff. Five monthe later the case wae tried, The body 
of the etetement of claim was not amended. turing the course 
of the tricl Urs. “aliach testified, epparently rithout ebjeo- 
tion, After the pleintiffs had rested their case, counsel 
for the defendant seved to etrike out the tectémony of Ure. 
Wallach “on the ground that the affidevit or statesent of 
@lnim is falee,* in that it aeted that the ast ose orned 
by H. Le Weliagh end that he hac suffered the damages cou 
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plained of, In our opinion the motion to strike out the 
testimony of live, Wllech was properly overrvled. After 

ahe had been mede a co-plaintiff, the expressions in the 
otetement of claim, “plaintiff's cleie*® and "plaintiff's 
oar," neseseurily referred to both pleintiffa. thether 

the stutement of claim, originally referring to H. iL. Maliach 
ohly, was inadvertently drawn does not appear. Each of the 
purties plaintiff testified that they were pert omer of the 
ear, There wee no showing to the contrary. ) 


The collision between the plaintiffe’ Ford ear 
end the defenient's cab, occurred at the right angle inter- 
seation of Sheridem head ond Pine Gyowe Aveme in the Gity 
of Ghicoxgo. Meriden fond ie % bouleverd end rons east and 
west, where it orcemes Pine Grove Avenue, a north ond south 
atreet. The collision occurred early in the evening, on 
Cetober 17, 1084. The traffie seving weet in dheridan 
oad wis very heavy ot the time. 86 traffic ezeept the cab 
of the defendant wae noving east in Sheridan Road. The 
plaintiffs were going south in Pine Grove Avenue. 


Mx. Wallach testified that he stopped at Sheridan 
Road about twenty feet serth of the curb line, behind » car 
thet wae procecding south abeed of him. The west bound 
traffic in Gheriden Road, consisting of several lines of 
ours, wes stopped. the block west of Pine Grove Avenue wee 
filled with west bound traffic in the north bealf of Sheridan 
Road and the eame condition exiated east of Pine Grove Avenue. 
iv. Wallach testified that one of the cars in Sheridan fond 
hacked wp 60 ae to permit them to go through in front of 1%; 
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that in proceeding across Sheridan Read he "osme very close 
to a stop” in aah center of the boulevard and Looked toward 
the west and could see the lighte shining from Brosdeay 
(the next horth and south etreet west of Pine Grove Avenue) 
but "there were no cars in sight and he proceeded on across 
Sheridan Road and was about half way seross the south half 

of the street when the Yellow oab atruck the Ford ear. This 
witness identified the receipted bill for the repairs to his 
Gar, which bill was reeeived in evidence. Mra. Wallach mve 
substentialythe same testimony. She testified that traffic 
to the west on Gherican Road was blocked as far as she could 
see; that the west bound traffic in Shericen Road wes moving 
as she enti her husband onme up te it and it came to & stop 
and then her husband drove ahead following another car going 
south; that she could not sce all the way to Broadway “as ay 
Vision wee obetructed by other cars standing in line,” and that 
as they proceeded south she could see farther west in Sheriden 
Road "and at no time as we proceeded south did I see the ead 
till the orash cane." She testified her husbend wee driving 
about five miles an hour at the time of the collision. Mr. 
¥allach testified he was driving between five end eicht ailes 
an hour ae he eroseed Sheridan Road. Urs. Sagllach further 
testified that the collision sccurred “about 6:30 in the evening, 
as the Gay wae growing dusk, - the street intersection lights 


were Lite* 


A woman named Eggers waa in the front line of cars 
in Sheridan foed at Pine Grove Avenue ae the Ford car passed, 
going south. Ghe testified that when she first saw that car, 
it had stopped; that it then started up and got into the 
eenter of the south half of Sheriden Hoad when the defendant 


gab collided with 1%, and that the Ford car wes going about 





mene 


aie ror me of baer manne some yeubonens at tae 


re earl eee, "ed | 
axeroe no peboepeng iM hen Sagie mt meee on oxow orodt hud 
tad demon ot gems yor Yad $.od0 emu han Keak aah sre 
akee vom boot a Sure deo woLLnY oat mode tourte att to 
aid of eriogor edt yet itd barqdieon edt bestiimens amet 
005 Gent la® ser .emmbive aa bortsoon wot Ld doe xa 
oABieg? dus? Besthgesd pal qsonktest emsw out 8 
bivce: sath wh ch Wn bento son baat wi stel madeon Mt of 
gabven aoe gor ao tues mk OL TION Nauod town ode Pet pee | 
Gete 5 OF onme HL han £4 of qe oem bantiant sed Nae odd aa 
— gavtog. ew tnuibnn gadwol sot baeds‘overh handeud wed mode Bie 
wt Ge? YrbwOelh OF Yer eds [hn ood ton ALaow ode Hake plomee 
tate ban "aeet mt gaibonea omen mode wi henentenie mm ctw ky 
ashivot® ef teow eedese? oe Alien ade Kove goboooeng gaat @ 
en oe % Ste Mewenn abana tt on: tht: nh ead 
C apradimaeieugeniiee ‘owen tame welt LO 
” atte wan tett tos ad¢ 30 ontt alt tn rod ne askin OVER twOte 
itta ihhs ten seen siseen yobveeh sib Saale i 
westeu? dank ln® swe baat aah tres beenoue ad $a wed ae 
i goamnte A Boor deame tegeyerh gery do) teed 
























ake 


five miles ean hour at the time of the collision, and the eab 
wag going about thirty miles an hou n eroge-exanination 
she testified thet the wdet bound tre‘fie in Sheridan toed 
wae stending still as ir ‘Wallegh ercesed it; and that from 
where ahe oat on thé wight hand side of a Ford coupe in the 
line of weet bound traffic nearest the center of Sheridan 
Read, she oguld sce half way down te Broadway on the south 
eide of Sheridan foad, "but not on the -nerth side because 
of the oars going west." 


Gne Glennon, called by the defendant, teetified 
he wie in the south line of the west bound traffic in Sheridan 
Hoad, with the front wheele of bis car standing "at the sast 
line eof the intersection, and thet all of the west bound traffic 
Wae at a atand still. He teatified that "ur. Hllech was 
traveling approximately five miles on hour,” and that “the 
eab wae traveling twenty miles an bour, possibly a little mere, 
maybe # little less." The defeniont's chauffeur testified 
that the collision teck place *ebout 6:20 in the evening, at 
which time it wane etill light." He seid he was driving fifteen 
miles an hour; that there were three lines of care going weet 
in Sheridan Nenad end thet these were seving when he reached 
Pine Grove Avenue; that the Ford car *was ten feet from me going 
south,” and se soon as he saw it he turned to the right and 
tried to stop and eveid e collision. He aise said the Ford 
ear was being driven *about five wiles en hour.*® He enid he 
. G48 not see Wallach *do anything to avoid the accident.* On 
cross~exanination be said the lights on his cab were not lighted 
and algo that he was driving ‘slightly to the risht of the 
senter line of the street." 
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Pa e eg 
The defendent contends that the trial court 


erred in denying its motion for peremptory inetruction 
directing the juzy to find it not guilty, both becsuse the. 
evidence is such that the plaintiffs should be held to have 
been guilty of contributery negligence as © matter of lew, 
and beosuee it faile to shor thet defendant's chauffeur was 
guilty of negligence. Ip support of the first prepesition 
qounsel cites a number of casen involving crossing accidents, 
where & plaintiff had proceeded over & crossing, where he 
hed an unobatructed view but either did not look or said he 
did look but saw nothing. That wae not the situetion here, 
The view of the plaintiffe was obgtructed to the west by the 
lines of west bound oars etending in Gheridan Road, There 
was teatimeny to the effect thet it wee dusk ond the street 
Lights were lighted. Defendant's chauffeur testified his 
Rights were not on and he wee driving close to the south line 
of the weet bound traffic. Whether plaintiffs were guilty 
of contributory negligence in failing te see him as they 
drove slowly seress Sheridan foad, waa clearly, in our 
opinion, & q,estion for the jury to pase umm. The same is 
true as to the question ef the negligence of the defendant's 
chauffeur, 


The defendant contends that the trial court erred 
in the charge te the jury, im several reapects, In our opinion 
thia contention is sot tensble. in the course of his charge 
the court referred to the question of right of way where 6 
vebiole ig approaching an intersection and another vehicle ape 
prozehes from the right. At the close of the charge a juror 
gaked & question as to this part of the court's charge. He 
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apperently wanted to knoe whether the rule referred to, 
applied enly where the two vehicles reached the intersection 
simul tenecusly or whether the vehicle approxzching from the 
Fight still hec the right of way "if it happened to be down 
the street further." in ansrer to the juror*s question the 
court added to the charge be bed previously givem, and objee- 
: tion tas ande to what the court said in this additional charge, 
and it iie now relied upon as error. in our opinion, the 
langung® the court used was not clear. ‘*hether it tended to 
enlighten or to confuse the jury, we cannot say, - unless 

we add that’in our opinicn, in view of the evidence subsitted 
to the jury, they were warrented in finding the issues as 
they did, We sre further of the opinion that the substance 
of what the court said to the jury in the sdditional charge, 
in answer to the juror's question, way net such as would 
justify this court in disturbing the verdict. 


The judgment ef the Municipal Court is affirmed. 


JUNGEENT AYFIRWED. 


TAYLOR, Ped. ABD O° Go RNOR, J, GONGUR. 
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Appellee, 
APPEAL FROM 


v. SUPERIOR COURT, 

: COOK COUNTY. 

YELLOW GAB GOMPARY, 
BR GOTPe, 


Appellant. 
Opinion filed Oct. 13, 1936. 


WR. JUSTIC® THOMSOH delivered the opinion of 
the court. 


The plaintiff, Agnes Johnson, brought thie action 
against the defendent, Yellow Gab Campany, to recover daa- 
ages suffered ae the result of injuries received by her 
when she was etruck by one of the defendant's cabs, The 
jury found the issues in her favor and assessed her damages 
at the sum of €6500.0. Judgment wes entered against the 
defendant for that amount, fwom which this appeal has been 
perfected, 


The accident involved, happened about 7:30 in 
the evening om June 15, 1923, in front of the Englewood 
Wnion Depot on 63rd street, in the city of Chicago. That 
depot ia on the south:side of 63rd street, which rune east 
and west and containg a dovble track street car line. fhe 
tracks of the Pennsylvania Lines erose Gird street, at 
the west side of the depot, and to the east are the tracks 
of the Hew York Central, the Rook Island and thelickel Plate 
reilroads. All these tracks are elevated, passing over 
63rd street on steel structures, The various witnesses 
refer to the subways under these tracks slong 63rd street, 
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the one west of the depot leading under the Pennsylvania 
tracks, towerd La Salle street, the first street to the 
weet, and the other, east of the depot, leading under 

the tracks of the other roads referred to, toward State 
street, the' first street to the east. There is no subway 
in 63rd street, in front of the depot. On the north side 
of Gird atreet, between the two subways and opposite the 
depot, is a retaining wall with a eteirway leading up to 
the railwsy platforms. The plaigtiff hed planned to go to 
Sn amusement park located on 63rd street, some distance 8 8 
east of the depot, that evening, with several other young 
women, most of them fellow employees of hers at the offices 
of the Nook Island Failrosd, They were to meet on 63rd 
street at the depot. The plaintiff eas the last one to 
arrive, Her friends were waiting for her on the sidewalk on 
the north side of Gird street, opposite the depot. The 
plaintiff reached their point of meeting on an east bound 
63rd street car, which stopped in front of the depot, - a 
regular stopping place, She teatified thet she got off the 
ear from the front platform, and the oar passed on to the 
east; that she stepped over near the south curb and looked 
east and weet and saw no vehicle approaching, and started 
across the street to the north; that "as I entered the weste 
bound track I looked to the east and I saw a vehicle coming 
under the second elevation * * * and it seemed % got about 
two or three feet from the curb, and I don't remember any 
more,” Apparently the tracks crossing 63rd street exst of 
the depot were carried on two elevations ove the street, 
one enet of the other. The plaintiff further testified, "As 
I wae in the west bound track, as I looked east, the oar 
(Yellow oab) wae underneath the elevation * © Gt was just 
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‘about ready to come out * * * I should judge that was about 
fifty feet from the point where 1 was crossing. At that time 
I was in the weat bound track." 


On Cross-emamination, the plaintiff testified that 
at the time she Locked east, the street car was thirty or 
forty feet away and she could see as far as the railroad 
elevation,~- “when I was just approaching the weat bound 
track, and the structure of the elevated prevented my view 
to see through it, so after I got in the west bound track, 

I looked again end saw the vebiele * * * I had advanced inte 
the west bound track before I sar the cab for the first time 

* * * It was about fifty feet away * * * I went on at the 

same gait." Ghe said she was walking. The record shows that 
there was e row of columns enpperting the railroad super- 
atructure, located in the center of 63rd atreet between the 
two street oar tracks, and these obstructed plaintiff's view 
of the approaching cab before she got oppesite it, or nearly so. 
The defendant's chauffeur who was driving the cab, testified 
that he passed the enst bound street car just after he emerged 
from the subway under the railroad tracks east of the depot; 
that he was almost through the elevation when he sar the street 
car; that “the posts that supported the structure might pree 
vent my seeing the street our until I got out from under® 

the elevation; that these poste "would prevent me from seeing 
anything coming from the south at a distance. I would not 

see anything @lse coming from the south acrose the street 
until I would get through the elevation.” It is apparent 

that in the same way, one crossing the street where the plain« 
tiff did, would not be likely to see the approaching cab, 
because of the posts referred to,until it fame through the 
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subway or wntil such person reached a point opposite the 
approaching oab or nearly se. 


There were nine occurrence witnesses, support- 
ing the plaintiff's theory of the omzse, 211 but two of 
them young women in the croup waiting for her on the 
north sidewalk. One of the other two was o young man 
who Was crossing G3rd street from north to south, a 
little west of the point at which plaintiff wae crossing 
in the other direction, and at the same time. The other 
was & telegraph operator, who saw the accident through 
the window of his office in the depot. 


Several of plaintiff's occurrence witnesses did 
not see her before she was struck by the Yellow oab. All 
who did see her before then and watehed her crossing the 
street, said she walked across at a regular gait and was 
not hurrying. All the ocourrence witnesses teetifying for 
the plaintiff, said she was lying underneath the cab when it 
came to a stop, with her head out in front of the cab between 
the front wheels, and that she was lying nearer the curb than the 
west bound street car track, some of them putting her only 
two or three feet from the north curb of the street. The 
distance from the curb to the west bound street cer track 
was eleven and one@half fect. The plaintiff's witnesses 
estimated the speed of the cab as it approached the place 
of the secident, at from twenty to thirty miles an hour. 

@ome of them said the phaintiff was dragged a few feet, - 
one said ten feet - after she wae struck, The cab wheels 
did not run ever any part of the plaintiff's body. 


fhe plaintiff testified that she saw "some vehicles 


; a SP See PP ee 


od? witeeqge tatoq 4 Secoavn moaneg iowa Lideu sq yaonige 
008 Nizase ted gaddogonags 


~tzaqque .agmanatin enastxuone agin. orem ptomy 

to owt tui Ie ,easo ads to yrondt e'Titnial odd gat 
_ oft we med tok gaitiaw quem | adt aL agmew gaxoy mas? 
fam BACT 8 BAM ONT redso St Yo en0 .ALamebta dixon 
_ @ gitteoe 08 déxom mor? fooxte bx88 gainacr som odw 
| gatevere asm ttitalele doidw te gatoq edt Io tuaw afseet 
| Reddo Off sont? sues ant 49 baa .aoltrerip xedto edt at 
dgwoxd? amebioss eds waa ods yretereqe sqangolot # saw 
eee  * stoqeb odt st op dtte etd Ye webulw ose 

bib eonsont te sonentuooe etihleatesy te Aceves aoe 
Sia date ‘wortey adt ef towrte esw ade groted ted see ton 
ad? gatesors tod hedetew bac aod? sreted ‘asd dea bib one 
new ban lag teiugot « te eaomes bedtaw ofa bine boozy 

tot \arytives? asevcntin coxotrwesc edt TIA .gaberwd & 
th node dam och drseecebaw patyl aoe ode bias “Lied ddaite’ "ie 
aviwied to ety to thoxt nt too babd seit ddie Gotu e’6t" buho 
edt noid Puvo ott roteen gall bow odo Sas? bon’ atesde taoxt ode 
{ine thd yasteoy wedd 16 amon donee 400 Soares baled Phew 
et? “\ese%de aad Yo anid Heron wo mitt 408% oot’ xd" bus 
“ gbteoutie a/Mtealely ont | foot thattene Baa Aovele alow 

toate bat Som bengin $4 aa deo ett to boegh bad KedMEE The 

vtu0d ah eotie watts of Wasws Holt 20° daabiobe sad to 
~ toot wor & pogyath cw wtita tale sit Bion andy x6 onde 
stone das 84% .dowreat wit Cite tooth to0i tet Hied bao 
ia Doined artivatarg odd YO rai Yen rove’ awt!toa bth 


CE nea eh oth Pita) Oe heres iw ANN Mod te rane, 
siete deities nie ete tad? balttitvess Mttoetal« eat 





ofa 


parked at the north side of the street. They were to the 
east of where I was crossing." Five of the young women 
gn the group stending on the north sidewalk waiting for 
her, testified to the presence of theese vehicles. They 
were automobiles. Some celled them cabs, One of the 
young Women who testified for the plaintiff said she sow 
no vehicles in the street at the point referred to, fhe 
young man who wae crosging the street just west of the 
plaintiff, and alee the young man who was in the telegraph 
office, said the care were there, Three of the young 
women testifying for the plaintiff said the Yellow cab 
came into contact with one of these standing cabs and 
then swerved over to the north out of the reils of the 


weet bound street car track, and struck the plaintiff 
when she Wad reached a point mideway between that track 


and the north curb, or farther, All ¢courrence witnesses 
for the plaintiff, described the swerve of the cab to the 
north, just referred to, but only three of them mentioned 
that it came into contact with another orr, 


The defendant offered five occurrence witnesses - 
the @river of the oab, o passenger who was riding in the 
cab, tun women who were sitting in an sutomobile standing 
hear the south curb and facing east, a little to the west 
of the plaintiff ag she crossed the street, and a man who 


wae on the north sidewalk, 


The onb driver said he was driving in the track 
as the north roadway was in poor condition; that he was going 
eighteen miles an hour; thet he saw no vehicles on the north 
side of the street; that as he passed the east bound street 
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our, he saw plaintiff in the east bound car track, running 
aoeross the street, looking straight ahead; that he was 
eighteen or twenty feet away from her then; thet he immede 
lately sounded his horn, put on his brakes and swerved to 

the right to avoid striking theplaintiff, who kept on 

going and just as he cot his cab to a stop, "she ran against, 
or came in contact, you might say, with the left front fender, 
and fell down." He said his cab did not strike any car before 
or after striking the plaintiff end thet his left front wheel 
was between the rails of the west bound track when he came to 
a stop, The passenger testified that it did not collide 

with any other automobile; that “up to the time ef the accident 
the onb secmed to’me to be going absolutely normal, Suddenly 
the brakes were put on very quickly end the car lurched 
forward and the driver jumped down * * * and ran around in 
front * * * and picked up thie young girl from the side of the 
car.* The women sitting in the car parked on the south side 
of the street said plaintiff ren serosa the street. One of 
them said the driver of the cab “tried two or three times to 
sway his oar to the right to avoid hitting this girl * * * 

I saw the driver of thie cab drive onto the track, and off 

the frack, and onto the track ahd off the track. He did that 
about two or three times," She said the plaintiff ran inte 
the left front mudequard and after that the cab did not sove; 
that just before the accident the cab was going eighteen 

or twenty miles an hour; that plaintiff ‘at the time she was 
struck was north of the west bound rail. ‘She was about in 
the middle of the two raile. The machine was entirely oute 
side of the track.” ‘The other of these two memen testified 
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the plaintiff was "about four or five feet north of the 
west bound track when she was struck,* 


The man who was on the north sidewalk, who 
testified for the defendant, said the plaintiff *was king 
of running northwest * * * and just the front fender and 
the wheel bumped her right down in the north track, At 
another point he said, “She oame in contact with the side 
of it. It was as far back as the wheel, It was somewhere 
between the door and the front of the cab that she came 
in contact with it.” He testified the cab was moving 
at the time the plaintiff came into contact with it, - 
*Iishould judge about ten miles an hour, lot that much, 
because he had his brakes pretty near applied for good 
** © He went about ten feet past her when he stopped. * 
Those of the defendant's cccurrence witnesses who were 
interrogated on the question, said they saw no cars along 
the north side of the street. 


On that evidence, both the question of plaintiff's 
contributory negligence, and the defendant's negligence, 
were, in our opinion, for the jury to pase upon and we 
could not say that the jury's finding is against the mani< 
fest weight of the evidence on either of those questions. 
The admitted speed of the dab as it emerged from the east 
subway to pass the depot, in front of which was @ regular 
atreet car stop, from which a car had just passed to the 
east, wee prima facie negligence under the etatute. It 
ig contended the statute did not apply. The question of 
whether a given locality ia « “closely built up" neighbore 
hood does not alone depend on the nusber of structures 
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near by, The retaining wall along the north side of 

the street and the space occupied by the tracks passing 

over the elevated structures, may not be availed of in an effort 
to show that the percentage of space occupied by stores 

and other structures, was so low as to mean that the 
“neighborhood was not closely built up, This was an unusually 
busy spot. Unquestionably, it was such as to came within 

the statute referred to. 


it is apparent from the testimony to whioh re 
have referred, that this is not a oase where a plaintiff, 
with an unobstructed view of an approaching vehicle, attempted 
to cross ite path without looking, or one where the plaintiff 
looked and sai@ she saw nothing. At the time the plaintiff 
in the case at bar did look to the east and failed to see 
the cab approaching, her view wes obstructéd, When she 
could eee under the subway and on the north side of the 
center posts, she looked ayain,and then saw the czb, She 
was then in the west bound street cer track, she said, and 
the cab was approaching in that track and fifty feet away. 
If that was the situation, it was quite natural for her to 
continue as her witnesses described, at the anme gait, and 
if she did and the cab had kept in the west bound track, she 
would not have been struck, Whether that is actually what 
took place, or whether she was running and collided with 
the cab herself, was, as we have said, 8 question for the 
jury to determine on the conflicting evidence before then. 


It is contended the verdict is so excessive es 


to indicate passion and prejudice, We do not consider it 
eo. The plaintiff was a young roman twenty-one yeare of 
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age, employed as @ comptometer operator. She had been in 
perfect health. The evidenee submitted in her behalf tended 
to show that she suffered a skull fracture, involving the 
right middle ear; that she wae unconscious for some time 

and wae in the hospital twenty nine days, and then at home 

| @onvelesoing for about two months, after which she returned 
to her work at her former salary. After returning to work 
she had to rest frequently and et times he excused for the 
day before the regular closing hour. She experienced severe 
headaches, dizzy spells and some loss of memory. Her dootor's 
ond hospital bills amounted to $1225.00. ; 


The defendant also contends that the trial court 
erred in thegiving of t«o inatructions to the jury. The 
first was to the effect that one operating a motor vehicle 
upon a public highway, is in law bound to know that the public 
has a right to the lawful use of the highway and it ia the 
duty of such person to exercise ordinary care in the operation 
of such vehicle, and to take reasonable precautions to avoid 
injuring other pereons wio are lawfully using the highway, 
The other instruction was to the effect that it is the law 
in Illinois that no person shall drive a sotor vehicle upon 
& public highway et e speed greater than is reasonable and 
proper, having regard for the traffic and the use of the way, 
or so ag to endanger the life or limb or injure the property 
of any person, These inetructions were correct statements 
of the lew, They were abstract in form but they applied to 
the questions involved. While it is not error to refuse 
‘guob inetructions, it is usually not error to give them, 
provided they are applicable, The second instruction ree 
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ferred to, advised the jury 4a to the law which was applicable, 
in the language of the statute. It is not error to give 
such an instruction in abstract form. Darnley v. Hibbard, 

222 31]. 88. Ag te the first instruction, it is urged that it 
wae likely to mislead the jury because one might be lawfully 
using the highway ae defined in the instruction and yet not 
be in the exercise of due cere, and as to the plaintif?'s 

use of the highway, that was the real question presented, namely, 
whether she was in the exerciee of due care. The contention 
made is, in our opinion, untenable. The inatruction was 

not mandatory. It could net have misled the jury in view 

of all the other instructions given. The trial court gave 
the jury five instructions at the plaintiff's request, and 
thirtyethree submitted by the defendent. These gave the jury 
all the instruction the defendant could have wished, on the 
question of contributory negligence. One was in substance 

the converse of the instruction objected to, telling the 

jury thet the plaintiff was just as much in duty bound to 
exercise ordinary care to look out for and to avoid colliding 
with the cab, as the driver in charge of the cab was to look 
out for and avoid colliding with the plaintiff, © thet one 
was not held in law to any higher degree of care than the 


other, 


We find no error in the record and therefore the 


judgnent of the Superior Court is affirmed. 


SUDGHENT AFFIRMED, 


TAYLOR, P.J, AND O'COMNOR, J, CONOUR, 
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ROYAL NORDLUND, 9431.A. 608 
Appellant, APPEAL FROM 
eouNTY goURe, 
GOox COUNTY. 


Ve 


PROFLE OF THE STATE OF ILLINOIS, 
Appellee. 


Opinion filed Oct. 13, 1926. 


WR. JUSTICN THOMSOW delivered the opinion of 
the oourt. 


Henry Merle Williamson having recovered a judgrent 
ageinst Hoye] Nordlund and ethers in om action in tert, in 
the Gircuit Court of took County, the enmid Bordlund was taken 
- inte custody by the meriff on o writ of capine ad gatisfacien- 
dum, Subsequently, Nordlund filed his petition im the County 
Gourt, seeking his rélease from such arrest, upon delivering 
up bie property, ae provided by the etstute. fhe trinl court 
held that it appeared from the face of the reoordiin the tort 
agtion, thet aalice was the giet of theonetion and therefore 
the atatute did not epply, end Sordlund wae remonded to the 
eustedy of the theriff. From that judgment, this appesl has 
been perfected. 


if malice wes the gist of the tort action in the 
Gireuit Gowrt, in mnection with chich Hordlund was taken inte 
qustody by the Sheriff, he wae not entitied to be discharged 
from euch custody wader the statute. fo entitle him te such 
discharge, it must appear thet the rong for which the tort 
potion wae brought was not of thet clase of wrongs of which 
malice is tre gist of the action. Jernberg v. Mix, 199 111. 354; 
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Seney v. Enight, 392 111. 206. if 
fel 
In order to preocure bis ere on petition 


im the County Court, it ea2 mn A on the petitioner to 
show thet he wee imprisoned in a civil action of hich malice 


wag not the gist. Mahler ¥. Singheimer, 2¢ 111. App. 401. 


The question of whether malice was the giat of 
the action must be deternined from the face of the reserd 
when that affords the means of such detersination. Masterson 


¥. Zurman, 89 111. App. 391; In_ze Biteke's Petition vy. greex, 
195 Iql. Appe 306, 


The declaration in the tort action im the Gircit 
Gourt, in connection with which the petitioner in the case at 
bar ene taken inte custody by the GCheriff, contained two 
eounts both gharging the defendants, one of whem is the peti- 
tioner here, vith malicious prosecution, Mmlice was necesse 
erily the gist of both counts. the defendants, including the 
petitioner here, filed « plea of the general issue and the 
one of the defendants whe is the petitioner here, aise filed a 
special plea of justification, alleging therein that he had «4 
acted without amlice and on advice of counsel, im having ¥i1) iau- 
" gon arrested on a charge of larceny, No replication was filed 
in the tort action, to that speciel ples. 


The petitioner, Nordlund, now contends that inasauch 
ae no replication wee filed by 7illiemeon im the tort action, 
to his special plea, the defense therein set up stands admitted 
on the record, and therefore the verdict of guilty in that 
eetion is not conclusive on the question of aalice, and the 
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trial court erred in refusing to admit in evidence the 
transcript of the testimony teken on the trial of that case. 


It appears from the record that ne such point 
was raised by the petitioner in the county Sourt. Om the 
gontrery the record shows that the petitioner tried his 
ease below ac though issue had been properly joined in the 
Gireuit Gourt cnse. oreever, the contention is not tenable 
for several reasons. Our statutes (Cahill's f11. Sts. oh.7, 
sec. G,) provide thet no judguent upon verdict or finding 
of the court chall be reversed, impaired or in any way affected 
by reeeon of want of a joinder of the issue. If the defend=- 
ant Sordlund, in the tort action in the Gireuit Court, preceed~ 
od to trial, without objection, although iscue had net been fore- 
ally joined uron the special plea he had filed, he must be 
deemed to have waived the point, I)linois Life sssocietionp v. 
Helis, 200 T11. 445. But the petitioner contends there is 
nothing in the present record to show that he proceeded to 
trial rithout objection to the fsilure of Williameen to file 
& vreplicetion to bis special ples, and he pointe out that 
if he 4id eo proceed to the trial of the tert case, without 
@bjection, such fect would appear from the stenographic report 
of the proceedings in that ease, which the Gounty Court re- 
fused to consider. it does not eppesr from the record in 
the onse at bar, thet the petitioner offered the stenographic 
report of the proceedings in the tort case, for the purpose of 
showing he had objected to procecding to trial in that cnet 
without issue being formally joined on his epecial plea. At 
least a part of the stenegraphic report of the procecdings 
in the tort case, which petitioner asked the trisl court in 
the cuse ot bar to consider, Wet which was not admitted in 
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¢vidence, has been preserved in this record, but it does not 
appear therefrom that he wade any objection to procecding te 
trinl without issue being formelly joined on hie special plea. 
So far ag those etenographic reports heave been preserved in 
thia record, they do sot show eny such contention. If petie 
tioner wished to make and euve the point that he had not 
waived the feliure of the plaintiff in the tert section, to 
join iseue on hie epeciai ples, by proving frow the steno- 
graphic record of the proceedings in that enee, that he hed 
not gone te trial without objection, but on the contrary, had 
there wade the point, he should have offered the stenographic 
Tepert of the proceedings for thet purpose. And if the trial 
eourt in the case at ber hed refused to admit the stenographic 
record in @evidence for euch purpose, petitioger should have 
made an appropriate offer of proof or otherwiee shown in thie 
vecerd that the proof ef the point thus sought te be mnde was 
contained in these proceedings. Such is not the record here. 


For the reasons stated, the judgment of the Gounty 
Gourt is affirmed. 


JURGMERT AVY IRMED. 


TAYLOR, P.d. AWD O'CONNOR, J. GONCUR, 
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RALPH SOLLITT, ) 
Defenantintrrrs 2431.4. GOR 
ERROR TO 

MOUNIGIPAL GOURT 
WISCONSIN LIME & OEWENT 00., OF OHI CAGO. 
| Plaintiff in krror 


Ve 


Opinion filed Oct. 13, 1926. 


MR. JUSTIGE THOMSON delivered the opinion of the 


By this appeal the defendant Wisconsin Lime & 
Gement Go., secks to reverse a judgnent for $722.80, recovered 
sgainet it by the plaintiff Gollitt in the wunicipal Court of 
Chicago, in an action for damages caused to # Hudson coach 
belonging to the plaintiff, when 1% collided with a truck 
belonging to the defendant. 


The defendant contends that the plaintiff failed 
to prove that the Hudson oar belonged to him. The fact of 
plaintiff's ownership was not put in issue by the pleadings. 
In his etatement of claim plaintiff alleged the claim sued 
upon wae "for damages to his automobile." The affidavit of 
merite did not deny that the automobile which wae damaged 
belonged to the plaintiff. Defendant merely denied "that 
the plaintiff sustained damage ae alleged in the statement 
of Glaim.” That did not raise an issue ae to the ownership 
Of the automobile which collided with the defendant's truck. 
| Moreover, we are of the opinion the evidence shows ownership 
i in the pleintiff,. At the time of the collision the automobile 
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was being driven by one Rintz, an employee of the plaintiff. 

In his testimony, in deseribing the accident, thie witness 
referred to the automobile as *my car," as defendant points 
out, but this does not appear in any sense, an assertion that 
the automobile was his property. # The oar was repaired by one 
Kirby. He referred to it as "a Hudson conch belonging te 
Ralph Sollitt.*® Defendant alleges that testimony was incompet- 
ent on the question of ownership. The record shows no ebjec- 
tion was made to it. 


Defendant's main contention is that the manifest 
weight of the evidence is to the effect that the driver of 
ite truck was not guilty of negligence but that the collision 
was onused by thenegligence of the driver of the Hudson coach. 
The evidence bearing on those questions is in conflict. We 
have examined all of it omrefuliy end it is our opinion that 
the finding of the trial judge, who heard the case without 
a jury, my not be said to be agtinst the manifest weight of 
the evidence. 


Rints testified he was driving west in Adams street 
on the north side of the street, going about 15 miles an how; 
that when he reached the east side of the intersection at 
Kilbourn avenue, the defendant's truck was ten feet south of 
the south side of Adams etreet, coming north on the west side 
of Kilbourn avenue, also going at about 15 miles an hour; that 
there was no decrease in the speed of the truck but it was 
firet turned to the weet in Adame street and then back to 
the right, resuming ite course north in Kilbourn evenve; 
that he thought there was an inorease in the speed of the 
truck; that the Hudson coach struck the right side of the 
truck at the rear; that the collision occurred “way over on 
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the west side” of Kilbourn avenue and north of the center 
of Adame street; that the truck was piled high with stone 
and *when he made that turn the whole top of the load of his 
etone came off the truck." If that us what ocourred, and 
we see no resson why the trial judge was not justified in 
believing this testimony, the plaintiff was entitled te 


recover. 


Defendant's driver testified that the truck was 
a 34 ton truck loaded with @ tons of stone; that he was 
driving north in Kilbourn avenue on the eust side of the 
street and as he cnme to Adams street he saw the Hudson 
coach appronching from the east, - then about 200 feet away, 
*qming at a great rate of speedj" that the coach ran into 
the truck on the enst side of the intersection, knoaking the 
rear end of the truck over to the west side and that the im- 
pact was of such force as to knock about a ton of stone off 
the truck. On crose~examination this witness said he did 
not swerve his truck before the collision occurred. Then 
he snid, "i pulled it over to the left when I saw him coming.” 
if this was the way the accident happened, in our epinion, 
the coach would have been greatly damaged by the impact. fhe 
repaiz man testified that when the coach was brought in for 
repairs "14% did not necessarily give evidence of a very 


terrific impact.® 


Two other witnesses testified for the defendant. 
One was the driver of another truck belénging to the defende 
ant which was following the truck involved in the accident, 
abowt 150 feet behind. The other was driving a car west 
im Adaug street, about 20 miles an hour. He testified the 
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Hudson coach passed him abott o block away from the intere 
section where the collision occurred, and it was then going 
about 30 miles an hour, As to whether it slowed up he did 
not say, He testified that as the truck passed over the 
intersection, he was about 50 feet away and the Hudson 
eoach "ene pretty near on top of it." He added, “when the 
automobile hit the truck, the truck was on the northwest 
side of Kilbourn avenue," 


The defendant has called our attention to @ 
number of cases announcing the law applicable to intersection 
collisions, Those oases, in our opinion, state the lew 
correctly as aprlied to the fects there presented. The 
trial court in the case at bar apperently believed the 
testimony submitted in behalf of the plaintiff. We eannot 
say from the record that the court wae net justified in 
doing so. I, some respects the testimony of the defendant's 
witnesses corroborated the testimony of the driver of the 
Hudson coach, The oases felied upon by the defendant have 
nO application te the situation presented by the evidence sube 
mitted in plaintiff's behalf in thie once. 


The judgment of the Municipal Court of Chicage 
ie affirmed, 
SUDGHENT AYPIRWED, 


TAYLOR, Pod. GONGURS; 
o*coum6R, J. DISSENTS. 
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¥. MUNICIPAL COURT 
. OF CHICAGO, 
WASIB BazovuT, 
Appelisns, 


Opinion filed Oct. 15, 1926, 
MR, JUSTICR THOMSON delivered the epinion 

of the court, 

The plsintiff, Kiafter, an architect, brought 
this action against the defendant, Bahout, to recover the 
reasonable charges for services rendered the defendant, 
in the dvawing of plane for « garage, The issuea were 
eubaitted te the court without a jury. The court made 
& finding fer the plaintiff, assessing hic damages at the 
gum of $300,00 and entersd judgment against the defendent 
for thet segunt. From that judgment the defendant has 
perfected this appesl, | | 

The only peint urged by the defendant ia 
suppert of hia appeal is that the finding and judgment are 
against the manifest weight of the evidence, The teaxtisony 
wubsitted by the reapective parties ie in conflict, That 
the parties met in October, 1928, and that the defendant then 
engaged the plaintiff te prepare plans fer the erection of 
& @eTage,ia adwitted, : 

The defendant sanaged sewe property belonging 
$© bie wife, It wea located at 2786-2758 Ogden Avenue, 
Chicage, The building on the premiaen at 2786 Ogden Avenue 
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Was & Tlat Dullding, Apparently the buiiding in question 
wan te be erected on the premises at S766 Ogien Avenue, 
One Shapiro, « sentracter, who was 4 friend of the defendant, 
euggested the plaintiff aa an architest te prepare the plane 
fer the gavage, which the éefendant wanted to build, 

The plaintiff testified that he talked with 
the defendant, in Ghapire's presence, and that the defendant 
#014 him he hed o frame garage on hie premises and he wanted 
t¢ tear that down and put up a new buiidingj that they 
discussed what euch a building would costy and the defendant 
directed him to proceed with the preparation of the plane; 
that he drew » rough aketoh of the floor plan anid elevats on 
snd showed them to the defendant, whe suggected a few shangea; 
that he then prepared plane «nt working dravings frou which 
severe. sets 97 blue prints were made, three or four copies 
of which ere sent over to the defendant abeut two weeka late: 
that ebout w aanth after that the defendant cams to hia offices 
and wanted acme antimatter of coet and "I told hie that we 
wasn't suppoaed te get him any estimates, all I eas aupposed 
\@ make fae the planaj;* that the architect ic aupposed te 
prepare speelifications if the owner *ants them but "he dida't 
Want epecifieations:*® that the garage was never built, « he 
ealied up the defendant a mumber of times te see why he did 
not ge ahead with hia buidding, hia intention being te send 
the defendant a bil. for Bis s@evices when the building wae 
put up, ahd the defendant said he was not ready to go ahead 
with it, - he did not know whether he could finaner it - 
ane finally, in the apring of 1993, net being willing te 
wht Longer, he demanded the money due him, He testified 
the wsued and eustemary charge for the preparstien ef avoh 
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plans was two per cent of the estimated cost and that the 
Wudiding would cost approximately 716,000.06, 


“the defendant testified, on the ether hand, 
that he ongaged the plaintiff’ net only to prepara the 
Plans but to progure bide, secure a contracter to do the 
work and preoure &@ building permit; that he told the 
plaintiff he hed & tenant ready t¢ lease the garage, sho 
vented pesseesien in ™ daya, ant told hin, "if you ean't 
fe that, don't etart;” that he reminded the plaintiff that 
there wae “» pork right there at the corner, ond there ia 
e0me Ring of on eréinence against it," and the plaintiff 
aseured him ho had influence at the City Sali, ~ "“dun't you 
be afraid, I sill sake the plane and see thet you get o 
permit." The defendant further said that the plaintiff 
showed him sows skhetches teo or three weeke later, and he 
Gélied the plaintiff's attention te the fact that they were 
waxked "seles-room,* and he «eid he wanted « garage - not 
& Salet~reom, and plaintiff explained that if he aoplied 
te the building departeent for « parmit te build a garege, 
they would be turned down but if he onlled it « salee-reen 
he could get the perait ond “then apply fer a garage later 
@a,* and he told the plaintiff he did not Like that vay 
Of @eing business ~ “then I ieft it te his," The defendant 
said the first time he ever saw any plane fer the puilding 
wee in April,1923, when they sore brought to hie office by 
& young wen, The qupleyse of plaintiff ena indicated te 
the defendant in the court reom But he said he hed never 
seen him before, The defeniant seid he rejected the plans 
whigh were sent te him in April, 192%, 
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One Munger, testifying fer the defenient, eaid he 
was in the garage Wueiness; that be agreed to lease thie 
garage which wa. to be erected by the defendant; that he 
wae present ot the defendant's place of tuaineas in Goteber, 
19024, when the intter talked with the plaintiff, whe, he 
Wax told, wan to prepare the plans for the garagej thet at 
that time te heard the plaintiff «ay he eould go ahead and 
gut the frontage consents himself ~ “hie influenes ia the 
City Hall would overcome any of these obetacles thera,* - 
that he, the witnees, knew about the frontage consenta and 
“galiot that te the attention of Mr, Blefters;" that the 
plaintiff said he would bave the garage finished im 90 days, 
On ereee oxanination this witness asid he had knew the 
defendemt all hie life, 

One Oliverio, 4 real estate wen, testified for 
the defeniant, Me said he wae present in the defendant's 
plage Of business in October, 1965, when the parties hud their 
talk about plans for thie garage, snd ¢hat Shapire, Munger 
ond he were present; ¢hat he was there "$0 make up the leace;* 
that seme objeotion about getting a permit vas mentioned, but 
Plaintiff asqured then he vould have the garage ready in 


SO daya, 
In rebuttal, the plaistiff testified that neither 


Munger nor Oliverie were present at hic conference «ith the 
defendant, = that he had navar seen either of them before 

im hie life; that the enly other pereon present “ae Shepiro,- 
"the contractor, the one who was ee lating aceording to 

the plane prepared.* The defendant testified he never 
engaged Shapiro to build the building and thet he had nothing 
to do with 4%, Shapire did not appear and testify, 
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Nuoil, « drafteuan employed by the plaintiff, 
testified he delivered several sets of biue prints for thie 
garage to the defendant at hia effies, in Gcteber, 1993, 
amd that the defendant ieeked thes over and remarked that 
they locked all right to him, Me aleo eadd he never delivered 
any bluse printe t© the defendant in the epring of 1923. This 
wae the witness tae defendant had previenaly tentified he 
hed never eon bofere, After Musil testified, the defendant 
wee Yeealled fa hie own behalf, and caida thet «ben Mucti 
teek the stand he resegniszed hin, ~ that he «mn the ene 
who delivered the plang to him in April, 1003, 

The defendant contends that appareatly the reason 
why the plaintiff 414 net proceed with the erection ef the 
garage, for which work he «ne engaged, vas his inability to 
secure & permit, In that connection the aefendent, while 
Seotifying in hiv own behalf, said thet the building sedjcin- 
ing hic fiat building, ‘wae eewmer gurfen, ~ 46 is ast o 
gakage ond hoo never been used oe ene," Hie #itReas, 
Oliveric, cerreberated that testinony, saying, "I have seen 
the budliding that wae on the premises at thet time, 1 could'nt 
oll it » gerege; 1% wee half frame and half briek and half 
of it is Gpen at the back, I think yoare age they weed it 
for & garden of som kind, They vere not using it for « 
gatage prier te that tine that I knew of, I am pevitive I 
Rever Gav any Gara in there," But the defendant himsel? 
teetified to the contrary when he was called 46 the atand at 
the opening Of the trial, under section 33, He than testi- 
fied : "At 2756 was a wooden building that had been used aa a 


 « getage, but wae condemed,* 
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The plaintiff? teetified nothing wan ever aaid 
about having the gayege fidiched in @ days, nor about 14 
being in conflict with any ordinance, ~ "the existing garage 
wee there," in which circusetances "there ie no requirement 
for frontage consenta,* « "thet was never Giseusaed,* He 
alee tentified, "I waan't te de anything about getting ao 
perait.* 

The bare etatement of the evidence submitted 
by the reepective parties, demonetrates that 14 is in 
hepeleas conflict. The trial judge, whe sow the witneases, 
aad ebeerved them while testifying, wan in a much better 
peeition te juige their credibility than we aon be, from a 
Yeading of the testimony as it appeare in the recerd, 14 
would ba quite duwpeesible for thie court to eay thet the 
finding and judgment of t hettrisd court were againat the 
manifest weight of the evidence, The judgment is, there- 
fore, affirmed, 

JUDGMENT AFFIRMED, 


Taylor, P, J, smi O'Connor, J, 
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APPELLANT. 


Opinion filed Oct. 13, 1926, 


HR, JUSTICE THOMCOR delivered the opinion 
of the court. 

The pleintiff, dvene, o corpemter contractor, 
brought this action against the defendant, Sharp & ‘mith, 
deniers in surgical and hospital supplies, to recover a 
badanee he claimed due for services rendered in removing 
& lot of partitions, shelves and other fixtures, from 
defendant's former place of business on Hichigen «venue, 

im the Gity of Chicago, and installing them in ite present 
place of bueiners on Lake Otrest, amd ite factory on Clinton 
atreet. 

| The plaintiff filed a declaration consisting of 
the commen eounts, the ad damnum being $3,000. Later, a 
wild of pertioulare wae filed setting up « writte sontract 
and alee civing the amount ot labor ond material involved, 
alleging that plaintiff was te be paid “in secordance with 
the Usage and custem in the G4ty ef Chicago." It further set 
tp materiel and lebor involved in work done in addition te 
that originally contemplated, for which plaintiff atated he 
was to be paié on the basis of fair each value. The 
Agfendant filed a plea of the genersel iscue, together with 
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a plea which wee designated « plea of set-off setting up pay- 
ments to the extent of $4,000 and alleging thot plaintiff 
failed te perform 211 the work he sgreed to do. fhe issues 
were subsitted to a jury and a verdiet was returned finding 
the issues for the plaintiff and aeseneing hie dameges at the 
eum of 4013.25, The court entered judyment ageinst the 
def ndent for thet awount, from which the defendant has 
perfected this appeal, | my 

Tne defendent contends thet the verdict and judg- 
ment are sgainst the manifest weight of the evidenee,~- that 
the svidenee foils te show that any contract wae entered 
into between the parties, and that there wae not sufficient 
evidenee to sapport plaintiff's eleim on the baeie of a 

it appears from the record that it beecem necessary 
fer the defendant te vaente the building 1% was ccoupying on 
Pichigen avenue becouse of the effect of improvements that 
wexe being put through along that street under condemnation 
progecdings. The defendant admita that &t sent for the 
plaintiff in connection with work which thas becaws necessary, 
bat the parties differ as te what teok place between then, 
Gne “herp, of the defendant corporation, with whom pisintiff's 
conversation wae hod, testified he told hix to go ever and 
eee their attorney *in regard te setimetez on this work," 
ana thet ister he asked the plaintiff if he eowld give him 
am ides of the eost, and he eaid he eould mot, wheroupon “harp 
eni4 be would give plaintiff the job of txking out the 
fixtures and inatelling them in « new loestion, “end I will 
pay you five ner cent plus, or ten per cent plus;* that 
‘pleimtiff said he had no money and cherp replied he would 
pay him weekly, “se you ean pay fer your soterial and your 
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help.” Thies teatimony ie not consistent with that of 
defendant's attorney Sarr, “hich was to the effeet that 
when the plointiff came to him at Sherp's direotion, *te talk 
about the eotinete to be used in connection with the settling 
of the damage to “harp & omith for moving,* it not only did 
not appear that the plaintiff could mot give him any idea 
of the cort, as “harp to stified the plaintiff telé hie, but 
Berr said evans, the plaintiff, told him he had done the 
sume kind of work “at lenet once or twice before for wr. 
Sharp,” and thet he knew what wae wanted, and further, that ao 
few dsys later ‘vane oubmitted hie figure in writing, end 
that thie statement had been turned over by Sarr to the 
attorneys for the owners of the building “hich defendant 
eecupied, and wae used by thew in reaching an adjustment with 
the city, a8 to the domges to be paid in eonmoetion with the 
pending condemnation procs«dings. The statement ehich 
ivone submitted to Parr at that time was introduced in 
evidence, It read as follows: 
bf shelving, bal furnich all hber to take down all 
tor st ibs~57 to~ sjohigan Avenue, end instell sem” 
de of the Leop, Tor the eum of “even 
Thousand fro Hundred and (isty-five collars ($7262.00), 
heepy. Submitted 
tT. P. fvons,* 

The tentinony of the olaintiff on the cuestion of 
his contract with the defendant wae to the effeot thet when 
Sharp sent fer him and he went to the defendant's place of 
business, Sharp told his they had to wove again and asked him 
to wive defemdent “an estimate as soon ae possible;* that 
Plaintiff "estimated the job on each of the seven fleere and 
besement separately,” putting hie figures in his book which 
he showed Sharp, and that this estimate amounted to $7,265.00. 
The plaintiff teetified that “harp then told his to go and see 
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their attorney, Barr, and the latter asked him "to subsit 
the e#timate in writing because Kerr would have to subsit it 
to the Local Board of Iaprovements with tha other Side;" thet 
the witness then cut Ais estimste in writing and @livered 
4% to Barr, keeving «2 opp hiwsslf, whieh ene admitted in 
evidenet as the ovigiesl. This occurred im february, 1918, 
the plaintiff tectified ke vaw charp frequently after that 
but Sharp seid the acving reuld not be done until defendant 
had received ite money frow the Cqty, and the firet week 
in Mey Sharp sent for him sguin exying be bed his soney «nd 
Wanted to go shesd with the woving, asking the plaintiff 
hot soow he @ould do it, amé it wes then «greed the plaintiff 
wat te put tis sen to work on the flowing Thursday, hich 
wae cone, 

The so~-alied “estinate* eebmitied by the plaintiff 
wae in gubetaace ané in fora, 4 dafixite crepesal to do the 
work contemplated, at a definite etatec figure. fre plaintiff's 
evidenee was such ax would warvant tht jury in concluding that 
this proposal «as accepted then plaintiff wae directed te 
proceed with the work, auc did¢ ac. 

The plaintiff teetified further thet on the Saturday 
felleving the beginning of the work, “hurp asked hin te put 
more garpenters on the job, *to get « Fleer in shave to open 
Monday," end plaintif? vent te Union headquarters and precured 
i8 more wen to wrk Seturday afterncon and Sundey, and he told 
Sharp Ae had not figured over-tine work on the job, and ‘harp 
tol4 hin te *go ahead, ~- keep track of the extras.* ‘ee find 
eorreboration of thie in Sharp's testimony, te the effect that 
he “was very anxious for the men to go to work, 46 we sould 
etert business Monday morning in the new place,* Plaintiff 


<> 4 ; 


ee, 


fi 


a 


epee nc re . 


ser 


te Pte dee) 


“ nr ee 


a Se aie 


cpt 
4 


toe waits & 
J. eee 


eee keatate oat 


+ 

, 

f 
‘— 
P 
5 

se 


~2reges ~ 
bien tha ee 


ao 
i 


es 


Pe ge ane Ca: 
27s . +5 : 


a 





eae 








ws 


ra te by 


Fhe eg 


om % 


' 





Tet ne eats ae 
8 beim aries Sohn teal cena ett oat 
AR Pimdun edowted Mwor wnat ogmnned paktiww at ate ane | 

baile “yebiy ides ete Utte ehammmvemeE ke bueet tues 
tomrtie dar ym) swe at otemtine ahd teg Meme, vr | 

Gt Setsins:, axe Miele yMeenkd gece ¢ pahoons. yet OF fH 
FATE. spends ah bowEoNd akon Lomtaken age oa nme bee 
2 ikke AON A ARUN IORT KBAL COe o8 BOR U ane WEOaRale ee 
frakee eb Lite snob ad Jom ive patuom ode ie RAGS ee 
teow tent ost Mam suk’ ot AON Yemen Adz berdowmn | 
YUP Aleta Wii sakine yuReeOR ede Ske bepile,ay oF, bite 
Titeise ait seems meth wow Ob baw ost ob BLUR, 





















ae 





% Cali wi a 


Pientatn od. eerie ¥ “henna Lote a, 
ad? eb ot Loarmety avhatted x, neh at ty ponte 
se Ryl? Deteds oF ie ted © ty xhedaker 
test ibatnnge ok eH, oct, aeTRI Blue 4 

OF metorrt dow TIhtalaks sabe besarte 
hie Me Sh 08 th Bes 
seals fat. tott nesta bol itenot > cam edgy oe 

tee Ot str watins GRR) tac ae We sutaeiges ode 
ee ie ze 
| “SNR SR ONSEN Lc" xt 


as f bie ‘ 


if th 


gta ths alte 00: toe cai ra 





; haa oh Neamt xe: abe, Ye. 


Od 
further testified that the new quartere rented by the 
defendant on Lake Otrect were narrower than those being vacated 
and this necessitated coneiderable remodeling of the fixtures, 
which he told Sharp he had not figured on, and tharp anid, 
"Keep track of it and I will pay you extra,* 

The plaintiff testified to extra iteme of material, 
lebor, and overhead totalling $749,785, which, with the 
eFiginsl figure submitted, ~ $7265.05, - brought the total to 
$0014.75. We admitted receiving payments to the extent 
of $4,000, That left « balance of $4014.75, which vas one 
dollar wore than the verdict returned by the jury. 

Defendant has tolled our attention te several 
matters whieh, it is contended, correberate oharp's state~ 
went on the question of the agreement between the parties, 
they are; (1) harp paid the plaintiff from tine to tine; 

(2) when the work was completed, ae plaintiff eloims, or he 
wae discharged, as defendant claies, he 414 mot ask for any 
woney or wake any claim for « balunce for several sanths; 

(3) he kept an itemized aecoumt covering labor and «aterial 
om thie job, se@cording to his testimony, which would be 
quite unnecessary if he had a contract fer a definite figure; 
and (4) the defendant submitted the testimeny ef another 
gontracter to the effect that a fair pries for removing and 
inetalling the fixtures at defendent's nee location om Leake 
Street, would be not te exeeed $3,000. ae to these matters, 
it appears from the record that the defendant did not pay 
plaintiff *veekly* as “erp claims he agreed te, fe do not 
consider the fact that the sisintiff made no claim for 
further eompensction, from teptasber, after which no work was 
done, till the following January, 28 of any significance, 
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Plaintiff seid he kept his iteeized account for the purpose 
ef paying of f his help from week to wesk, “© agree with the 
Gententicn ef the defendant, that such of the deteil which 
@ae introdueed in evidence, ss to the sugbar of wen 
employed by the plaintiff and the hours of isbor put in, vas 
quite iematevial, but we fail te see that it did the 
defendant any hare. Ae to the testimeny of the other con- 
tractor, it appears there were a number of elements he did 
not take into consideration, one of which was the fixtures 
Femoved from defendant's former logation on Bichigan avenue, 
te ite factery on Clinten street, ich wer: aleo involved in 
plaintiff's sontrect. 

In the conflicting state of the evidence in this 
veeord, we fail to eee how this aourt would be justified 
in disturbing the judgment. ‘There is sufficient testimony 
for the plaintiff, te” support the verdict in his faver, The 
jury apparently believed that teetimorny, e gannet say thay 
were not warranted in doing #0, and in dieregerding the tes- 
tiwony which was aubsitted te the contrary. 

It le sontended the trial court erred in admitting 
in evidences, « book in which the plaintiff kept an cccount 
of the items be claimed vere involved in this job. In our 
opinion the trial court did not err in admitting it, although 
the resoerd it conteined wae in pemeil and the lesves of the 
book on which the items of the harp & Smith secount were 
written, had become detached. ‘The pages contsined some 
ficuree which the pleintiff hed only recently ritten dow, 
but thete were festings of the figures ehich sade up the 
record iteelf, and the latter, the plaintiff testified he had 
recerded each (aturdsy covering the current seek, and they were 
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ied 
recorded when the plaintiff made up his pay roil. He 
teetified further that the entries gave the amount of isher 
employed on thie work fer the defendant and thet they rere 
correct. {¢t another point the plaintiff teretified that shen 
the item: were written in the book, the leaves on shich they 
were made vere bound as a vart of the book and that "the 
entries vere mode st the time of the work," ~ that this was 
“e record of the men and material emloy2d, is his own 
henéeriting." 

Appetentiy one sheet er gage contained the record 
of igbor used in the original contr.ct end another gonteined 
that of the extra cherges involved. fhe plaintiff further 
teetified that he kept no other payrell than the book 
introduced in evidence, and that he paid tie men by this 
book. The only part of the reeerd which wax material, in 
our epinion, tae that referring to the extra work. ‘Syt it 
Was Gompetent to that extent ae a book of account, The 
defendant contends that it was used merely se a memorandum 
of the past resolleetion of the witness, ven in thet case, 
it wae mot lepreper to receive it in evidence, in behalf 
of the party using it. Koch v. feurson, 219 111. app. 4685 

storag: rroneter Go. Ve Hotel Le Salle Ge.,342 111i, 
App. 642. in contending the contrary, defendant cites the 
Gase of gubllerd y, celedman, 174 Ili, top. 259. fhe 
memorandum involved in thet ease wae mot a memorandus of 
past recollection. I¢ ws one made after the traneaction 
involved had taken place. 

Our attention hee been called to the testimony of 
Sharp to the effect that “hen the plaintiff left the work, 
at his direction, he told him te send biw « bili, if anything 
was due him, in teply te which fvene seid, “1 cannot de it, 
I have not got any books," It ie pointed out thie testimen 
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wae not denied, The eVidenoe shows the book introduced in 
evidence wae loat for o considersble peried of time, he 
plaintiff testified he bud a talk with defendant's iewyer 
about the payment of hia scoount ond when he went to sake up 
a Statewent at the lavyer's request, he looked for thie 
book but could mot find it, He tevtified he found it later 
*on the top of the desk between the pigeon-holes and curtein,* 
ead thet it 2a in the eame condition when be fownd 14 ae it 
wae at the time he produced it in court. Gounsel for the 
éefendant rather ridicule thie “convenient discovery” of 
the book, in their brief filed tn thie court, Theat was a 
feature of the plaintiff's ease for the jury to weigh 
and @onsider, They oreamably believed the plaintiff? was 
telling the truth, “ee find nothing in the record, hich, 
in our opinion, would warrant thia court in deciding thet 
they “ere not justified in doing a, 

for the reasons wo heve given, the judement of 
the Gitewit court ie effirmed, 


SUOCHERT APTIRKND, 


TAYLOR, PF, de MED o'OoR#OR, J, GONGUR, 
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ANTON FUIRET & 00., 2431.4. 609 
Appellees, 


APPEAL FROM 
v. MUBICIPAL COURT 
YRANK KLIKA, OF CHICAGO, 
Appellant, ) 


Opinion filed Oct. 13, 1926. 

UR. JUSTICE THOMCOW delivered the opinion of 
the court, 

The plaintiff partners brought thio section 
againet the defendunt Kiika, te recover « eoumievion 
they claimed wie due them ac real estate brakera, for 
services in bringing about the sale wf & pheve of prorerty 
belonging tc the defendant, They claimed the sale of the 
property, which hat been consismated, was the reault of 
the gervices of their ealeaman, one Beeek, The purchaser 
of the preperty «ac one Poaluany, It iu the pesition of 
the defendant thet the sale vac agt brought about by the 
efforts of Saeok, Wut of another real estate broker, 
whose name was Baute, After the sale was made, the defeniant 
poid a commission of $670.00 to Bavtsh, Gavek hed made 
known hie cluim te the commission, ond the svidenee shews 
that Baste gave the defendant @ bond to secure hie against 
any lees he might euffer by reason of payline the coumission 
to him, The iosues were aubmitted te a jury, and the verdict 
vetarned found the iseven fer the plaintiffs and aseessed 
thelr damages at the cum of $876.00, whieh wae the amount 
the pleintiffs claimed, « being the uavsl percentage of the 
aelling price, To reverse that judgment the defendant 
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hae perfected this sppeal. 

Yo Ontitle the plaintiffs to the commission elained 
by them, the burden was upon them to show that they were 
the efficient, proouring cause of the pureheee of the 
property by Poslueny, The defendant sententa the trial 
eourt erred in denying his setion for a directed verdict 
®t the clese of the evidence, In our cpinion, that con- 
tention ia not tenable, The testimony submitted in the 
plaintiffs’ behalf was sufficient, in oi] the elemente 
essential to their ouee, to take the cave te the jury, 

On that question, we way net weigh conflicting evidence, 

But the defendant askex a further contention that the 
Verdict and judgment are against the manifest weight ef the 
evidence, On that question, contrary to the contention of 
ecunsel fer the plaintiffs, #¢ are cbhliged te consider the 
matter ,of the weight of the testiaony submitted in behalf 
ef the respective parties, wit we are not concerned vith 
the uwatter of the sere preponderance of the evidence, but 
the question presented here is whether, in the opinion of 
this court, the weight of the evidence is manifeetly and 
Gloarly againeat the finding of the jury an¢ the judgeent of 
the trial court, 

On the omestion ef whether the plaintiffs were 
the precuring cause cf the «ale of the defeniant'« preperty, 
the only witness in theiy behalf was their ealesman Sagek, 
The substanes of hia teatimeny was that be firet talked with 
the defendant about the sale of hie property early in 1895, 
The property in question sae a eters with a five reom flat 
above, At thet conversation, Saaek testified, the defenient 
asked hin te see if he cowld find « purchaser for this 
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olen 
pheoe of property, aud Bagek secured the detailed information 
aboul the property and agreed to see what he eould de, The 
defendant's price wae $29,000, There was a $9,000 mortgage 
on the property ond the defendant told Sasek the purchaser 
aguia have t¢ be in «2 position to make a cach payment 7? 
$0,000 or $16,000, Saeek further teotified that Poslusny 
wae lecking for a eulteble pieoe of property in thin 
kocality, omd be ovked Sasek if he knew of anything availiable 
there, and be took him over and chewed bia the defendant's 
property, from the @uteide; thet Peslueny eaid he gould 
net hondle it himself but he wae "figuring on « syndicate" 
to take At; that he (Saaek) told the defendant he bed 
Poaluany interested; that thie wae in April or May, 1923, 
ond im June Peslueny told his that these he had in ming 
ae @ eyndieate bad not reached s conclusion and he, pereonally, 
444 mOt have enough qaeh te wake the purchase;; that he 


urged Pesluany to ace what he sould do to Faise enowsgh cash 
apa Poslueny seid he would try, ond let Rim kace lated; that 
the latter pert of June he saw the defencant an¢d told hin 
Peslueny woe 2till interested in the property and wae trying 
+6 vralse enough cash te make the purchase and he (the 
@iteese) thought Peslueny «ould euceced in deing eo, Bacek 
further testified that Poolueny called him we in the latter 
part of August er firet part ef September, and he tuck him 
ever and showed him through the ineide of the pubidtag, ot 
which time tho defendant and hie wife were present, und 
Poslusny wae pleased with the property, Again, about the 
widdie of Oetober, Saeek said, he took Poalueny over to ace 
the defendant ond “they talked mattere over *** ond he 

eeid be io eatiefied with the termaj® that the defendant toad 
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Posluany about the terme of the first mortgage "and thet he 
will gee that the second mortgage is srrenged for" and that 
Peslueny said "it waa tee late, the banke were sleced," 

ami Giregted Saeek te gowe to hia office the nest sorning 
at which time he sould give him a check for $1,000 tovara 
the purchase, snd they could draw wp the contract. Sasek 
testified further that he wes at Posaluany'e office the 
following merning aa agreed, at which time Pealueny 
"atuttered and get red" and told him he was sorry "but he 
mule the contract in Mr, Basta's office Inst night," 

The eubstence of the defendant*s testinesy was 
to the effect that a nusber of real catate brokers had 
inquired of him about the oale cf his property ond he told 
them all he would sell if he get hie price, which wan $29,000; 
sna that Gasekewas one of theee and hia first converestion 
with Bim abeut the sale of the property wa« late in the yoar 
1922, At that time, the defentant seid he wanted $35,000 
fox the property, but in Moxoh, 192%, Susek again talked «ith 
him and he then told hie his price was $29,000, About a week 
later Sasek returned and told the ¢efendant he bad a preepect 
wut he thought there #a« “nething doing now," The defendant 
further teetified that he next saw Gasek the follewing fall 
when he came and asked the defendant if his property waco «till 
fer sale, and he told hiw it waa and the price wae the nase; 
that Sagek said he was going to shew the property te the same 
prespeet he had been working on the previous spring, and the 
defendant told him he had "better get » bustle on,* and there 
were others after the property and "I think it will be gone 
in « dey or two," The defendent sadd the next time he enw 


AY e 





ae) 


é fj ; : Le tet 
ae | ya nT Beer een 


ee eee BY cog q i FF ai Wats ny & se f stead 7 ne 4 


Ay 






“ 
ed 


#3 
? 
% 


t eee 
















a ; i pa 
“pssst “it * yee x paten piaaniah ion + need ' rai 
Rh aatpttoy ote ean mac Pha sa seat m e 





=fe 

Sasek wae after Basta hed come in bringing the $1,000 
aepooit Poslwuany hac given him, and the sontract for the 
defendant to eign, The defendant seid Seeek had never 
brought "Mr, and Mrs, Poslusny* inte his place and shewn them 
the property and he denied there had ever been any auch 
oonvercation ae Sasek teatified te, in his atere, The 
defendant's teetinony further wee to the effect that Basta 
came to him the latter part ef Coteber or the first part of 
November, telling him he had a prospect and * he wanted to 
get the terms,” ari he gore them to him and be said he would 
be back in & day or tway that he Aid return in « few days 
ond they again disqueeed the terme, the defendant telling 
hie ke wanted $15,006 cash, but he told Basta, "I wild tel 
you if you get a geo responsible men that I know ia of good 
character *** thet 1 could be eure of getting wy woney, 
I will take back a necond (sertgsge) on this preperty, - so 
*¢ arranged i¢ that way," The defendant aaid thet the first 
time he knew Poelusny ses the buyer, Baeta waa working on, 
van when "tht contrect had already been drawn up," and pre- 
sented t¢ the defendant for hia signature and Basta came in 
with Pealueny's check for 1,690, 

Basta and Pouluony beth testified for the defendant 
Beete oaid he subeitted the defendant's preperty to Poelusny 
in March, 1943, ond the next time he talked with his wae in 
October or Novewber,, He alee teatified about his conver~ 
sation with the defendant in which the latter dald he coula 
clear off the firet mortgage, which hed some time te run, 
but 4% would goat hia six month's intereat to do it, andl 
0 he, (the defendant) said, “Af it is o good man* he would rath 
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take @ e¢cond mortgage fron him than “pay thot bonue, * 
and Basta replied, "It iv « good man buying,* and that the 
next thing that happened was, he tock the eantraet and 
Poslueny*s check to the defentant, and *thet's the firet 
time I ¢¢14 hia whe the purchaser was,” 

Poalueny testified he had teld several real estate 
wen he wae in the sarJet to buy « plese of preperty in 
tie leeelity, end be firat heard ef the defendant's property 
through Basta in 1943, «hen Ba eta wae the cashier of a 
bank in that aeighborhoed, It eecme Basta left the bank 
in June 192%, and went inte the real eetate business, He 
eaid Sasek evbeitte’ thie preperty te bie in Maroh 1995, and he 
teld him he had heard about that property previously; that 
Sasek gave him a price of $25,000 and « few days later Sacek 
told him the defendant's price eae $21,006, amd tha best 
they gould de in the way ef o mortgage wae $14,000 or 
$15,000, ond he replied that he could not buy on these terms, 
ani he did aot see Rasek during the next siz senthe, Posluany 
eaid he saw Banta about June or July, 1925, and again in 
Septesber when Basta told hia the defendent wanted $23,000 
fer hie property ond he tolé his to ose if he oowld get it 
for @ Little leegj; that sbout this time he called up Sasek 
ané eeked him “if he had anything fer aale" which woe "sore 
reasonable*® even if 1¢ *«a_ @ Little farther away, se I felt 
thie wae a Little tee Righ priced,* ani Saeek aaid he would 
let him knew; that eometing in November Sagek came back and 
tela him the only preperty he hed anywhere within a half 
wile, ~ae the defendant's and that "I would have te have 
| - $25,009 in cash to do the deal;*® ond if he did not buy it, 
he (Sacek) had another preapeet whe «wuld, Poalusny testified 
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further that he then called up Basta and told hie if he 
would guarentee he ould get a mortgnge of $19,000 on the 
Property, he would take it, and Basta seid he wowldj so he 
elesed the deal through hia, Poslusny said he never visited 
the preperty with @agek ami never examined the ineide of 4+ 
before he bought 14, 

if the jury believed Gasek's teetiwony and dine 
believed that of the defendant and his witnesses, thay vere 
justified in finding as they 4id. The clement of the nuwber 
ef the witnesses is not the only onc involved in the pre- 
penserance of evidence, Sasek was & disinterested witness, 
ae he wae no longer connected with the plaintiffs when this 
S86¢ Wee tried, Basta, ac well a» the défendant, were inters 
eeted witnesses, a2 will appear from what we have already 
said, There vere seversi rather atrange sirousstances in the 
aGCOURt given by the defemiant and hie witnesses, One does not 
usually put $20,000 late « pheve of property, without secing 
the inside of it, when he is in the circumstances in which the 
evidence shows Peslusay was, Another olesunt in thew teetiseny 
vhich may have influenced the jury wae that the defendant wae 
willing to teke & second mortgage if Basta got his « purchaser 
whe wae "a good responeible man, thet I knee de of goed eharacter 
oo I oould be gure of getting ay money*® ond yor, ageording te 
the defendant and Basta, the lntter went ahead ond closed hia 
@¢ai with Poslueny ond aceppted hie deposit of $1,000, without 
eaying maything ae to whe his prespest waa, exeept to Yewark, 
“it is @ good man buying it,* 
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After « onreful consideration of ali the evidence, 
we have concluded thes ve cannot ony that ite weight is 
manifestly against the finding of the jury and the Jjvdgeent 
Sppeaied from, 

The defentant offered his wife as « witness to 
teetify that ohe wae never present «hen Basek brought Peslusny 
te see his property, @a Senek had teetified he did, and 4% de 
nov contended the trial court erred in sustaining plaintife's 
Sbjeotion te her testimeny, In our opinion, she was net « 
eOmpetent witness, wnder the srevisicae of our statute, and 
the trial court did net orr in this ruling, 

Vor the reasons we have given, the judgment of the 
Municipal Court is sffirmed, 


JUNGRENT APFPIRMED, 


Tayler, Pd. aaa O'Conner, a, 
Someur, 











Kat 





: tah Pig high 7 0oe 









Ain on | 


, 











4 
Ne 


Siar CR a tele LR et Pitas Fegan tak scsi sien HOF alta 





 Dikahaek:- Sey See ob'eugs Rt: ie, 





ad. 7 ae 
186 « 30876 


DAN BALDING, doing business os 


DAN BaLDI#O & COMPANY, AS tk, 609 


Appellee 4PPEAL FROM 
v. MUNICIPAL COURT 
JACOB BASS, OF CHICAGO 
Appellant 


Opiniom filed Oct. 13, 1926, 
Se, JUSTICE THOMBON delivered the qplieien 


of the eourt, 

The plaintiff Baldine brought thie acticn 
te recover a real eatatée comelasion of $1650,00, which he 
claimed wan due him from the defendant Basa, in payment for 
services rendered in bringing abouts the cale of certain real 
estate belonging te the defendant, fer a price ef $65,500, 
The ieeuse were gubmitted te a jury resulting im « verdict 
im favor of the plaintif? wid ageinet the defendant fer the 
amount sued fox, To reverae that judqment, the defendant 
has perfected thin appeal, 

The conneation of the plaintiff with thia 
t®aneaotion *as through ons Girard, « real estate breker in 
the plaintif e's eapley, The purchaser of defendant's preperty 
@as tne Ariani, who Operated « bank know ao the Fire 
Italian Gtete Bank, Us made the purchase through « clerk 
employed in the bank, wheee nome vee Poresta, 

In hie stetement of claim, the plaintiff alleged 
he hed been directed by the defendant to find « purchaser 
tex hie property at «= price of $60,000, "or aome reasonable sum 
approximating thet aaountj" that the plaintiff precured 
Ariami os 8 purchaser, whe was ready, willing an@ able te buy 
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"at Mestipulated price of §65,000; "thet Ariani requested 
that the dest be made cut in the muiden name of bia wife, 
Felicia Foreetaj that subsequently the defendant eon 
veyed the premiees by “arranty deed te the said Policia 
Vorasta, and on the sume day the latter conveyed the premises 
by GUit claim deed to “Ariani, her husband," by renson of 
which, plaintiff Deaame entitled te a comiselion of three 
per Gent of the eaie price for hia aerricea, 

By bis affidavit of werits, the defeniant denied that 
Plaintiff’ wae in any way insirumental in segotiating the 
gale of thie property or that he had seid or conveyed his 
preperty to Ari#ni, but that he had conveyed i: te Felice 
Foresta at the price of $56,500, and thet one Turek wae the 
broker whe megetioted the sale; and thet he, the defendant, 
had never met a women nawed Felicia Foresta but he believed 
the persen nomed Foresta, who had purchased the property, 
vas & Man, 

Tho defendant, called es a witness by the plaintiff 
waiey seotion 64, teetified he hed talked with pisintifs'ts 
onlegean, Girard, about selling the property in question, 
in damary, 1023; thet be knew « breker named Turek; ‘that 
he hed been through his buliding with Ariand and Girard, but 
met with Arieni and Turek, an‘ thet he had sold his preperty 
te Felice Poresta for $55,500, 

Aviani, salled ae a witneas by the plaintiff, 
Seetified that he met the defendant Bees in May 19°35, at his 
property with Girard; that the defendant then asked $96,000 
fer the property and he meade ne offer, but told Baas he vould 


det him heey from hiw later, He said Turek later visited 
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hie office “ith a propesition for him to buy thie property 
sud he Visited the property sagoin, the defendant and Turek 
Bhing present; that he bought the preperty in December, 192%, 
eending Felice Forsata, who wae o clerk of bis, to take title; 
that he sent Foresta because he “was too busy," that he 

made hia contract with Base end Turek, This witness testified 
that he made on offer of $55,800 to the defendant for his 
preperty in September and be refuse it. He wae then acked 
who waa with bie when he sade thet offer and he answered, 
Wthe firet time Girard, the eecend time Mr. Turck,” He wae 
then ackedt "The fires time you were with Wr, Girard and 

Mr, Baae and at thet time did you offer 65,5007" He 
anewered, "Yes Six." tLeter, on re~direct examination, he 
eid Bie offer of $55,500 te Basa in September, vas in the 
presence of Turek; thet he hed nct made an offer to Bass 
previeusly; that at the tise of hie aeseting with Baes and 
Girard he did net esay anything about §55,560 but he*effered 
$5°,500 to Girard, ® in July when Base was not present, 

Thic eitneee was aleo asked, “After you met Base you told 

him you were buying the building, Just befere the deal 

wae ¢cloeed? Ho anewered, "Bofereshe knew alee that I was 
going to buy," 

- One Caliguri, om eupleyee of Ariani'a, testified 
that Ariend wan the buyer of the defendant's property) that 
he wae present with Arieni and Girard when they were shown 
through the wuitding/base in May, 1923; that he and Arian 
went through the Wullding agein in Septewber, when Turek 
ani Bass were progent, 

Porewta was called os « witness by the plaiatiff 
and tentified he met the defendant Bass in the présesnee of 
Tarek; that when he clesed the deai he gave Baes a check for 
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$1,006, signed by Ariani ond dra wn to the order of the 
witness; that he went to a lawyerAe office to sign the 
otmtract of purchase at Ariani‘s direction; that he "went 
wer te the West Side Auditorium for Ariani to buy him te 
auve him $1500 to $2000," 

Girard testified that the defendant asked hin 
*o find « purchaser of Wia property in Jenuary, 193%, and 
the fellewing May he tock Arisni to eee the property; that 
Base then asked $60,000 for hin property; that he Later 
offered Base $55,000 and still later, $95,806, *hich Baes 
refused, ssying he wanted more then that; that he talked 
with Buse aghkin about the property in November, at which tine 
Base acked him to see if he could get more money for the 
property, and a little later he learned of the transfer of 
the property from Base to Foresta and from the latter te 
AFiani, 

The plaintiff? introduesd in evidence the warranty 
deed from Bags to Voresta and the quit sisim deed froa the 
latter to Arieni, ‘The recerding stamps on these deede chewed 
thet they had beth been recerded on Deoamber 5, 1053, at 
the same heur, 

Arieni's iawyer, Bernard Nath, wie oslied as 6 
witness by the defendant, He identified the eantract Foreeta 
hed executed and the $1,000 cheek which had been given the 
defontant ac a firet payment, Gn the reverses side of the 
SOmtTae$ faa an unuewal Peragraph headed, "Addenda," reciting 
that the contract hed been entered inte by the seller upen 
the representation that ne broker other then Turek had eub- 
mitted the property te the putchaser, and thet "the above 
named Charles Turek joins in signing these prevents for the 
Purpose Of evidencing thie representation end aceepting the 
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the cowmlegion hurein provided, ae full compenution to 
him,* This witness teatified that he theucht the reason 
4riani did not want to be known in the purchase of 
Gefendant's property waa that he seemed to be afraid if 
éefendant knew anyone connected with the Firat National 
Bonk was attempting te buy the praperty he would want more 
money for it, He further teatified that he knew Felice 
Forgets vas not buying the property, ~ that Ariand told 
the witness the purchase price was $95,800, 


The defendant Base teatified that he signed 
the Contract to sali his property to Forssta when it was 
wrought to him by Turek and that he deeded hia property to 
Foresta and paid Turek « commission of $700, He oaid he 
Gid not know Foreeta when the contract of purchase was 
brought to hinj that he first set Foresta in the office 
ef Nath, the Lawyer for Arianis thot he met Ariend the 
Previous April with Girard; that Girard told ain he 
sould not get more than $65,600 from Ariand, and Girard 
eid he would drep that deal, 

Tt in the contention of the tefeniant that the 
Plaintiff 414 not make ont a prime facie 2n08, ~ that the 
Pladatit? qubwittved go testimony, shoving or tending to show 
that he had produced » purchaser, ready, whiling an4 able ta 
wuy Big property on the defendant's terme, snd in eny case, 
thet the judgment ie against the sanifest “eight of the 
evidence, Ag we have alveaty atated, it in clear that the 
purchaser of this preperty vac, in fact, act Foreeta, tut 
Ariami, It seems equally clear that the defendant wae 
widling te and did ell his property for $95,800, Arieni 
tentified he offered that mum to the defendant "around 
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September or ao." The eale to Forceta for that emount, 
wae clesed in the first days of Deeesber, Ariani gave 
testimeny indionting thet before the deal was alesed, the 
defendant kaew he wae the buyer, The defendant's teeti- 
mony is te the contrary. The uevel cemsiacion on that sale, 
under the testimony, would have been $1665.90, The commission 
the defendant actually paid Turek was $700. In cur opinion, 
there is eufficient evisenve in the recerd te euppert the 
plaintiff's enee, on? sorecver, «eo do not deem it surprising 
thet the jury veturned @ Verdict finding the iseues in his 
fever, It is true, aa counsel for the defenient contend, 
that fraud will mot be asaumed but must be proven, It 
is equally trus that 1¢ need not necessarily be eatablidhed 
by Givect evidence but way be shown by circunstantiel 
Widensce, Hitten v. Enott, 134 211, Arp. 204, In cur 
opinien the evidence in thia case is such as to justify the 
eonclueion that the real reaqon why thie cale was oendunmated 
through Forests, was to eave the defendant about $1,900 in 
aoumissicnea, PForesta frankly tentified to that effect, - 
sithough he eaidit wan to eave Ariani Meneay, inetead of the 
defendant, 

The defendant contenda that the trial oourt 
exred in refusing te incorporate in ite charge to the 
jury t#6 paragraphs whieh were subsitted by him, The 
firet of these wae almost verbatinu copy of another which 
the defendenr submitted and «hich the court gave, The 
second read av feliewa: WHere « broker agreed to agespt sa hie 
etupensation, the surplus or excess over « net price to be 
Peolhised by the aelier, it is upon hin to show that the 
 melier received act only the net price, but alse an exeess, 
end the amount of such exeess,* j%In cur opinion, that 
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paragraph hed ne applicsiim to the evidones in the ease, 
ong the court properly refused it, We should osy further 
that thie point was not praperly saved for censideration 


here 
The defendant offered in ovidence two cheeks 


of hie, payable te Turek, one for §650 ond the other for 
$50.00, in sppert of hie testimeny to the effeat thet 

he had paid Tarek a commission of $700 for selling thie 
property, Phe trial cowrt sustained plaintiff» ebjeotion 
$e thie offer ahd the defendant contends thie wae error, 
We think the checks #hould have been admitted tut we are 
a@ieé of the opinion thet the defendant wan not prejudiced 
wy the ruling complained of, We think the adwieaion of 
these cheoks would be damaging rether than helpful te the 
defendant, as they would taad to ehow thet by paying Turek 
& Gommiebion of $700 he was trying to aroid & payment of 
& moh larger one te thie plaintiff, 

Wo point wae wate ty the defendant in the 
txiwl court, nor ic 1% wade here, te the effect that the 
allegations in the etatament of elaim steut Porsata being 
the wife of Ariani were not borne out by the teativeny, In 
ony o¥ent, such Variance ee there was, wae iomaterial. 

The judgment of the Munigipel Court is 


affirmed, 
JUDGMENT AFFIRMED, 


Taylor, P.J, and O'Conner, J, 
ommeur, WN 
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COMPANY, & corporation, ars 


Appellee 
. APPEAL FROM 


ve 
MURIOCIPAL Count 


LION GPRCIALTY COMPANY, a 
eerporation, OF OnicAGO, 


Appellant, 


Opinion filed Oct. 13, 1926, 


WR, JUBTICR THOMSON delivered the opinion 
ef the ecurt. 

By thia appeal the defendant, Lion Spedialty 
Gempany, eeeke to reverse » judgment for §377,70, recovered 
by the pleintiff in the Municipsi Court ef Chicage, By 
ite atatement ef clain the plaintiff alleged that ite 
cieia as for an awount dee for goods, waree and serehandiee 
#oh4 end delivered; that the account sued upon, involved 
one Ga®lead of "“#41¥hite Suaniah Peamwte” at a erice of 
10} conte a pownd, the car containing 30,216 pounds, The 
price ef the car wae $2097.10, ond the secount showed a 
eredit, by onsh, on account, amounting to $2719.40, leaving 
® Belence due amounting to $277,706, 

‘By Ate affidevit of werite the defeniant alleged 


thet the poamute shipped by the plainsiff, upon inapection 
en ofrival, were found to be not up te standard, ond the 
defentant therefore refused te accept them, and further, 
that plainmtif?, through ite agentes, notified the defendant 
that 4% would allew « reduetion in the purchase price 

te the extent of $977.70, if the defendant sould sceept the 
Peanuts, ond the defendant thereupon paid the amount 4us, 
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leas the reduction allowed, ond tock the peanuts, 

In support of ite appeal the defendant contend 
that under the pleadings the trial eourt erred ik requiring 
it te proeesd with ite preef before the plaintiff hed 
wade out a primn facie caee; ond in ruling shat the 
defemiant bei the burden of proof, In our opinion, the 
burden of preef ese on the pisintiff, There is « materiel 
éifference betwoon the situation in the ense at ber and that 
presented in "The 8, 2 f . ; . 





Tliineia Appeliate Court, Gen, We, 40732, ia which care we 
are thia dey filing am epiniten, In the ease at ber the 
elaintif’ alleged im ite statement of olaia thes the dee 
fondant owed it « balance of $577.70, in cunneetion with 
the purchase ef a our losd of Ne, 1 White Spanish Peanuts, 
eomeieting of 36, 916 pounds, at a price ef 104 cents per 
pound, By ite affidavit of werite the defemiant replica 
that the sale wae a gale aubject te inspection, ani upon 
arrival the defendant did not avcept the peanuts, but, 
beVing mace an inapection, advised the plaintiff that it 
refueed te accent thes ae they were not up to etanderd; 
end that thereafter the plaictiff netified the defendant, 
through ite agent, that it would allow a reduetion of $577.76 
on the purchase price if the defendant would sesept the 
shipment as delivered, «herevpon, the defentiant paid the 
purchase price less that redustion, end took the shipment. 


On sush « state of the pleadings we ara ef the opinion tha 
Durden wax on the plaintiff to show thet it hed delivered 
the peametse contracted for, ae alleged in the atatement of 
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Qiaim, and thet the defendant owed the plaiatiff the full 
amount of the imveice less the payment which the plaiasiff 
ugknowledged it had received, 

In our opinien, the trial court erred in 
striking cut the teetimony submitted in behalf of the 
defendant, aw te the convoreation between ite preaident, 
Gunee, and the defendant's agent, Reberta, It ie true 
that the teetinony subeitted ax te the extent 67 the ageney 
ef Reberte aheesd him te be cerely the plaintiff's agent 
$© s@11 peanuts in Chicago, but, in view of the fact that 
the record shows that the invoice sent in behalf ef the 
pisintiff to the 4efendent stated that the terme of the 
eale of the car of peanuts by the pisintiff to the defoendent, 
wer "Het cach sight ¢raft against documents, poyable on 
arrival and inapeotion,” and in view of the feof that the 
reeord shewe that the bill ef iading om thie shipment vas 
ferwarded to & bank in Ghieago, attached te a Graft for 
the full amount of the sale ~ §1008,10 - but thet the 
defendant took up the draft and procured the bil of 
lading woon the payment of only $9719.40 - Being lose than 
the curchase price by just the amount sued forj and thet 
the defentant thereby procured the bill ef lading and seans 
ef that document obtained the gooda; and ia view of the 
fast that the recerd further shows that the plaintiff has 
regeived this seney whieh the defentant paid the bank, oad 
hae gredited the amount to the defemiant's aceount, ve are 
ef the opinion that the testimony of = to the effect 
that the peanute did not inspect up A = AN ealled for 
‘by the eale and thet he notified Roberta to that effect, 
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epeaifying *hat sas wreng with the peanuts; and hie 
further teatieony as to hie negotiations with this agent, 
reeulting in on acceptance of the defen ‘ant’ as affer to 
take the shipaent st « redueed price, should have bean 


reooived, 

We are further ef the cpinien that the trial 
eourt exrved in eustaining the plaintiff's cbjeeticen to the 
effer of the telegram from the bank at Ponelscnviile, 
Georgia, referring to the matter of the reduetion sllewed 
on the draft, which had been sent by the Georgia bank to 
the Firet Watienwl Bank of Qideags fox eellestitn, In 
s@viaing the defendant that it held « draft drawn wpea the 
defendant fer celieotion, with 6111 ef lading attemedd, the 
Firet Metiensi Bank ef Chicage was acting ouravant te is- 
etvuotions received frou the Geergic bank. When it was 
abeen that the defendant hed secured the bill of lading 
attached to that draft by paying the Firat faticusl Bank 
less than the face of that draft, it showld have boon permit ted 
t® show that thie «se done PUureuantts further advice te 
the Firat National Bang from the Georgia Bank, ag outlined 
im the efferci telegram, “hich read: "ALLOW REDUCTION OF 
THREE WUNDPED SEVRATY SEVEN POLLANS SEVENTY CENTS GN 
DRAFT DONALSONVILLE GNAIN ELEVATOR OF LIGN SPECIALTY OF 
OGRS OOTORER FIrstT.* Rapaciaily ia thie the cace vhen 
it aepears, an above noted, that ofter the defendant had 
taken ap thie draft and preoursd the Bill of Isding, 
by paying the Pirst National Benk ef Ghicage the origiaal 
amount ef the dvaft Lewa the §277,70 apeeified in shies 
telegram; ni that the pinintiff hae sesepted that caysest, 
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ies +e AY Share the tanks, end sredited se 
aeouunt of this itentant, Ii wae ehown by 


éapesition of me Ray, vice preaident ond general manager 
ef the plaintif? company, thie deposition being submitted 
ia Dehbnlf of the defentant, that, he attached the original 
112 of lading on this shipment of peanuts consigned te 
the defendant, te a draft for $3007.14, draen on the def emiant, 
ana deposited thet draft in the Planters Bonk at Denalsesavilie, 
Georgia, vith instructions te forward 44 to Chicage fer 
e@liestion, The telegrom which was offered in evidence by 
the defendant was signed *Piantere Bank" and *us received 
by the First Bxticnal Bank frem Donalsonville, Georgia, 
She trial of thie cace wan had befere the oourt 
withows « jury. Considering the cage om ite merite #ith 
the rejected evidence recoived, ae it shenid have been, es 
are 8% & loge te appreciate how the plaiatiff could possibly 
Glei« the amount mew sued fer, in view ef ite aetion in ree 
osiving the poymwant «hich the defendant sad« after the 
negotiationa with the plaintiff's admitted agent, ani in the 
ight of the advice from the Georgia Bank te the Chicage Bank, 
Sa centeined in the telegram above referred to, 
Vor the feregeing reasons, the juigment of the 
Musicipal Court ef Chicage ie reversed with a finding of fact, 
Raveraed %1%6 o Fikding of Foot. 


PIELING OF FACT: 

We fine as a feet thet ummm inapession the goate 
shinee’ rere not up to the preper quality anf that 

_ + & reralt ef negotiations then had, the offer ef 

a the defendant to take the gots ant pay teas then the 
5 G0ntyact price was aneanted and tha paysent eade by the 
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defendant, pursuant to that acceptance, 

was duly reetived by the plaintif{¢, thus 
ecatirming the previous negotiations of the 
parties, 
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SSTHRR WY, 
APPEAL FROM 
APPELLANT, 
SUPERIOR GOURT 

WS. 
OF COCK COUNT. 
CITY oF CHICAGO Ete 

APPELLEE. 


Opinion filed Nov. 17, 1926. 


WK. PHESIOING JUSTIOR TAYIOA delivered the 
Gpiaion of the court, 

This is an appeal by the plaintiff, iether Joy, 
frow a judzment in fever of the defendant, the City «f Chicage, 
in & suit of trespase on the case, 

The only question that arises here is, *hether 
oF mot the learned trial judge erred in sustaining the 
jewurrer filed by the defendant to the amended declaration of 
the plaintiff, 

The suit wae begun on February 13, 1924; the 
appearance of the defendant wae filed on March 4, 1924, and 
the mmended declaration was filed on June 19, 1925, It con 
tains but one count. It te aiaeeen therein that on Oetober 
ia, 1923, the City of Chicago was the owner, in rossession 
of, end managing and controlling ea certain sidewalk in the 
City of Chicago, in front of Nos, 6532 and 6534 south Ashland 
Avenue, end at the time in cuestion "the plaintiff waa walking 
Upon and along the said fouth «<shlend Aavermme aforesaid, with 
wll @ue care and caution for the safety of herself snd for 
‘tne safety of othere, as she lawfully might do; and that, 
at that time, South Ashland Avenue was used av a public 
h ay, and was being used by the pinintif’ as such, 
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It is further alleged “that it became and was the 
duty of the defendant to keep said sidewalk, at the time 
and place before mentioned, in a reasonably safe condition 
for the use of the plaintiff and other pedestrians and the 
public generally; yet, the plaintiff, though 1t well knew by 
ite agents and servants, or by the exercise of reasonable 
diligence, might have known the premises, but not regarding ite 
duty to the plaintif? in that behalf, #0 carelauely, negli- 
gently and improperly kept, maintained, operated and managed 
the said sidewalk * * * ond permitted the same to remain in such 
disordered and uneven condition, in vfolation of the statute 


and ordinances in such csuee made and provided, that as a 


direet and proximate result of the premises, and the negligence 
of the defendant, and without negligence on the part of the 
plaintiff, while the plaintiff at the time and place afore- 
said walked upon said sidewalk, she was, by reason of its lsek 
of evenness, thrown upon and against the said sidewalk® and 
seriously and severely injured. 
It is further alleged “that on, to-wit, January 
25, 10¢4, she served a notiog in writing upon the defendant, 
Gity of Ghieago, in accordance with the statute in such case 
made and provided.* 
fhe defendant, having demurred generally, and, 
in addition, having asigned as causes for demurrer that the 
amended declaration did not set out the place of accident vith 
suf ficient certainty; that no specific act of necligence 
ie eharged; that there ig no a legation that the City had 
notice of the alleged dangerous condition; and that the 
allegation of statutory notice was wholly insufficient, and the 
trisl judge having sustained the demurrer, ond the plaintiff 
having eleeted to abide by her amended declaration, 
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the 
the question arises whether the allegstions on the sub ject 


of negligence, and éf notice, are sufficient. 

Firet. oes the amended declaration sufficicntly 
charge negligence? We think it does. It states (1) that 
the City owned and controlled the sidewalk in question; (2) 
that the plaintiff was walking thereon *with all due care and 
Gaution for the safety of herself and for the safety of 
others," (3) that the place in question wxe a publie highway; 
(4) that 46 wae the duty of the Gity te keep the sidewalk 
"in a reasonably sefe condition for the use of the olain- 
tiff and other pedestrians, and the publie generally;* (5) 
that the City knew, or by the exercise of reneoneble d1i14- 
genee, wight have known, the situation or condition of the 
Sidewalk; ond (6) that the City, disregarding its duty to 
the plaintiff, *se carelesaly, negligently, and improperly, 
kept, waintained, operated and managed the sidewalk * * * 
and permitted the same to remain in such disordered and 
uneven condition, in violation of the statute and ordinances 
im euch Oose made and provided, that as a direct and proxi- 
mate reault of the prewiees, thd the negligence of the 
defendant, end without negligence on the cart of the 
pleintiff, while the plaintiff at the tame and place afore- 
gaid walked upon said sidewalk, ehe was, by reason of its 
lack of evenness, thrown upon and ageinst the seid sidewalk." 

It will be observed that the dereliction charged 
ic that the City so carelessly and negligently kept and 
maintained the sidewalk, "end permitted the same to 
remain in euch s disordered and uneven condition" that the 
injury to the plaintiff wes the direct and proximate result 
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of the negligent conduct ef the City. It de true thet the 
exprenaion ia used, "by reason of ite lack of evenness," 
but in waking on interpretation af the whole parasraph, 

me think these words must be taken in eonjunetion ith the 
worde,” permitted the came to Tesain in auch disordered 
ead uneven condition,* 

The argument of the Gity in supsert of the 
demurrer ic, thet the charwe that the sidewalk was uneven 
was merely « @harge thet it wes not level, end that the 
Sity is net bound to maintain eidewalee ot the same level, 
amd that, in reality, the only charge is, thet the sidewalk 
by ite lack of avennegs gauged the plaintiff te fall, and, 
therefore, the allegations foiled te make out » charge of 
negligence. ig We have intimeted, however, we think the 
allegations are broader then they are admitted to bs by souneel 
for the defendant, and thet the charge, that the elidowalk 
wae negligently peraitted to remain in « disordered and 
uneven condition, theugh not @ statement in detail of the 
actual physies] superficies of the sidewalk, was, never- 
thelesc, a etatement of foot sufficientiy in detail te inform 
the defendant concerning the abnormal physiead condition 1% 
War charged with belng responsible for. It will be seen, 
therefore, that Qweng v. Chicago, 164 T11, App. 1965 


Healy %. Ghioage, 141 111. apn. 183; Dhieage v. Dixby,24 


Ti, 3%, amd Chicago v. iichardeen, 76 Ill. app. 196, 
Cited in supvort of the City's contention, are not in 





point. In those cases the derelictione charged as con- 
 stitutig negligence, pertained to the plan or design of the 


work ox improvement, whereas in the imstance gage, the 
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= ee 
@eretiction chorged doce not involve the plan or design 
of the sidewalk, but perteine only to the physienl con- 
dition and quclity, ef the sidewalk, sssuming the plan 
er design to be entirely umob joctionable. 

It is further contended that theys te no sufficient 
allegation of dué gare on the part of the plaintiff. Gn 
thet #:bjeot the declaration contains the foliewing: 

"fhat on suid Gotober 14, 1025, the plaintiff wae walking 
ween and sleng the said South oebland Avenue sfereesid, ith 
ail due care and caution for the safety of horeeif and for 
the safety of others as che lewfully wight do;" and, further, 
*that as a direct and proximate result of the preniees ond 
the negligence of the defendant, and without negligence 

on the part of the olaintiff, while the pisiatiff, at the 
time end pluce sferessid walked upon said sidewelk, she wos 
by feason of ite lack of evenness thrown upen end sgehet 
the said eldewsik, whereby the plaintiff wae sericusly and 
severely injured.“ To allege that she wae walking with 

ail @ue oere and gaution fer the esfety of herself and fer 
the sofebty of others and that the injury wee caused by 


the segiigence of the City ond without negligence on her 


part, in our judgment, constitutes an ample and sufficiently 
full statement of the exercise of due gore on the part of 
the platntiff, 

Seaond, wae the allegation of atatutory aoticae 


geffieient? The deelaration contains the follewiag: 


*Pleintif’ further averse that on, to-wit; January 25,1924, 


she served a notice im writing won the defendant, the city 
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ef Ghiesge, in accordance with the @tatute in cuoh casa made 
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and provided.” it is urged for the Uity thet tmat saie~ 
gation dese not sufficiently comply with the statute, 
Section 3, eh. 7 (Gahili's ot, 1933, p. 1917), “nich 
provides, im regard to suite for injuries egsinet cities, 
that *sny percon *he is sbout to bring any action or suit 
at law in sny cow t against any incorporated city, viliage 
er town fer damages on aceount of any personnal in jury 
shall, within six months from the date of injury, 9s 
either by hingelf, axent or attorney, file in the 
office of the eity atterney * * * 2 statement in siting, 
Signed by such person, * * * giving the name ef the 
person to whom such ocuse of acticn hae seerued, the name 
and tesidence of person injured, the date and about the 
hour of the acaident, the place or location where euch 
aecident ocourred, ond the name and address of the 
attending physician, if any.* 

Geetion 2 (cahdil’s &¢. ch. 7, ‘ee. 8) provides 
tho¢ if the notice is wet filed as required by section 2, 
*then any euch sult brought egainet any such city #hall te 
dismiseed and the person to whom any euch esuse of action 
aeerued for any personal injury shall be forever barred 
frow further suing,® 

although, now, the allegation of notice ie an 
essential element in « declaration stating a eeuse of 
agtion ic a sult against the City for damges for personel 
injuries, there ie moth ing in the statute ae to the 
form in «hieh sueh notige shall be pleaded; and the 
¢usetion, therefore, arises, vhether the simple allegation 
‘that on, to-wit, January 25, 1934, "she served a notice in 
writing upon the defendant, the dity of Chicago, in ecordance 
: th the statute im euch ease made and provided,” is suffi- 
chont. Ne think it ie, The words in Section 5, “If the 
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notice provided fer by Section @ of this set shell 
not be filed” eompendiously dezignates all the ¢lewents pre- 
vided for by Section &, ae conetituting a *notice,* and we 
know of mo reason why o pleader, in undertaking to aliege 
thet the plaintiff hed complied with fection 2, may net 
euecinetiy allege, s¢ in the instent enee@, that on e cortain 
date he served « netice in writing upon the defendent, in 
agcerdanee with the etetute in such ease wade and srovided, 

There is no doubt thet if « verdict had been rendered 
upon the declarsticn in this gaee, notice would be presumed 
to have been proved and the declaration considered suff i- 
Gient te support a judgment. felob ¥. Gyty of Chicage, 936 111. 
apo. S26, In the Yeloh onave this court eaid, “Reeuuse notice 
Row is of the essenee of the gause of action, 1t does not 
fellow that ali the many things, which mey have gone into 
producing the ultimate fact of statutory notice, ahould be 
recited and deeeribed in detail in the declarstion,” <Apclying 
that genaral crinciple, we are of the opinion that the 
sllegstions in the declaration on the subject of sotice 
are guffieient. 

The judgment, therefore, will be reversed and the 
enusé remonded, with directions to overrule the demurrer, 


REVERCED AND REMANDED WITH 
DIRECTIONS, 


O° CONBOR, J. aND THowsoN, J. cowoUR, 
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PEOPLE OF THE STATE OF ILLINOIS, 


EX REL HELEN JOHNSON, 
Appellee, bs 4 3 ae 6 1 0 


APPEAL FROM 
Ve MUBICIPAL COURT 
SAK score, ; nad CHICAGO, 
Appellant, 


Opinion filed Nov. 17, 1926, 


WR. PRESIDING JUSTICE TAYLOR delivered the opinicna 
of the court. 


This is an apyeal from a judgzent of the Municipal | 
Court agsinst the defendant, San Seott, in a bastardy case, 
here was 2 trial by the court, with a jury, and a verdict 
that the relatrix, Helen Johnson, on June 3, 1925, was 
delivered of a male wikihow’ child, born alive, and that 
the defendant was the father, and judgement was entered 
upon the verdict, and the defendent was condemned to pay 
$1100.00 for the support, maintenance and education of the 
child. 


Upon review, here, the only contention aede and 
urged as a ground for reversal is that the verdict is clearly 
ageinet the weight of the evidence. The only witness who 
testified for the People was the relatrix, Helen Jonnson, 
the mother of the child. Her evidence is substantially as 
followsi= She wacs st the time in question a single woman, 
twenty-five years old, and had never been married, She 
first met Scott, the defen ant, in June 1924, at 4606 
Wabash avenue, the home of a Mrs, Dixon, where he was room 
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ing. She, the relntrix, was introduced to him that day, in 
the evening, by rs. Dixon, his landliedy. he next sav him 
on the following day, about 6:30 P.M., at Mrs. Dixon's, vhen 
he onme from work. He asked her to play carde, but she anid 
she didn't play. he then set down and watched him and others 
play, until about ten that night. Her macother lived there on 
the second floer and her brother on the first. @he went up 
staire to talk ito her aother and when she cane cut, Seott 
came out ct the back and said he would like te talk to her, 
She told him ehe did not have time and would ses him later, 
The next day, about 7 F.u., while sitting on the beck porch, 
Seott, just back from work, came to her and said he would 
like, sometine, to talk to her, She wae writing some letters 
for her brother, ond not having time to talk to him, told hia 


she would see hin later, She went to see her nother every tay, 
and, 80, saw Seott at various times in June, 1924, On one 


Sunday in dune, after going to church, she saw Seott, about 
4 P7. M, &t Yre, Dixon's, he wis sitting on the back porch, 
and Seott talked with her, and asked her if she was married, 
She told him thet she wae not, and he said he eae not, and 
would like to keep company with her. After that she had 
various talke with him. He said he wanted to get a girl that 
Was not married, somebody that would treat him right. On one 
oconsion he asked her to call and see him thenext night, and 
accordingly, she saw hin after he came back from work. That 
evening he asked her to join his church at 43rd and webash 
svenue, They met from tiue to time in June, July and August. 
One night in the latter part of August, at wre. Dixon's, 

they went up etaire tegether, and he told her that he hed 
decided that they would be married some time in November, 


beonuse he was not married, and she was not, und there was 
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notning in the way; thet he thought he could make a good 
husband, because he had a good job, and she had, They 
talked wntil 11 FM, and then he asked her if she could not 
etay #11 might with him. Ghe told him she did not like to 
stay alone especially in the house where her aother waa; 

that he said, the door wes closed in the hall and there was 
nobody saw then come up te the reom; that she then took off 
her clothes and they went to bed. She had intercourse with 
him, and thereafter, that is, after the latter part of 
August, saw him almost every night. Her last menstrual period 
wes September 5, 1924, and the child was born June 3, 1925. 
The child is a bey and is still alive. At the time of his 
birth she wag not married, and was not warried at the time 
of the trial. When she was enceinte, she told him about it, 
and he asid it wae 211 right beosuse they were both single 
and he would be able to protect her, and they would be 
merried in November, That, later, he asked her if she would 
like to have the baby or get rid of it. fhe told big if he 
would marry her ehe would not mind. On & Sunday in the early 
part of November, he told her thst he was mirried, that he 
was merried on October 24 to a Willa May Turner; that he 
married because he hed to; that he already had had e@ ehild 
by the Turner woman, and she was pregnant amin, he, the 
relatrix, caw him again and he said that although he wae 
married, he was willing to take onre of the baby. Om one 
Ocoasion he told her that if she did not want the baby he 
would give ber the money and take her to « doctor; and eftere 
words, through some boy, he sent her $15.00. He waa to take 
her to a doctor at 46th and State street, On May 8, 1925, 
phe enused him to be arrested, 
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The defen ant testified that he was 36 yeare old, 
and ham two children; that the relatrix was never in his 
room; that he never went anywhere with her; that be never 
had intereourse with her; that he never met her at the 
place he was rooming; that he never had any converse'tion 
with her ot any time; that he never sent her $10.00, or 
@ve her any money at any time. On crose~examination, he 
testified that the relatrix roomed in the same building the+ 
he didj that she lived downstairs and he lived upeteirs; 
that he wet her in September, and would speak to her es 
they pusved; that he met her ae a roomer, 


Bome evidence was introduced in an effort to 
show thet the reletrix at the time in queation, was a 
married woman, but as the relatrix testified that she was 
never married, we are not justified in holding thet the 
jury wae not justified in concluding thet she wes an un- 
married or single woman. La Plant v. The Feovle, 60 Ill. App. 
340, 


It is urged for the defendant that thereia ne 
evidence thet he was the father of the child save the testi- 
mony of the complainant, whieh is contradicted by the defend- 
ant himself, and Yofpriand ¥. People, 72 111, 368, is cited 
ae an guthority to the effect that im guoh « ease, the cause 
of aetion is not established by « preponderance of the evie 
dence, In thet onse, however, the court merely held that 
if the parties or vitnesaea were of “equal credibility," 

& preponderance was not established, Here, in the judgment 
of the jury, they were not equally eredible. And that being 
the situation, are we, from the record a8 it comes to us, 
justified in holding that the verdict was mantfestly against 
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We are constrained to anewer 
fhe jury having had the great 


the weight of the evidence? 


that question in the negative, 
advantage of seting and hearing the witnesses, and finding, 


as we do, no substantial discrepancies or inconsistencies 
in the testimony of the relatrix, we feel bound te allow 


the verdict snd the judguent to stand. ja Plant case (Supra); 
People v. Gees, 339 Ill. Ap». 56, 


The judguent will be affirmed, 
AFF TREE 2. 


O'CONNOR | Jd. AED THOMPOR, J. GCONQUR, 
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Mk. PALELOUNG SO°THCK TAYLOR delivered the opinion 
of the court, 

im Geteber D1, L084, Guetave ©, “pengler, the 
plaistiff, breught euit in the Peslviond cow aweinet 
wae and Gera Hermon, defendeata, for monty loened, and 
recuvered a jucynent, befory the gourt, without o jury, Tor 
@4, 924.88 and sents, oie appeal te therefron, 

vhe ineery of the pinimtiff is that for certain 
woney he leaned the defendeute they gave his, on deptesber 
$0, 19828, glevren motes, ecok for 9150.00, due, reepeotiveiy, 
one gach wonth theresfter, ond one for $2,800.00, due one 
your after dats, all of whieh wore secured by a trust deed on 
Cettais real awtate; that certain vayments vere vubeoquently 
‘@al@ Vaoteon; that eonetine after the delivery of the sotws, 
negotiations were vegun between them wherehy the defontante 
ware % agedgn to bie a certalm contract and in eon i deretion 
thereo? be wat to cance] theiy debt represented By the notes; 
that sithough be Geneeliod and delivered the notes, they 
miused ta escign the evatrset, amd have failed te pay ony 
further part of the indeb tedeens, 

It te the theory of the defendants thst, although 
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smilie 
they admit they exeouted and delivers the totes tu question, 
the notes wate cubseequentiy ecneelisd ae the reoult of their 
asvigning the goutwact to the pialatiff, 

Cpangles, the plaingitf, and the Hermans, the 
defendants, had Enown engh other for sone yoare, and had 
had Gimereus Foal outate deals, and were on friendly tersa, 
Spengler, om jeptesber dG, lWae, bad loaned them of his 
ows money $4500.06, which was evidenced by tae notes 
in question, tetly im 1643 “pengier, ue a teal eetets 
agemt, Bad for gale » slece of property known oe BIO0 Kerth 
tiebeli avenue, {he Gener Bae one Gochteld, on February 
lo, i823, at the dnvtigation of “pengler, thy Herenns 
eonttaeted in writing te buy beehteid's property fer 
$22,340.00, amd made & dopoedt of $800.00 ae paxt of the 
purchase prige, ater, aocording to the teetiaony of 
as Hersam, walle the title wae being exomiacd, and af ter 
he hed teem told thers wos o profit in the contract, Smengher 
etfered to caneoi the mutes Ke held, if thay, the Hereans, 
would eaaeign the contract to bia, and that, aesordingly, the 
notes vere cunealled, the oontract seelgned te Opengler, and 
the 30.00 depogkt retwmed, ‘ora Kerman testified thet 
opempiay game te her bows and told her thet he had om offer 
for the Beakteld property of about £56,009.00, end that if 
they, the feraune, avcigqned the qontroat to Ale they would 
@ahe ever $4,500.00; that he would take thele gontract 

Off their heads, and cunew) their avtes, whieh amounted te 
thout 9440¢,.00; that she consented; that he geve ber taek 
the sheok for $400.00, thet che aevigned the sontrect, on 

the back, to opangler and cverat (i pengler's eeveclats), and 

Rave 1% to ipengier; that opengler marked each of the notes 
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Senselied and gave thea to her; and o few guys later her 
buskend, ix Herman, went over to the office of ene Levine 
eed get 4 felesee of the trust laed, 
fa regard “yg re eae i it nies 

cee GS the Keoktoid comm 
treet ic quite different free tbat given by Spengler and 
tweret. Spengler testified that om Baron 12, be bed o tadk, 
at hie offiew, with Wan Heraemj that the latter anid be dad 
not care sheut going threugh with the Beohteld desi on which 
a éepoed$ had been wade; that he told Herman be would heve te 
ge @Waret ateuwt 1%; that later core Zermam enlled ond stated 
that ashe wanted to cay of f the wortgeme; that he told her, 
ahi wight; that inter in the day she qalled up and wanted to 
know shen he ¥ae coninc over; thot he acdd he woulda be ower 
ebout @ f. %.; that be wont to the Rerecn's howe that alghy 
aad found Rew alene; thet be agked her if be gould maork 
the notes paid; that che got him « pen ami Be warked the notes 
guid, wm4 caneelled, ond gave thee to her, thet shout that 
tine, Wax Berman joeped out ef « oiothes eleset and grabbed 
the netes, ond threatened hie life, add be would BALL Bim 
that the tact morning (ore Werean teliephened big, ond geld 
she 444 ect kaow hey busbend wae there, that she wented to 
weet his, Spenalor, and straighten the watter cut, amd agked 
hie to mect hee et Veuterm Avenus oni Soughdil Cemetery; thet 
he met bur and che #244 she would Sake cary of the matter, 
*Zon't start anything. I wili take sure of 1%;* thet after 
thet he galled his op severs] times ani begged him uot te 
ag anything; ‘thet ehe would pay S40; that “ox Korean oalled 
bie ap and *erestened him; thet Ke told Herman that “anieae 
you pay we the money I am golme te have you dowa to the 
State's attorney's office.” 
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tweret, « Yea estate portage of Spengler, testified © 
that ax ierman, on Hiareh 12, galled ut ther office and said 
he did not wont te eo through with the 4oal; thet core 
Berean ¢olled ang he gave her bak # oheek fer (000,00, ond had 
hor aseign bagk the contyraet of Sereb 12, i286, ae gunoeiled, 
at the requeat of Beoktold; that shout the midile of the 
day ne went over te eee Beohteld <bowt elesing the deal; 
that the letter said ke wanted bis sigauture baok; that 
he Bnew the Kerwane Sefore, ani they rere pretty intinsnte 
with Spepciey ond he wax afradd they wore. Seying te tie up 
the property; thot igter spemgler aot in touch with 
lots Hermon and ealivd her sver ond talked with hae, that 
sftervarde, he took the contract to Pechteld; that gt that 
tine the aignsturs was aff; that ¢eohtold imaediately tore 
up the contavet. | | A 

&@ to the saneslling of the contract, rienbie’ i, b 
heetities that when Oore Hermon casted be anid to hor, | 


‘i euppowe you game in in segatd to this contract, canoslling 
ef the Gontract,“ and that ahe snewered, “You;* that thore- 
after iveret took eure of the eatter, end she wigned ® \ 
vencgelintion on the back of the contract, and tvers? hended 


her the §600.(00 cheek LQ: 
, Levine, * lawyer, whe wae the tructes oF tne i aS 


‘rust deed whioh sequred the motee aaed OB, toutat ind tons 

on Karon 15, 1983, Mss Keraon came to bis office oh Ws hee 
cancelled notes snd he feoued a release desi shiah *ae | 
tecorded on Murch 83, ‘that ax the tima, ali the notes were 
mexked either "“peid,* or “enneelied,* and were net torn in) 
, Heohtolé tectified that om Fabruaty ed ited» 
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he entered into 4 contract with Sora Herman, brought to him 


by “pemgler and tverat, for the sale of the property; that 
the following @ay they informed him that the property was 
gold, and that the consideration wee $28,346.00; that sone 
time after signing the contract, he told Spengler he wanted 
the deal closed and Spengler stated that he would have « new 
buyer and he would tring o new ecntract, thes the deal waa 
Ganeelled as far ae Mre. Herman wae concerned; that Everst 
said the Hermans could not go through with it, they did net 
have the necessary gach, but they, Spengler and fveret, had 
& new buyer; that iverat oame cover and brought the o14 and 
@ Rev contract; that thete wae some writing on the beck 

of the eid contract; that he did wot reeeli what it was; 
that he tore up the old contract; that iverst said the sew 
purchaser wae an amploye of the post office; that the 
following day, after looking over the new contract, he 
@alied up “pengler, end told him he would act wske the wegond 
deal; thst afterwards he gold the property himself. He 
further testified that shortly before the trial the Hermans 
talked with him and esked him if be xemewbered that the een- 
{Fact waa agsigned to “veret and ‘pongler in longhand; that 
they vielted hia fer over en houy; that Mrs. Berman soked 
hie if he couid help her out; thet he told ber he could not 
fegell ouch a thing. 

On the subject of the release, Opengler teatified that 
one reason he di4 not notify Lavine that the notes had not been 
paid wae beenuse Wax Hermon had threatened hie life, that 
when Levine asked him why he did mot Gall his up and let hia 
know the facte, he told Levine it wos beenuse wre. Herman 
galled him, “pengler, and esid she wae going to pay hin, 

fhe jucgment in auch a ease as thie, shere the evidence 
ig, to a large extent, contrudictory and irreconcilable, ia 
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necersarily dependent upon whatever credence is given 
to the testimony of the various witnesses, If ipeng ler, 
fveret and Bechtold are te be believed, we think 


the judgment of the learned trial judge oust stand, are 
there, a# the oase is presented here on review, such 
wanifeet inconsistencies in their teetizeny that we are 
bound, in treason, to aay that the judgement is againat the 
manifest weight of the evidence? In anewering that ouestion 
it hae to be borne in mind that the trinl judre whe sees 
and heave all the parties and the various witnesses, has 
“vastly superior advantages" for the discevery of the truth, 
ang of foleshood, thin ve have, Gaivers v. Garpenter, 

$6 Jil, 63. if the eontract with Bechteld was not turned 
over by the Hermans te “pengler in concideration of a cane | 
@ellation of the debt of the Hermans on the notes, then 

the debt remeined uneatiofied, even though the notes wore 
marked "“paid*and *“eangelled,“ In auch o ease, there is no 
new contract, no finished, consummated trangaction, and the 
Original liability for the deby, evidenced ty the notes, 
wtill remsing, 

Sounsel for the defeondante undertake to point out, 
and emphasize, some supposedly suspicious and suggestive 
ingentietensies in the evidence intreduced whioh it te 
urged tend sufficiently te show that the plaintiff failed 
to make out a enue. There are some diserspancies, but we 
think, weighing a11 the evidence, and bearing in mind the 
oredat whiok the trial judge suet be coneldered ae Baving 
given to the testimony of the plaintiff and his witneszes, 
that 16 would not be ressonable for us to override hie 
juiguent. 

ome oritieier is made of the statesent of 
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Qlaim, It ia true that 1% dose not teobnieslly and in 
detiil set up what was proved at the trfal; but it dose 
allege that the notes were marked paid and gancelied, and 
delivered back at the request of the defendants, aad upon 
their promise to pay, and that they did not pay. That 
wae ample, Then, too, no question of ineuffioleney or 
Variance wae Paieed at the trial, Messenger v. Kendell, 
Bi Ili. Apps 374, 

Further, the only affirwative defence the 
defundante sat up im their affidsvit of werite wae that 
the pleintify and the defendants aegetiated fer the pur~ 
Ghase of Gortain rool estate, and that "4a considerstion 
of gertuin profits eeeruiay to the plaintiff, be did eancel 
and deliver to the defendants said notes * * * and that 
the oaneeliation ef said metex wos the profit aceruing to 
the plinintiff on account of the negotiations of anid read 
eetate;" whereas the defendonte at the trial undertook 
mately te show that in conuideretion of the ascignuacat 
af the contract, the mote were guneelied and the debt 
gadd. The letter became the prevailing issue ot the trial, 
and aw there wae 4 fair trial, we do not feck Justified 
in soneidering the judgment erroncous, 

it ia contended that ae the etatowent of claim 
alleged that there wae due $4196.00 of principal, together 
with interest at the rate of Th por annum, amounting te 
$182.72, and the judgment wa2 for $4024.68, thot it ia 
@zroneoue. Uvidently, the reason why the tricl judge 
enterad Jucgwent for the larger amount wes becauee on 
fecomber a, 1985, the principal and interest, together, 
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amounted to $4924.68. As, however, the ad damnum was $5,000.00, 
and there was actually dhe at the time of judgement the smount 
it wee entered for, we do not think it was error to give 
judgment for an amount which included interest that had 
acerued after the affidavit of merite wae filed, 

Yor the foregoing reasons, the judgment will be 
affirmed. 


APFYIREED, 


O'CONNOR, J. AND THOMGOR, J, CONOUR, 
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CHAS. A. STEVENS & BROB,, 


243 1.A. 610 


Appellee, 
APPEAL FROM 
ve MUNICIPAL GOURT 
HW. ©. CARR, OF CHICAGO, 
Appellant. 
s Opinion filed Noe. 17, 1926, 


UR. PRECIDING JUSTICE TAYLOR delivered the 
opinion of the court, 


On Wovember 30, 1919, the plaintiff, Ghes. A. 
Stevens & Bros,, began suit in the wunicipsal Court agzinst 
the defendant, ¥. 0. Garr, in @ Fourth Glass ease, The 
plaintiff's statement of claim, filed on that day, alleges, 
*its claim is for goods, wares and merchandise seld and 
delivered by the plaintiff to the defenient at the defend- 
ant's special instance and request to the amount of $101.18; 


* = * thet its cleadm is upon en account stated amounting 
to $101.18," 


On September 28, 1920, the cause came up in ites 
regular course for trial, end the plaintiff being called 
in open court and failing to appear, the court non~-sui ted 
the plaintiff, and entered judgeent for costs in favor of 
the defendant. 


On Jyly 22, 1925, almost five years later, on 
motion of the plaintiff, the order of September 28, 1920, 
was vacated and set aside, end the eause reinstated, 


On July 29, 1925, summons was issued agrinet the 
defendent, W. 6. Carr, and served on him on Auguet 4, 1925, 
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On August 7, 1925, the defendant entered his 
appearance “for the eole and only purpose of moving to 


quash the summonea and denying jurisdiction of the court." 


On August 10, 1935, an order was entered, whioh 
is, in part, as follows: 


*On motion of the plaintiff herein, the defendant 

W. 0 Garr, ia ruled to appear inetanter, and thereupon 
said defendant being onlled in open Court, comes not, 
nor does any mefor seid defendant, but herein said 
defendant makes default, and it appearing to the court 
that said defendant waa duly notified by being personally 
served with process sccording to law duly notified seid 
defen ant of the pendeney of this suit and of the tine 
required of said defendant to appear herein, al! of which 
was sufficient number of days prior to the time required 
of said defendant to appear as aforesaid to now require 
of said defondant, that seid defendant either appear in 
this cause at this time or thet said defendant suffer 
— by default for want of such appearance, and it 

ther aprearing to the Court that seid defendant is 
still in default of en appearance herein, it is, on 
motion of the plaintiff, ordered by the Gourt that dee 
faubt be entered herein against asid defendant for want 
of an Aappearance,* 


That order, Slao, set forth that the court heard evidence 
as to the plaintiff's damages, and assessed thea at $101.18, 
and entered judgment for that anount @cninet the defencant. 


On Auguet 27, 1925, on motion of the defendant, the 
order of August 10, 1925, was vacated and set aside, and the 
service of sugmons quashed, 


On August 51, 1925, a motion on behalf of the plain- 
tiff that the order of August 87, 1925, be vacated and set 
aside, was entered, end set for hearing September 22, 1925, 


On Ootober 9, 1925, on motion of the plaintiff, the 
court, (1) veoeated and set aside the order of August 27, 1925, 
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(2) vacated and set aside the judguent by default of August 
10, 1925, (3) overruled the motion of the defendant to quash 
the service of susmons issued July 29, 1925, (4) on motion of 
the defendant struck the plaintiff's statexzent of claim from 
the files; (5) gave the plaintiff ten deys in whieh to file 
an amended statement of claim, and (6) ordered thet the de- 
fendant file an affidavit of merite to the amended statement 
of claim wit:in ten daye thereafter. 


On Cotober 14, 1925, the plaintiff filed an 
amended statement of claim, reciting thet the defenient was 
indebted to it in the sum of $101.16 on an account stated, 
for the balance of the price of certain merchandise had and 


received, 


On November 5, 1925, the motion of the defendant 
to strike plaintiff's amended statexent of claim was over~ 
ruled, and the plaintiff wae given leave to amend the state= 
ment of claim on ite face; and it was ordered that the defend 
ant be given leave to file an affidavit of serits instenter, 


On the same day, November 5, 1925, the defendant 
filed an affidavit of merits substantially as follows: 


*fhet he did not enter into an account stated 
with said plaintiff and thet 1t appears from eaid 
amended atatement of claim that said supresed account 
stated if ever entered into was sore then five years 
prior to filing said amended etetexent of claim and 
&& therefore barred by the Statute of Limitations. 
That sxid oowrt is without jurisdiction of ssid cause." 


On Hovember 27, 1925, the o#use came up in its regular 
course for trial, and the defendant being absent and not repre= 


sented, and the court having heard evidence and arguments of 
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counsel, found the is¢ues agninst the defendant and asseased 
the plaintiff's damages at $1601.18, and entered judgnent in 
favor of the pleintiff and against the defendant, 


On December 3, 1925, motions by the defeniant for a 


new trial and in arrest of judgment, were made and overruled, 


This appeal ies from the judgsent entered on November 
27, 1925. 


We heave before us only the commons law record. 
It is the iaw that when-no bili of exceptions is presented, 
we are entitled to consider only suc errors ag appear on the 
face of the common lew record. Kalish v. Sity ef Shiongo, 219 
Til. 133, 157. Mallers v. Whittier Machine Oo., 170 Ill. 434, 
Helmuth v. Bell, 150 111. 263; The people v. 111. webts, trust 
Go,, 320 T11, 385; Fhe Beople v. Glasgow, 301 I11. 3294, 


It is contended that it was error for the trial 
judge, on July 32, 1925, on motion of the plaintiff, te 
yaoate the order of Sentember 28, 1920 and that the claintiff 
did not show @iligence in procuring service of summons, and 
that, therefore, the court was entitled to dismiss the suit 
for want of prosecution but in the view we take of the case 


that sotion was not involved, 


It is wnged for the plaintiff that - 
the defendant hae no right now in this court to question the 
jurisdiction of the trial court to reinstate and try the case; 
thet-as the defendant entered his special appearance for the 
purpose of questioning the jurisdiction of thecourt, and after 
the question was decided against him, he appeared generally 


and mowed te strike the plaintiff's statement of claim from the 
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files, and later filed an affidavit of merite-he thereby waived 
his right to challenge the court's jurisdiction, This court 


said in Grandall v. Kraetger, Fischer & (o., 155 111. App. 496, 


“Where & cage hes bem disaiaved and is subedquentiy, 
after the dismiseal term, reinstated over the objec~ 
tion of one of the parties, if the objecting par 
thereafter appears and participates in the proceed= 
ing® in court, otherwise than by objecting, on the 
ipso of lack of jurisdiction, to such action as may 
proposed to be taken by his adversary or by the 
court, he thereby waives the lack of jurisdiction of 
his person and confers upon the court jurisdiction of 
his person as by & voluntary appearance." Zoandsetra 
, 826 Ill. App. 293; B ngetor 


» 4 z Ve 
ava Til. 641. 
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In the instant case, inasmuch as on November 5, 1925, 
an order was entered that the defendant be given leave to file 
an affidavit of merite instanter, end pursuant thereto, the dee 
fendant filed an affidavit of merite, denying that he entered 
into an account stated with the pleintiff, ond alleging that 
any account etated he ever entered into occurred more than five 
years prior to the filing of the amended statement of claia, 
and was, therefore, barred by the Statute of Limitations, it 
follows that the defendant was not thereafter in any position 
to contest the right of the trial judge to take and assume juriae 
diction of the issue wade by the statement of claim and the 
affidav&t of merits. ©" 


The claim that the Statute of Limitations was o bar 
is not tenable, The defendant wee not present, «nd it must >e 


preaumed thet, as sn appropriate defense, it wae not made out, 


Finding no error in the record, the judgment will be 


affirmed, 
AF FIRMYD, 


O'CONHOR, J, AND THOMSON, J. GONCUR, 
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Re E. GOCHRAN COMPANY, Inc., 
& COrp., 


9431.4. 610 


APPRAL FROM 
v. SUPERIOR COURT, 
900K COUNTY. 


Appellee, 


MARK T,. ADAMSON ps Oe am 
as MARK T. ADAMSON COMPANY, 


Appellant. 


Opinion filed Nov, 17, 1926, 


MR. JUBTICE O'CONNOR delivered the opinion of - 


the court. 


Plaintiff brought suit against defendant to recover 
damages claimed to be due on account of the failure of the 
defend nt to divert two cars of lettuce as requested. At 
the close of the evidence the court instructed the jury to 
find the issues for the plaintiff, leaving the question of 
the amount of the damtges to the jury. The hasey eitniened 
& verdict as inetructed in favor of the plaintiff and fixed 
the damages at $1605.00. Judgment was entered on the ver= 
diet and the defendant appeals. 


There is some confusion in the record but upon 2 
careful consideration of all the evidence we think it appeare | 
that defendant omed two carloads of lettuce which were on 
track in Chicago; that the lettuce was shipped from Galifornia 
and arrived in Ghicago on the 14th of April, 1924 and that 
shortly thereafter there was an inspection by the Federal 
Government, of the Lettuce and the defendant called on the 
F. 0.B. Auction Company, a corporation, which conducted its 
business on Lake Street in Ohicage, and requested it te sel) 
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the two carloads of lettuce for the defendant. It seems that 
the lettuce was shipped from California by Pata & Hager to 
defendant and that the auction company listed the two cars of 
lettuce in their catalogue under the name of Pata é@ Hager at 
Gefendent’s request. On the 16th of April the auction company 
sold the two carloads of lettuce at public auction to plaintiff, 
whoee business was located in New York City, Pisaintiff notie 
fied the auction company to have the care diverted te it at 
Jersey City, N. J. via the Pennsylvania Railroad Company. 

On the same day the auction company notified the defendant 

to divert the cars as requested by plaintiff, The defendant 
apparently neglected to do this and when the cars did not 
arrive as expected in Jersey City, plaintiff requested the 
suction company to trace the cars and upon this being done, 

it was found that they were still on track in Chicago not 
having been diverted. Thereupon, on April 22nd, the auction 
company again notified the defeniant to divert the cars to 
Plaintiff which was done and they went forwerd and while 

en route one or both of the cars were diverted by plaintiff 
to Philadelphia, and the market not being satisfactory at that 
city, they were sent on te Hew York Gity at plaintiff's directe 
ien, arriving there April 30, 1924. Plaintiff sold the two 
carloads of lettuce and it cleimed that on account of the 
delay in the forwarding of the cara, it sustained the loss 

for which it sued, 


Plaintiff to sustain its contention offered in 
evidence what it terms a contract or rules of sale of the 
auction company, That docyment is dated April 16, 1924, address: 
ed to the auction company snd signed by plaintiff and requests 
the auction company to divert the two cars to plaintiff via 
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the Pennsylvania Go., destination Jersey City, N.J. On the 
back of these two documents, (there teing a similar document 
for each car) appears printed matter which is designated * terms 
of sale" which consists of & number of paragraphs of which 
Paragraph 7 is as follows: "The sellers or thetr respresenta- 
tives shall file diversion ordere within 24 hours after sale, 
billing cers as instructed by the F. 0 5. Auction Company. 
Should the selier fail to furnish such diversion instructions 
within the time specified, the sellers shall be responsible 

to the F. 6,.B, Auction Company for all claims arising out of 
the nonedelivery, in accordance with the terns hereof,” Paine 
tiff aleo offered evidence to the effect that three copies of thes 
terms of sale were posted in three conspicuous places in the 
auction room where the two cers were solid, This evidence was 
offered for the purpose of showing that the defendant had 
notice of the terms under which the lettuce was sold, the 
econtantion being thatthe above paragraph 7 was, therefore, 
binding upon him, and that when he was notified after the 

sale om the same date, by the suction company to divert the 
care it wes his duty to do so. When plaintiff's evidence 

was introduced to the effect that the three copies of the 

rules were posted in three conspecious places in the suction 
room, the court assumed that this made the “terms of #2le* 

or rules binding upon the defendant. There was no other 
evidence tending to show that the defendant had any knowledge 
of the rules. . 


We think it is clear that the defendant owned the 
two oars of lettuce on track in Chicago and that they were 
sold for him at his request by the auction company at public 
auction to the plaintiff. The fact that the auction company's 
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oatelogue indiested that the lettuce belonged to Pate & Hamar 
is immateriel in view of this evidence, There ia other evi- 
denee in the record thet the reason the defendant did not 
divert the cars on April 16th but waited until the 22nd of 
april, wee Ocessioned by the fact that he was of the opinion 
that the matter of diverting the care to the purchaser wes to 
be done by the auction company. 


The vitel question in the case was whether it was 
defendant's duty to divert the cars. Theat was & question for 
the jury to deternine from all the evidence and the court 
erred in instructing the jury te find the issue for the plain-~- 
tiff. 


Om the question of the measure of damages the lew 
is as contended by plaintiff, namely, that if there was a 
delay for which defendant was Blamable in forwarding the 
lettuce te New York Qty, as & result of which plaintiff 
was damaged, the meamure of demages would be the difference 
in the market value of the lettuce at the time it should bave 
arrived, had it been sent aa plaintiff requested when it pure 
shaged the lettuce, and the market value of the lettuce at the 
time it actually «rrived tin that city. Pisintiff offered 
evidence on this theory, but it wae entirely too indefinite. 
The evidence tended to show that the usum]l tise required in 
transporting such cars as the cars in question from Ghicage 
te New York was seventy hours; that the oars should have 
arrived in Hew York City on April 22nd, but that they did not 
arrive until April 20th. The evidence shows that at least 
as to one of the cars some of thie delay was ocessioned by 
plaintiff in having the ear diverted to Philedelphia, How 
} magh delay was occhsioned by this fact does not appear, 
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Morcover, the testimony of the witnesses ae to the sarket 
value of the lettuce is indefinite. 4 witness for the plzine 
tiff testified ae te whet the market price of lettuce was 

in Sew York City “around the 2%nd of dpril.* This evidence 
should be mere epecifie ae to tinue. The evidence alec as to 
what the lettuce wae sold for in Her York Gity should have 
been wore accurate. The testimony ic that the tro ears 

sold for “about $1200.00." Pisintiff's declaration alleged 
in detail the price obtained for the several crates of lettuce 
which wae to the effect that they bad been sold in a number 
of different lote ot mecifie prices, The exact seaount 
obtained for the Lettuce is net the cubject of an opinion, 
Apparently correct records have been kept of thie fect. Since 
there must be a new triel ofthe case, we think we ought to 
aay that the jury sucht te be instructed as to how they 
should arrive «t the amount of duseges, if any. Ho instruce 
tions were given to the jury a¢ all, the defen‘ant asked 
several, all of which were refused, end rightly so, but a 
question of thie character should not be put up te the jury 
without some inetruction, 


The defencent wee enlied ae us witness and tae ine 
terrogated by hie cownsel, concerning the marke? velue of 
the lettuce in Hew York City, but upon objection, he was not 
permitted to testify. We think thie wae error, 


For the errors above mentioned, the judgment ef the 
Superior Gourt of Geek County ie reversed and remanded. 
REVERSES AND ARHANGED, 


TAYLOR, Pod. ABD THOMSOM, J. OONGUR. 















“tostean 08 08 ae wcncatie wt Yo ‘pucntween wt am 
ontate of? «wot secmtie & sad onstobal st somtden ott Ye eater 
saw soutPad bo osheg satisan aoe fate bo aim Deere WERE 
comabies etd? Veils Te huts oat neevwen” hNO etm 


ee Ce ee ee 
P atae owe ot? fads a2 YooulPesh eat saiteiniededi ovate ( 


‘ ee 


soutted Yo sotees Lexeven oft xot baatatde note ott 


fj Seige rie 


weienae 2 at Ales woed hot eodd race doadhe ade ot 
dacome tone sdf 1200 ing BAT SogR oa week t 
Roimtgo ox te soobdon ods Hon Bt MraPFoL ox zor ! 


soni a te ele Oe ee 


hegesia nostecelonh gtS2isaiert *,00.00885 guode® wok fee ‘ 


| ~ouriems of sosleuipaiaietarciaiinad alia 
| trian Paha tad ef Sie ow Yang Ott ot moviy: etOw 
4 tut 0% YERSy in ae onwtet erww dekdw Re 1hiey 


iy 
A 
vw 
ie a ies 


3 neta seseen 918 yatmenonce Sa te 


102 - 30810 


SOHR G, GOON, for the use of 


FRARK FP. oC 
, 9A8T.A. 611 
Appellant, Soa 
APPRAL PROM 
ve BOPERIOR GOURT, 
COOK aOUNTY. 


WRIL-MeLAIN COMPANY, a 
COFD., 


Appelles, 


Opinion filed Nov. 17, 1926, 


A. JUSTICN GO CONNOR delivered the cpinicn of 
the court, 
By this appeal plaintiff seeke te reverse an order 


of the Superior Gourt of Geek Jounty veeating a judgeent and 
re~inetating the eause. 


The record discleses that on the fad of Bevember, 
1974, pleintif? brought on action ef essumpsit agninet the 
defendent, sumeons iesued returnable to the January term 
of thet cour$ end wee duly served on the defeniant. Flaine 
tiff filed his deqlaretion on the day the sult eas commenced 
ane ofterrards the defencont filed his appearance and upon 
notice, plaintiff was ordered te file a bili ef pertioulars, 
which was done on the 16th of Secenber, 1924, Gy, Deceeber 
Bl, 1924, the cefenient filed = demurrex to the declara- 
tion, On October 31,2025, the dewurrer wae overruled and 


. thereupon the defendant was defavlted for failure to plead, 


The court then, after hearing the evidence, ossessed plain 
tiff's dacages at the cum of 64520.96. On December 15, 1925, 


. after the tera at which the *idgeent wae entered bad expired, 
the defendant upon notice, filed ita petition under Tec, 89 


a 


of the Practice Act, praying that the default and judgnent be 
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get aside and vacated. In support of the petition, «a number 
of affidavite were rend and eertein evidence was offered 

om behalf of the plaintiff. The defendant demurred to the 
petition. The court overruled the demurrer, granted the 
defendant’, sotion, the dufenlt and judgment wore vaented and 
the gause re-ineteted,ond it is to reverse this order that 
Plaintiff appeals. 


Puaintiff'. verified petition and the affidsrits 
in gupvert of the setion tended te show that the defendant 
had & seriterious defense ond that ite counsel bad been 
guilty of no negligence in failing te diseover that it 
had been defaulted, ond judgment entered (/ aguinat it uwatil 
after the term had expired, It further arpears thst a rule 
of the Superior Court provides thet "We motion will be heard 
er order made in any cause without notice to the opposite 
party, when ea appearance of such party has been entered, 
except where a party ie in default or when a cause ie 
reached on the o2l11 of the trial calendar." Another rule 
of that court provides thet there “shall be first calle of 
the cages on the oslendar, made up by the clerk, for the 
purpose of ascertaining what aeuses are ready for trial, 
on which galls causes will be marked for trial, passed or 
continued,” 


The record discloses that the cane wae on the 
trial ealender of Judge Holdem, slthough it was not at 
teow, defendent's demurrer aever heving been disposed of, 
#0 that Obviously the cause wae not ready for triel. 

And epparently when this fact ene weds known, the natter 
wos tPeneferred te the contested motion eslendar and after 
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wards the matter came on for digposition on the contested 
motion onlendar when the demurrer wis overruled; the dee 
fendant Gefeulted for want of a ples and the court heard 
the evidence and seseeand the danages, without the intere 
vention of a jury. it further appears that the defend- 
ant had no notice and wee nét represented in court when the 
matter one up in the trial court, nor when the matter 
wae disposed of later on the contested sotion calendar, 
and that the defendant did not learn that it bad been dew 
favited and judgment entered against it until after the 
peesage of the term at which the default and judgment had 
been entered, Other aantters are set wo in the record, 
tut in the view we take of the ezee it will be unnecessary 
to consider then, 


By virtue of provisions of gece. 69 of the Practice 
Aot, the trial court, after the paesage of a term at which a 
judgeent ie entered, is given power te correct 411 errors of 
fact which wight have been corrected by the writ of errer goram 
Robie under the common law, Fyeoision } ; 
S35 Til. Appe 77, and cases there cited. There is ne contene 
tion by either party to thia amuse that the abéve ie not the 
lew, but the dispute between them ie as to the application 
of that law to the facts in the instent ease, The rule of 
the Superior dourt of Gook Gounty, sbove quoted, which pro- 
vided that no motion would be beard or order sede in any onuse 
without notice to the opporite party, where his appearance 
ia on file wae not complied with, becsuse no notice was 
given the defendent that plaintiff would ask thet the dewurrer 
be disposed of on the contested motion ocslendar, yt the 
defendant contends thet no notice wae required under the rule 
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or otherwise for the reaeon that the rule does not require 
notice when the onse ig reached on the trial onlendar, und that 
the instant case having been reached on the trisl calendar 

the defendant should have been in court at that time. But 

we are of the opinion that the defendant was not required 
under the rules te attend the cxll of the ease on the trial 
erlendax, beornine it knew that since ite demurrer hed not 

heen disposed of the case could not be tried. Of course, 

af the defendant bad been in court when the case was called 

on the trial calendar end was then edvised that the eatter 
would later be disposed of on the contested motion calendar, 

it might be thet no other notice would be required. Sut in 
the inetent case the record discloses that the defendant wae 
not in court when the case was onlled om the trial eslendar, and 
therefore, under the rule, the court wee not warranted in dice 
poriag of the demurrer on the contested motion eslender rithe 
out notices to the defendant. | 


Plaintiff contends, however, that even if the pree 
visions of the rule rere not complied with in thie respect, 
the misteke in overruling the demurrer and entering judgeent 
was one of law end not one of fact, and therefore, no reliex 
oould be had under Sec, 89 of the Practice Act. In support 
of thie contention the enses of Cremer v. Commercial Nen's 4 
266 11. S16 and Brodowies, v. Gesezes,182 111. App. 10 are 
cited. The Gramer case wis in this court and is reported in 
176 111. App. 1. ‘There the defendant had filed « number 
of pleas to pleintiff's declaration, but had failed to file 
an affidavit of merite, Pinintiff having filed on affidavit 
of cleim with bie declaration, without notice to defendant, 
had the pleas stricken and judgment entered against the dee 
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fendant. One of the contentions was that the rule, which is 
the same aa the one above gketed, if properly construed ree 
 @abred notice to the defendant, but this court held thet 
if there wee error in construing s rule of court, 1% wae 
an errer of law and net of fact. Upon a further consider~ 
ation of the case by the Gupreme Gourt, (266 hl. B16) it 
wag held that the trial courte must be presumed to knew 
their rules end that sinee the defendont wae in default for 
failure to file an affidavit of merits with his pleas no 
motice wee required under the rule, In the Bredorios casi 
another division of thie court im passing on the cueetion 
whether the court should bave vacated a judgment under 
Seotion 69, eeid that one of the grownde of the motion ras 
*that the court was not informed ae t rule 16 of the Gire 
guilt Gourt” end that the question for decision wag *had 

the trinl court the right to vacate a judguent after the 
term at which it had been entered had passed, because the 
court had entered the judgment in ignorance of said rule 15", 
The court there referred to the Gromer case which had but 
recently been decided in 196 111. App. 1, supra. and held 
that the question involved one of law end not fact, snd, 
therefore, not subject to the provisions of See. 69 of the 
Preoticoe Act. Ye think none of these eases iv in point. 
The construction of the rule of the Superior Uourt ie not 
here involved, it provides @learly sud explicitly that 

Ro motion will be beard or order entered without notice to 
the oppoeite party where his appearance ig on-file, except 
where one ia in default or the onse reached on the trial 
enlendar., Here the defendent was not in default and the 
eage wag not disposed of on the trial calendar, but the 
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demurrer was diaposed of on the contested motion enlendar 
and at the seme tiwe judguent wes entered. The clerk of 
the court should not have placed the gatter on the con- 
teeted ozlendar without notice. The court assumed, and 
properly soa, thet the notice had been given, else the case 
would not have been on the contested moticn otlendar. This 
wae an errer Of facet, Uadden v. City ef hieeco, 283 111. 
165; Holbrook v. lawton, 207 I1l. App. 497. 


Ta the Medgen omse « suit was dismissed for «ant 
ef prosecution. After the term bad expired at which the dis- 
@iseal order wae entered, 4 motion wes made te vacate that 
Order wader Seco, 88, The ground ef the wotion wes that the 
chuse was stricken from the docket by mistake of fact or 
misprison of the clerk. The prayer of the petition was al- 
lewed ami the esuse rewinstated, The record there disclosed 
thet there was a rule of court which previded for first 
ellis of trial calendars fer the purpose of ascertczining 
which enuses were veady for trial end that on such 511 
eauses would be marked for trial, continued or stricken from 
the docket, ne the cee might be; that it wee the custom 
fer the attorney on such cells to appenr when the case was 
eslied and enswer whether he wished the ease eet for trial, 
continued or stricken from the docket, and thatit was the 
duty ef the clerk to mark the ease for triel &f counsel 
had so recuested and that on the first eall the attorney 
had requested that the ease be aarked for trial, tut in 
Place of the clerk marking the case for trial, it hed been 
stricken from the docket, later re-instated ond still later 
Aisuiased for want of prosecution, It was there contended 
that the mistake was one of law and act of fact, but the 
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court held that the mietake was one of fact and that the 
eourt in ooking the order aerely followed the sinute made 
by the clerk. 


In the instant case the learned trial judge found 
that the order overruling the demurrer and entering judguent 
ageinst the d@fendant was entered by the court as a revelt of 
the wisprison of the clerk of the eourt and we think the 
finding is borne out by the record, 


fhe order of the Superior Court of Gook Geunty 
ie affirmed. 


AY FIBRE De 


TAYLOR, Ped. AnD THOMSON, de CORGUR. 
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H, M. STANFORD, 


Appellee, 24 5 lok, 6 1 1 


APPEAL FROM 
Ve MUNICIPAL SOveT 
J. F. O'BRIEK, trading vila 
as J. F. O'BRIEN & COc, 
Appellant. 
Opinion filed Nov, 17, 1926. 

MR. JUBTICE O'CONOOR delivered the Opinion of 
the court, 

Plaintiff brought an action sgeinst the defendant 
to recover $464.28, which he claimed the defendant hed col- 
lected as his agent from plaintiff's tenants and which the 
defendant had refused to pay him, There was a trial before 
the court without ea jury and ® finding and judgnent in plain- 
tiff's favor for the amount of his claim, 

The defendant in his sffidevit of merits set up 
that he was in the real estate business and had been euployed 
by plaintiff to rent and manage property which consisted of | 
twenty-four apartments; that he had been so employed for 
three or four years; thet during the zonth of vay, 1933, plain- 
tiff had negotiated a sale of the property and requested the 
defendant to turn over the several leases wiich were in defend- 
ant’s possession and whieh hed been negotiated by the defendant; 
that defendant refused to do this unless plaintiff would agree 
to pay him the usvel commission of 3 percent of the rentals 
for the wnexpired term covered by the leases; that under the 
universal custom in such case defendant was entitled to such 
compen sation; that thereupon plaintiff agreed that if the 
leases were returned to his, he would pay the defendant the 
3 percent commission er return the leases to the defendant; 


- that thereupon the leases were surrendered but were never ree 
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turned to the defendant and he had not been paid, and thet 

3 percent of the rentals for the balance of the expired 

terms anounted to $464.28, fhe affidavit further set up 

that at the tise the plaintiff demanded the leases, defendant 
had in his possession more than $1700.00 of rentale which ho 
had theretofore collected and after deducting certain expenses 
incurred in connection with the property and after retaining 
the $464.28, he paid over the balance to plaintiff except the 
sum of §3,85, which anount he admitted plaintiff was entitled 


to receive, 


The evidence tends to show that the defendant had 
been open 8 and taking care of the property for three or 
four veiealte'¢ the ¢ime in question; that there were 
twenty-four apartments which the defendant rented and fer 
which he prepared lenses from time to time as new tenants 
would be obtained; that he made necessary expenditures in 
and about the premises as he was suthorized to do by the 
plaintiff and thet for the benefit of both parties the 
several leases were retained by the defendant; thet in May, 
1923, plaintiff head negotiated a sale of the property and 
the day after the gale was made he sent another real estate 
broker to the defenient for the leases; that when the broker 
made a demand upon the defendant for the leases, the defend- 
ant refused to deliver them unless he was paid 3 percent 
of the rentals reserved by the lemees or unless the new 
owner of the tiilding would continue to have the defendant 
eollect the rents as he hed theretofore done for the plain- 
tiff; thet the real estete broker whom plaintiff had sent 
for the leases, thereupon telephoned plaintiff and was advised 
of the situation and plaintiff then authorized his representse 
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one 
tive to exeoute a receipt or agreement which wae accordingly 
done. The agreement acknowledged receipt of the leeses and 
stated that plaintiff agreed to return the leases to the 
defendant or to pay to him the regular commission of 3 percent 
for the unexpired term of the leases, Upon execution of this 
document the leases were surrendered. They were not returned, 
the money was not paid by plaintiff and the defendant did 
not have charge of the buildings thereafter. 


Plaintiff denied that he hed authorized his repre=- 
sentative to execute such a written agreement, but the court 
found aprpinst him and upon o careful consideration of “11 the 
evidence in the record, we think the finding of the court 
was entirely warranted by the evidence. Although the court 
found upon the question of fact in favor of the defendant, 
he held the agreement was a nudum pactum, and therefore, 
entered judgnent in favor of plaintiff and agninet the defende 
ant for the $464.28, fo that the question to be decided is 
whether there was any consideration moving between the parties 
to support defendant's contention that he was entitled to ree 
tain the $464,28, 


Even if we assume that plaintiff was entitled to 
the physical possession of the leases, yet we think plaintiff 
was liable to the defendant because at the time of the execution 
of the receipt defendant was claiming that he was entitled te 
receive from plaintiff 3 percent of the rentale for the un- 
expired periods covered by the leases, and the defendant's 
propesition in substance was that plaintiff must pay him such 
commission unlesa the defendant would have oharge of the builde- 
inge for the new owner, Thereupon plaintiff agreed that if 
the Lenses were surrendered to him and if they were net theree 
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after returned to the defencent he would pay the 3 percent. | 
Of course, the intention of the parties was not merely the 
returning of the leases to the defen‘ant, but that the plain- 
tiff would pay the 3 percent unless the new owners would cone 
tinee to employ the defendant in taking care of the rents for 
the balance of the unexpired period. At the time in ques- 
tion the defendant had, sccording to his cleim, rendered 
plaintiff services for which he was then entitled to be paid 
the 3 percent in question, since plaintiff had sold the proe 
perty, thereupon plaintiff agreed that he would pay this 
commission to the defendant unless the new owner continued 
te have the defendant take care of the property for the 
remainder of the terms covered bythe leases, This was an 
express contract based upon a valid consideration. 


The judgment of the Municipal Court of Chiecage ie 
reversed and judgment entered in favor of the plaintiff ageinet 
the defendant in this court for $3.85, being the amount defends 
ant admitted to be due, 


JUDGMENT SEVERSED AND JUOGHENT Heer, 


TAYLOR, ?.d. CONCURS; 
THOMBOM, J. DISSENTI iG: 

iam unable to conour in the decision of this case. 
It wes the contention of the defeniant that when he, as a 
real estate broker, had negotiated leases for the plaintiff 
ee was entitled to receive as ® commission for that service, 
3 per cent on the rentals involved in the leases; he, looking 
after the property during the term of the leases as pert 
of the consideration for the payment of that commission, And 
it was further hie contention that ifthe property was sold 
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before the expiration of the period of the leases, he was, 
nevertheless, entitled, under the custom) to receive his 
commission based on 3 per cent of the rentals oalled for 

by the leases, for the full terme for which they had been 
negotiated, It was further the defendant's contention that 
when the plaintiff sold hie building and sent his representae 
tive for the exiating leases, which were in the defendant's 
possé@ssion, he was unwilling to give them up until he had 

the plaintiff's ascuranoe that he would be paid 3 per cent, in 
conformity with the alleged custom, whereupon, the plaintiff 
made such a promise, agreeing to pay the defendant the 3 per 
cent commission for the unexpired terms of the leases; waless 
the new owner retained the defendant to care for the builde 
ing. The consideration for that express promise, entered 
into by the plaintiff, was the turning over of the leases, 


If the custom contended for by the defendant, in 
fact, existed, the plaintiff was under a legal obligation 
to pay the defendant the 3 per cent on the rentals which 
would become due under the leases for their wmexpired terms, 
and the defendant was entitled to retain an amount equal 
to those commissions before turning over any balance then in 
hie hands, ond he would alse be justified in retaining poss- 
¢eeion of the leases until this adjustment wae concluded, 
When he advised the plaintiff's representative of his inten- 
tion to do this, the representative eaw fit to enter inte 
the express promise to pay the 3 per cent for the wiexpired 
terme, or return the leases, provided the defendant would: 
then turn them over to him go he could close his deal. 
Although, under the defendants theory the plaintiff was obliged 
to pay the defendant his commission if the latter was not ree 
tained by the new owner, in my Opinion, the only consideration 
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for the plaintiff's express promise was the turning over 

of the leases. Theat was.a good consideration in and of it- 
self, provided the custom which the defendant contended for, 
existed, for the defen@nt‘'s right to retain the leases as 
security for the payment of his commissions, under the oustom, 
depended upon the existence of the eustom. when the defende 
ant sought to prove that custom, objection was interposed te 
such offer and the trial court improperly sustained it. 


In my Opinion, the judgment should be reversed 
and the cause remanded, so that the defendant may have an 
opportunity of proving the custom he contended for, If such 
custom is established, then, in my opinion, the turning over 
of the leases was a good consideration for the plaintiff's 
express promise to pay the 3 per cent. And, spart from the 
express promise, if the custom contended for by the defende 
ant is established, the plaintiff would be obliged to pay 
the defencant his commission of 3 per cent for the unexpired 
portion of the leases, under that custom, which means that he 
would have to allow the defendant s credit equal to that 3 
per cent in the eccounting between the parties. In the 
event the defendant failed to establish the custom alleged by 
him, the slaintiff would not be obliged to pay the defendant 
the commission claimed or allow a credit to that extent, and if 
the custom were not established, for the reasons above given, 
the turning over of the leases could not be held to amount te 
& consideration for the plaintiff's express promise. The 
real iseue in the case was, therefore, the question of whether 
there wes any such custom as the defendent alleged there was 
in hie affidavit of merits. 
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AWERICAR CHAIN GOMPARY, 
& COPD.» 
Appellee, oa, A. 6 J - 
re 43 
Ve MUNICIPAL COURT 
; OF CHICAGO. 
EMERY WOTOR LIVERY COMPANY, 
& COrp., 
Appellant. ; 
Opinion filed Nov. 17, 1926, 
WR. JUSTICE O'CONNOR delivered the opinion of 
the court, 


Plaintiff brought an sotion against the defendant - 
to recover $2077.10 elaimed to be a balance due for certain 
chains sold and delivered to the defendant, The case was 
tried without a jury and there was a finding end judgzuent 
in plaintiff's favorfor the amownt of its claim, 


Tha recoré discloses thet plaintiff, who was engaged 
in the sale of chains for automobiles and other purposes, had 
been selling defendant chains for more than ten years, The 
business done wae rather euull, averaging not more than $500.00 
per year until the yeare 1924 and 1925, when plaintiff sold 
the defendant, a9 it claims, several thovusend dollars worth 
of chains, In the instant case plaintiff is seeking to re- 
cover a balance claimed to be due it for six orders of chains, 
the first of which wae sold January 14, 1925 end the last 
Marah 30, 1925, The: amovnt for which these goods were soid 
was $7,496.44 of whidm plaintiff had received $4,619,234, leave 
dng e claimed balance of 62,877.10. ‘The defendant denied thet 
it had purchased any of the chains from plaintiff. Ite defense 
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was that the chains had been purchased by one Maurice ¥. 
Loeb who had been an officer of the defendent company, but 
who had ceased to have any entnsotion with the defendant 
company before plaintiff sold the chains in question; that 
plaintiff sold the chains in question; that pleintiff 

sold the chains to Maurice ¥. Loeb and not to the defendant; 
that the defendent did not know that Loeb wae purchasing 
the chains from plaintiff until several months after the 
last order was given when plaintiff made a demand on the 
defendant for payment of the balance. The defendant denied li- 
ability. 


The evidence tends to show that Maurice ¥,. Loeb 
had been an officer of the defendant Gompany for a number 
of years prior to the time that the goods in question were 
sold and delivered; that during the time he was such officer, 
the defendant company purchased chains from the pleintiff 
and that some of these orders were given by Maurice ¥. Loeb; 
that a year or more before the goods in question rere sold, 
he ceased to be an officer of the defendant company, but 
wae still employed by it. One of the defendent's witnesses 
testified that he was in charge of the traffic department, 
and the evidence further is that Hourice Loeb wae paid 
$90.00 per week by the defendant for his services, The 
evidence further shows that Maurice ®. Loeb did not give 
all of hie time to the defendant but wes engaged in dealing 
in cheine on his own account; that his brother Sigaund Loeb 
wae president of the defeniant company and owned ali of its 
stock except that he termed *“quzlifying shares." The evidence 
is thet orders for the cheins in question were given by 
Maurice W. Loeb, calling up the plaintiff and advising that 
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he wes speaking for the defendant and inquiring whether 
ehaing could be furnished by plaintiff; that plaintiff's 
representative would reply that they would oall up their 
warehouse and then onll the defendant back, When thie 
waa done the plaintiff would then call up the defendant 
company ond talk to Maurice ¥. Loeb in regurd to making 
the sale; that one Ben Boucher was associated with Maurice 
¥. Loeb, and after arrangements hed been made as above 
etated, for the purchase of chains, Boucher would fill 
out orders for the chatlne om order bDlenksa of the defend- 
ant and the seme were given to plaintiff; that Boucher 
would eall at plaintiff's place of business where the 
chains were loornted and receipt for them in the name of 
the defeniant company, There ia in the record considere 
able correspondence between the parties cogeerning the 
chains in question, A number of letters were written 

by the plaintiff addreased to the defendant requesting 
payment. These letters were turned over to Unurice Loeb 
unopened, One of defendant's witnesses testified that «11 
mail in reference to the chains was referred to Maurice 9, 
Loeb by defendant's president, Signund Loeb. There also 
appears in the record a letter written by one of defendant's 
eaployes to plaintiff concerning a $2,000.00 cheek which 
plaintiff eae returning on account of some dispute as to 
the amount of credit that showld be allowed, fhe evidence 
further shows that Maurice ". Loeb used stationery of the 
defendant, including some of its billheads and there is 
other evidence in the record tending to show that the 
defendant knew that Maurice Loeb was buying chains from 
plaintiff and using the defendant's eredit. it is true 
that defendant's president testified he knew nothing of 
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the matter until a few months after the last chains were 
delivered when the plaintiff demanded peyment and that tuis wae 
the firet information defendent had that Waurice #. Loeb 

was not desling with plaintiff in his orn individual name 

and that none of the chains were delivered to the defendant. 


The defendant contends that since the evidence 
shows that Maurice ¥, Loeb had no direct suthority te ree 
. present it, it ought not to be held that such authority 
@ight be implied on account of the eourse of dealings between 
the parties, for the reason that the evidence disdoses that 
plaintiff knew, or if it had used reasonable diligence, it 
should have knorn that it was dealing with Maurice ¥, Loeb 
individually and not with the defendant; that this is shown 
by reason of the fact that the anount of the sales suddenly 
increased from $500.00 per year to several thousand dollars 
% month; that when the chaine were bought by the defend- 
ant, it gave a written confirmation for each order; which 
practice wae not followed when the orders in question were 
given; that plaintiff knew the chains in question were not 
used by the defendant in its business. Ye think it would 
serve no useful purpose to analyze the evidence in more detail 
because it is undisputed that plaintiff was deesived and 
whether it acted as ® reasonably prudent person would act under 
similar ciroumstances, was s question of fact for the court, 
After ® careful consideration of all the evidence in the record, 
we think the finding of the court was warranted by the evidence, 
It is certain that we would be unable to hold that the finde 
ing of the triel judge in favor of the plaintiff on this 
question wes againet the manifest weight of the evidence. 
It is the law that a principal is bound equally by the authorit 


ea oe es *. i Deed ene 
LW at A Sat 
f Ce rid 
; Wek ® Ree alee 


— 


stew eaiads feel edt totts edtaon wet @ Litey cote om oder 

sew elcd sade Bes ta0eyeq) bebaswab Tretmiate ott node borowtieh 
dood sobmist dade bof ¢nenasted molgamrotel gertt sit 

once Feubivibal owe eld nt Yrigately tiv gutieesb son eaw 
stnahasted oft of teas Yo enon duit brew’ 


SS ita range 
eneenive ods sonts dadt enaseceo faabaeted ost tea Gi 


aot of weirostua Poerth on bad dood .¥ estxman ead evod, 
wtinertns dows tady bled. of of tom ttgue tf fh #8 one 
meonred upstieod 2 setu0e 9% Yo favopes ao DaLiqut od tg bm 
tnd? egagiesd soashive sdé¢ tadt aomses edt tot .aetetag oft 
th ,eomapiftb eldanceses been bed $f %2 10 .wond YtitaLele 
dood .¥ soluuen At in galionb ose th gant mooad vad biuvody 
avode ei sist tad? jtashastod ody dtin togehas Xilaubivibas 
Yinehbue atin od to sawone odd san? fost sit To monsen ye 
steileh hasguods Letevee of se0y t0q 90.0096, post bepanepal 
~bminb sd XS Ptywved exow aabado ¢ fA ae 
Molds jefe dows sot moivanr taco metdiny # oyay $f sae 
eToy agitaoup at aunbre ods ode Dewolfex fon ase Sem 


tenth 


soa orew moiteqp at eniene add weed _eppaialy sacs ore. 


divow 22 Anis? 9V .anoataws sft wt taabae?a sig 
{tated exom at poasbive ort ext iasse of 


dus bevieoob ase TWitetaic tate devuqatiau at 2b ooumped 

Kebms #04 hivew aoeneq tabury Uisenoeser © sa hagea eh xedtede 

Fup Ade teh teat Yo soltuaup 4 su .eugnatamorie satiate — 
brooes of? a1 senshive 263, t1a.de sasserebsenen, Lutenan, A AMT 

eocebive ae W betaerzen eam ¢ru00 edt Yo yatbalt edt lgidt ow 

but? off stadt bied of eldaw: oS biuow ew stadt aistxeo at 2% 

A0do am Rb LAle, Ott 20 AAA A AOA RN 


























-5= 


which he actually gives his agent, and by that which Ns 
own acts appear to give, Faber-Musser Co. v. Dee Cisy Oo., 
291 Ill, 340, 


The evidence discloses that plaintiff thought it 
was dealing directly with the defendant. it communicated 
with the defendant over the telephone the same as it had 
done for years past. It received orders written on the 
defendant's blank forms signed in the defendant's name by 
oge whom the plaintiff might assume had authority, A musber 
of letters were written by the plaintiff addreesed to the 
defendant and not to Maurice ¥. Loeb, concerning the transe 
actions in question. These letters the defendant's evidence 
shows were not opened by any of its exployes, but were 
turned over unopened to Maurice ¥. Loeb, who maintained 
an office in defendant's establishment and who as a matter 
of fact was working for the defendant at $90.00 per week, 
The facts being as disclosed by the evidence, the question 
whether Maurice Wi Loeb had implied authority, is a question 
of law, Jabercilusser Go. v. Dee Cay Gos, supra Doggett v. 
Greene, 254 Ill, 134, and were of the opinion that the trial 
court did not err in holding that he did have such authority. 


There is no merit in plaintiff's contention that 
the matter is not properly before us because the defendant 
failed to except or object to the entry of the judguent. 


Miller v. Anderson, 269 I11, 608, 
The judgment of the Municiral Gourt of Chicago is 


affirsed, were. 


TAYLOR, P.J. AND THOMSON, J, COWOURs 
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ROBERT E. HICKS CORPORATION, 


Appellant, 


Opinion filed Nov, 17, 1926, 


MR, JUSTICE O'CONWOR delivered the opinion of 
the court, 


Plaintiff brought an action in the Municipal court 
of Chicago against the defendant seeking to recover a claimed 
balance due him of $1485.00. ‘There was a trial before the 
court without a jury and @ finding and judgment in plaintiff's 
faver for $835,060, } 


Plaintiff's atatement of claim alleged that he had 
been employed by the defendant to write articles for a maga- 
zine which was published by the defendent; that plaintiff 
wrote one of such articles in 1919, twelve in 1920, one in 
1942 and one in 1923; that they were published by the de- 
fendant in defendant's magegine, and were reagonably worth 
#1500,00; that plaintiff aleo furnished defendant in April 
1923, a drawing which was reasonably worth $25.00; that he 
hed been paid on account the sum of $40.00, leaving Ps claimed 
balance of $1485.00, The stetement of claim also alleged that 
On March 31, 1984, plaintiff hed rendered an itemized state- 
ment to the defendant, showing the balance of $1485.00; that 
the defendant had not objected to any of the items, and, there=- 
fore, there was an account stated between the parties. The 
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defendant in its affidavit of merits denied that it had 
employed plaintiff to write the articles or to make the drawing, 
but admitted that plaintiff had written the fifteen articles 
and delivered them to the defen‘ant, but averred that plain- 
tiff had reqyested the defendant to publish them in ite mage 
gine and that there was a distinet agreement between the 
parties that defendant wos not to pay anything for the articles, 
except the last one which was written in 1923 and that dee 
fendant had paid $40,00 for this article, which was the fair 
reasonable value of it. The affidavit further denied that 

the drawing was reasonably worth $25.00 and denied that there 
had been any account stated between theparties, 


After the court had heard the case, made ite finde 
ings and rendered its judgment thereon, the defendant prayed 
and was allowed an appenl fo this court, and thereafter filed 
ites bond which was approved by the trial court in which it 
wae stated that the appeal was from a judgment of $825.00 
and the bond was in the sum of $1400.00, Later when the 
record was written up by the clerk the amount of the judge 
ment wae given as €325.00 and the amount of the bond fixed 
by the court in allowing the appeal was stated to be in the 
sum of $400,00, More than thirty days after the judguent wae 
entered plaintiff having learned of the error of the clerk in 
writing up the judgment, filed a petition in the Municipal 
Gourt under Sec, 89 of the Practice Act asking that the judg- 
ment be corrected so as to state the truth, This was accord- 
ingly done, but over defendant's objection. From this order, 
however, defendant prayed no appeal. It is obvious that the 
court wag warranted in correcting the judgment and thie is 
‘conclusively shown by the action of counsel for the defend- 
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ant and in filing his bond wherein it was recited that the 
judguent appealed from was in the sum of $825.00 and the 
bond $1400.00. Althowh the order entered by the court 
correcting the judgment was not aprealed from so that the 
matter is not before us, yet we think we cught to say 

that, in view of the record, counsel for defendant ought 
not to be perzitted to say that the judgment was improperly 
corrected, 


The defendent contends that the judgment is rrong 
and Ought to be reversed because the finding of the court 

in fevor of the plaintiff is agninst the manifest weight 

of the evidence. We think this contention must be sustained, 
The evidence tends to shor thet the defendant was publishing 
® magazine and wae rather hard up for soney; that defendant's 
president and plaintiff were apparently rather intimate and 
met frequently, and that plaintiff wrote the fifteen articles 
which were all published in the defendant's magazine, Piain-~ 
tiff testifiedthat he had og a number ef occassions spoken 

to defendant's president about receiving payment for the 
articles; that he had promised to make paywent when defendant 
was able to do so, and that for this reason plaintiff did not 
send any bill to the defeniant until March 21, 1924, Pisintiff 
end his daughter aleo testified that in March, 1923, the 
defendant's president was riding with them in their sutomobile 
in Chicago and at that time defendant's president inquired of 
plaintiff ac to why he was not writing any more articles for 
the magazine to which plaintiff replied that he hed not been 
paid for the fourteen articles that he had theretofore written 


and that defendant's president then atated that he vould pay 
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plaintiff for these articles and requested plaintiff to write 
some more articles; thet plaintiff hed an article prepared for 
another magazine and gave it to the defendant, together with e« 
drawing, for which article the defendant through its president 
then agreed to pay. The defendant's president denied that in 
that conversation anything was said about the fourteen articles 
that plaintiff had theretofore written for the defendant's 

mA gneine, He further testified that it was agreed between 
Plaintiff and defendant that any articles which defendant 
might write would be printed in the magazine without cost to 
the defendant, for the reason that plaintiff was conteuplate 
ing later publishing them in book form and wanted to see how 
they would take with the public. 


Plaintiff alee offered evidence showing that on 
Yaroh 21, 1924, he had mailed an itemized statement, together 
with a letter to the defendsnt showing @ balance due of 
$1485.00 and reqyeating payment, and on April 16, 1924, sent 
anether statement te the defendant, claiming a “Walance due 
ag per statement rendered $1485.00", and testified thet he had 
received no reply from defendant to either of the statements. 
The evidence further shows that, upon the publication of 
the last artiole, which was delivered in 1923, the defend- 
ant sent plaintiff ite check for $40.00 in payment of that 
article; thet shortly thereafter, April Ll, 1983, plaintiff 
wrote the defendant acknowledging receipt of the $46.00 
and stating: "I am disaprointed in the amount. Ia the first 
place the out or drawings rather, for the @llustrations, cest 
me $25.00. I spend considerable time on the erticle and had 
in mind that I would sent it to some other magazine but being 
loyal to the Specialty Salesman, I gave it to yuu’. 
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When you were in Qhicago and the magazine was hard up 
financially I wrote you twelve oconecoutive articles without 
charge. I do not mention this because I regret having done 
so but you repeatedly told me voluntarily that eome day you 
hoped to be in # position where you gould pay me for my articles, 
The $10,000 receipt you showed me for Government bonds and 
your atatezent that you were now buying these regularly, 
leads me to believe that you are now in a position to pay 
what articles might be worth, 


You are in a better position to judge the value of 
this article but if they are neot'worth any more then that, 
Mr, Wieks, I am candid to tell you that I can not afford to 
spend the time in writing them." 


The defendent appears to have written a letter in 
reply to this, but it is not in the record, On May 3, 1923, 
plaintiff aprarently replied to defendent's letter wherein 
he said, "Your letter with reference to the coupensation for 
the magazine article, came to hand sometime ago and I have 
not answered sooner becouse I was expecting to see you in 


Chicago. 


There waa nothing in particular to answer, exoept 
that I want to tell you that there is no feeling on my part 
of any kind with reference to the satter, The o}ject of ay 
former letter was merely to ascertain sbout how much you would 
pay for magazine articles so that i could know whether to 
write them or not. You know, they take up quite a little of 
my time and i find that from a momentary standpoint, it will 
not pay me, However, I will be giad to contribute to the 
Wagesine from time to time, if I find the opportunity to do 
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The two letters above mentioned were introduced 
in evidence by the defendant and no explanation was made on 
the trial or attempted to be made to rebut defendant's con- 
tention that these letters showed that pleintiff was set to be 
paid for the first fourteen articles. tior is there any explana- 
tion made in the brief filed by counsel for plaintiff in this 
court, although the brief filed on behalf of the defendant 
specially stressed these two letters, contending that it vas 
Clear that the finding was contrary to the manifest weight of 
the evidence, We think it appears from these two letters, 
which were written before any controversy arose between the 
parties, thet plaintiff wrote the fourteen articles with the 
understanding that he wae not to receive any payment for 
them, These letters were written April 11th and May 5rd, 
19235, and no claim was made by plaintiff for payment until 
nearly ® year later, when plaintiff wrote demanding payment 
Om Mareh 21, 1924, 


Since there mist be a new trial in this ease, we 
think we ought to eay that although plaintiff testified 
that on a number of occasions before writing the article in 
1933, he head talked to the defendant's president in reference 
te being paid, and thet on those occasions the defendent pro- 
mised payment, the defeniant's president was not specifically 
interregsted concerning this matter, The letter from defende 
ant in reply to plaintiff's letter of March 21, 1924, masking 
& dewand for payment, was not offered in evidence. These 
matters ae well as others that may oecur to munsel, cught 
to be gone inte more thoroughly on the reetrial of the case, 
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But plaintiff contends that the judgment is 
Fight an< should be affirmed because there was one count 
in his statement of olaim based upon an account stated 
since the evidence shows that pleintiff had made a demand for 
payment, larch 21, 1924, by sending an itemized bill to the 
defendant and ap@in making ® demand for payment on April 15, 
1924, And since there ws no objection or reply by defende 
ent to these two demands for payment, the aceount became 
stated. We are wneble to agree with this contention be- 
gause up to March 21, 1924, plaintiff had not demanded paye 
ment nor had he according to defendant claimed that any 
amount was due him, He could not by merely sending two 
statements and demanding payment, make the defendant Liable, 
The fact that the two statements were sent was properly 
reobived in evidence as tending to support plaintiff's claim, 
for what it was worth, but the letters were not conclusive 
on the parties, In MeGord Vv. Manson, 17 111. App. 118, where 
an agent had from tise to time rendered his principal reports 
and statenents of the business between them and such statercnts 
end reports were received and retained without objection by 
the principal, it was held that such facta were prima facie 
evidence of an implied admission on the part of the principal 
of their correctness. Wo case has been cited and we think 
none oan be found thet will sustain plaintiff's contention 
on this point where the facts sre similar, 


The judgzent of the Municipal Court of Chiesa go 


‘ie reversed and the oause is remanded. 


REVERSED AND REMAB DED. 
TAYLOR, Pod. AND THOMSON, J. CONGUR, 
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Tnoorpereted, 9437.A.611 


Appellee, APPEAL FROM 
Vo. MUNICIPAL COURT 
OF GHIGAGS, 
MOHICHOLS & RIMMEL, 
Incorporated, 
Appellant, 


Opinion filed Nov. 17, 1926, 


MR. JUSTICE O'CONNOR delivered the opinion of 
the court. 


Plaintiff brought suit agnainet the defendant to 
recover $360.00 claimed to be due under the terms of a 
written contract entered into between the parties on March 
6, 1934, There was & trial before the court without s jury 
and e finding ig favor of plaintiff for the azownt of its 
lain. 


The record discloses that plaintiff was engaged in 
the advertising business and solicited defendent for its 
advertising and on March 6, 1924, a written oontract was 
entered into between the parties, whereby the defendant 
employed plaintiff to do certain advertising work for it for 
a period of oneyear at $40.60 per month, payable monthly. 

After the execution of the contract plaintiff proceeded to per- 
form the work for which it wae employed by preparing advertisee 
ments and seting that they were properly ineerted in newspapers. 
it was paid monthly in accordance with the terme ef the con- 
tract for the monthe of Warch, April and way. After the 

month of May plaintiff endeavored to prepare other advertise- 
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ments, but apparently none were given and from tise to time 
sent bills to the defen“ant dewanding payment for subsequent 
month, but none was received, What answer the defendant made 
to these requeste is not shown in the record. On, August 

89, 1924, defendant wrote plaintiff a letter stating that 
"due to the depression in general business conditions ©: 
andto the misinterpretation as to the extent of my authority, 
this is to advise you that we hereby terninate ow contract 
with you, the same to teke effect immediately.* 


On the trial of the case defendant offered testi- 
mony to the effect that at the time plaintiff's representa- 
tive called on it and secured the contract in question, plaine 
tiff was advieed that the president of the defendant company, 
who signed the contract had been euthorised by hie board of 
directors to enter into a eentract with plaintiff for a period 
of three months only and aprarently this was sequiesced in by 
plaintiff's representative, although the contract then pre- 
sented and signed covered a period of one year, Plaintiff's 
representative denied that there wae any such conversation, 


ao that the question wes one of fact for the trisl judge. 


Defendant contends that the finding of the court 
in favor of the plaintiff is agninet the menifest weight of 
the evidence, fe have enrefully considered all of the evidence 
in the record end are clearly of the opinion that the only 
finding thet would be warranted by the evidence would be one 
in favor of the plaintiff. It would serve no useful purpose to 
analyse the testimony of the several witnesses on this proposi- 
tion. All of the parties te the contract were intelligent 
Business men, The contract in plain terms covered a period 
of one year, Piaiatiss after having been paid for the months 
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of March, April and iiny made repeated demands for payment 
for subsequent months and yet the first time defendant attempts 
*o cancel the contract is August 28th, 1924, nesrly three 
months beyond the tie when the defendant contends the cone 
tract head expired. It appears from the evidence on behalf 
of the defendent that ite president and secretary were pre 
gent when the contract was signed by plaintiff's represents] 
tive and by defendant's president, befendent contends that 
its president was not authorised to bind it by signing the 
contract. The evidence offered by the defendant ia to the 
effect that the board of directors passed & resolution 
authoriging that the contract be entered into for a period 
ef three monthe but, as we have said, the curt believed 
there was nosuch limitation, and since we further are of the 
opinion that the finding of the trial judge was entirely 
warranted, we think the question of the authority of the 
defen®nt's president cannot be successfully urged on this 


appeal, 


Upon a careful consideration of all the evidence 
in the record, we are clearly of the opinion that the defende 
ant’s sopeal is entirely without merit and the judg sent of 
the Munécipal Court of Chicage is, therefore, affirmed. 


FIRMED. 
TAYLOR, PJ, AND eucusony J. CONQUR, 
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‘J. EAVENSON & SONS, ING, PASTA. 612 


Plaintiff in grror, 
ERROR TO 


Ve MUNIOIPAL GOURT 


OF CiICsGO. 
WILLIAM T, SPRY, . 


Defendant in Error. 


Opinion filed November 17, 1926, 


MR. JUGTICE TAOMBON delivered the opinion of 
the court, 


By ite amended atatement of claim the plaintiff? 
alleged that the defendant, with four others, requested 
the plaintiff, in writing, to deliver ond ship on order 
of the Hatioml Pictorial Soap Sales Company, to which 
we shall refer ae the Sales Company, 1860 gross "Kiddie 
foap* end guaranteed the payment of invoices to be rendered 
by the plaintiff to the Sales Gompany, “on shipments or 
deliveries so made on the above order;"* that the plaintiff 
aovepted such order and guarentee and at the request of the 
Sales Gompany delivered the soap to a warehouse in QGhicageo 
for theaccount of the Sales Company and subject te their 
order and later sent invoices to the Gales dompany for the 
entire quantity of soap at $6.20 per gross, making e total 
of $11,160; and that the pleintiff had demanded peyment of 
these invoices from the defendant but he had refused to pay 
them, The plaintiff also alleged thet the defendant, pre= 
tending to beam officer or agent or director of the Sales 
Gompany, a corporation or pretended corporation, used the nage 
of such company before it had been suthorized to do buminesa 
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in this State, and in so doing ordered and purchased from 
the plaintiff? 1800 gress of *Kiddie Soap" for the sum of 
$11,160; that the plaintiff offered to deliver the goods 
to the defendant and he refused to reeeive them and the 
plaintiff notified him that the goods were held for the 
defendant in the warehouse in Chicago, subject to the 
defendant's order; that the plaintiff had demanded payment 
of the aforesaid amount and the defendant had refused to 
make such payment. 


Plaintiff by ite duly qualified agent eleo made 
an affidavit for an attachment, alleging that the defendant 
was & non-resident and that he was concesling himself so° 
that process could not be served upon him; that he had dee 
parted fom this State with the intention of having his 
effects removed therefrom and was about te remove his pro= 
perty, to the pleintiff's injury. The attachment writ was 
igsued and thereby an account which the defendant had in the 
Unrris Trust @ Savings Bank was tied up. Leter the defende 
ant filed his speeinl appearance for the sole purpose of objec 
ting to the juriediction of the court. He also made « motion 
to quash the attachment, in support of which he filed an 
affidavit denying the allegations set forth im the affidavit 
which had been filed by the plaintiff. @ubsequentiy, defende 
ant filed a general appearance and an sffidavit of merite, 
with a demand for trial by jury. When the onse came on to 
be tried, both parties submitted their evidence at the close 
of which the triai court instructed the jury to find the issues 
@geinst the plaintiff, both as to the attsohment and on the 
merits. That hd¥ing been done, judgment in faver of the defend- 
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ant wae entered, To reverse that judgment the plaintiff 


has eued out this writ of error, 


The evidence shows that in 1921, the defendant 
had been engaged in the lumber business in Chicago for 
15 years and he had also been engeged in the soap business 
“ae e side line.” In November of that year the defendent, 
with severnl others, procured a contract to sell "Bictorial 
Soap" in thie territory. This contract was made with one 
Adelson, president of the Pictorial Seap Nanufseturing Oo. , 
logated in the east, Apparently anether concern known as 
Wilson & Gompany, located in Onieago agreed to do a cone 
eiderable amount of advertising in connection with the 
efforts of the defendent end hie associates to #11 
Pictorial Soap in the Ghicage territory, At first the 
defendant and his ascociates operated as a partnership 
and later ae an Illimoie Corporation, known aa the Pictorial 
floap Sales Agency, with an office in the Wrigley Building 
in the City of Chicago. In December, 1921, the defendant 
and his associates (whether these associates remained the 
sane throughout these transactions does not appear) concluded 
to form another corporation, and such corporation was chartered 
in the State of Delaware. It was culled the National Pictorial 
SP Seles Company and it is this corporation we are referring 
to herein ae the Sales Company. It does not appear that this 
company hae ever complied with the requirements of the Statutes 
of Illinois as to foreign corporatione or that it was ever 


authorized to do business in Iilinoie. The evidence further shows 
that the Sales Gompany proceeded to ccoupy the offices in the 


Wrigley Building which hed previously been occupied by the 
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Sales Agency, the Sales Company taking over all the "office 
pareaphernalia® of the Agency. One of the defendent's asso- 
eiates in connection with the formation of the Salee Company 
was one Healy, ond he took charge of the office of the Sales 
Company in the Wrigley Building. He testified thet he was 
to be the vice-president of the Sales Company end that the 
defendant was the president and that the Company's place 

of business was in the Wrigley Building where Healy was in 
charge as the manager. 


Another of the defendant's associates in this enter 
prise was one Heebvit, He testified that he was connected with 
the Sales Company ae president and thet thie compeny was organ- 
ised *to take charge of the sales of Pietorial Geap;* that 
Healy was the viceepresident and he was to build up the 
sales organigation md manage the business of the office; that 
the only business office of the Company was in the Wrigley 
Building, This witness further teatified that the defendant 
was to be the treneurer of the Sales Company but that thet 
company *never had functioned ae no organigation could be had 
on the plans discussed." The evidence further shows that 
another of the agssecistes of the defendant in the formation 
of the Sales Company, was one Adelson, the president of the 
Pictorial Goap wenufacturing Company; the latter apparently 
being located in New York City with an office at 10 East 45rd 
atreet, The credit manager of Wileon 4 Company, located at 
the S¢ock Yards in Ghicosgo, testified that in 1922, Adelson 
called on him concerning the shipment of "Kiddie Seap" to the 
Sales Gompeny from the plaintiff Eavenson & Sons, Inc., located 
in Gamden, H.J., the latter being either a subsidiery of 
Wilson é@ Company or one of ite affiliated companies; that 
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Adelson wanted 1800 gross of "Kiddie Soap* shipped to Chicage 
by Eavenson 4 fons for the Gales Company, end he represented 
that a sales forces had been employed by the Sales Company to 
sell thet soap in this territery, and the Gales Company wanted 
@ quantity of £t on hend here so that deliveries could be 

made promptly, and for that reason he was anxious to have the 
g08p shipped right awey. This witness further testified that 
he told Adelson that the Sales Company was 2 new customer 

and that the witness knew nothing about their credit and they 
were asking for # lot of soap and he wanted to know how 
Adelson was going to get rid of it, and how he, the witness, 
was going to: get his money; that Adelson replied that he need 
not worry about that, and the witness then suggested thet 

the president of the Sa_les Company * guarantee this account 

and give ue an order so that I know the soap will be taken 

and that it will be paid for;" and that a few dnys later Adeleon 
game back with the guarantee in writing, addressed to Yilson 4 
Company, but that the witness told hic the account should not 
be guaranteed to Wileon & Company but to the plaintiff, Zavenson 
& Gone, and later Adelson returned with o guarantee addressed 
to Havenson & Sons, whereupon, the witness "ordered the soap 
shipped from J, Bavenson & fons at Camden, N.J, to Chicago," 

On crosseexamination thie witness teatified that he telegraphed 
the plaintiff eat Gamden; that "they were very anxious to get 
the ooap here just #6 quickly as possible and I wanted to 
accommodate them in any way that I could;* and he further 
explained that when he said he “ordered the soap shipped® he 
was using & common expression in their business which seant that 
he had approved the credit which the shipment involved, as ne 
 g0ods could be shipped unless the order was approved by the 
sales department and the credit department, and when he said 
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he "ordered the goods shipped® he meant that he had approved 
the credit end of the transaction, 


The written document which was delivered to the 
credit manager of Wilson é Company by Adelson was dated Narch 
2, 1922, It was addressed to the plaintiff and read as follows: 
"Please deliver and ship on order of National Pictorial Soap 
Gales Company eighteen hundred (1800) gross ‘Kiddie Seap' 
on terms of sixty (60) days from the date of delivery, delivery 
to begin within two weeks, and we the undersigned hereby gquarantes 
the payment to you of invoices rendered to the Netional Pictorial 
Soap Sales Company on shipments or deliveries so made on the 
above order for 1800 gross.* This statement was signed by 
Adelson, Wesbit, Healy, one Burras nd the defendant. ‘There is 
evidence in the record tending to show that shortly after this 
document was delivered to the credit sanager of Wilsen & Company 
and the plaintiff was notified that the credit involved in 
the transaction was approved, the sosp was shipped to Ghicege 
and placed in the possession of Wilson & Gompany. About 
Mareh 13, eleven days after the docuzent of March 2, was 
executed a credit man of %ilson & Company, working under 
the credit manager, telephoned to Healy at the office of the 
Seles Company «nd asked him for an order for shipment. Healy 
testified that in this conversation the credit man of Filson & 
Company had asked bim hor the sales of "Kiddie Soap" were 
getting on and he replied that they had not made any, whereupon 
the credit man referred to the order for 1890 ggosa, and he 
asked Healy to give him delivery orders, and Healy replied he 
vas sorry he could not give him any; thet the credit man then 
gaid he had to have an order of some kind by the fifteenth, 
ws Healy told him to ship ten gross to his home at Riverside. 


hoverqgs bad af gad? gason ad “hocqide avooy edd horehto" od 
| tottoosnert edt Bo mate 

ae es Re 

odt o¢ bereviloh om do hitw # nenuoob nore tu ont aren 


Pk 


Gotat beteh new sooleba or yaad ’ nonlin % togeman canal , # there 
sawol fo% as baex baa ‘Viltatata ont ot peaserhhs ans Bt ttRh, a 
gree tatrorol’ Lanett of ‘te tebro ao ade bas “‘xovbiep 





a4 


Mutt ont Sah 
‘qo? olbben' seory (ooes) berbaut “meetdy te yaagest, neta 
qrovitah ,yreviied to etab adt mon? eveh (08) vexse to eax? Ae 
otaetang ydored bomy tex sbas odd aw baa seieor ove mr wk } Aigo at 
fattotol% tan tt ott oft of beraberve aeotova! Yo oad ot tm myoq edt 
Git? ao aban of aelrevifob te at neaq ite 10 ae no fee qa0k 
od beng ts caw tnsmntate olde * 2807 008s tot xobe evads, 
at erent .tashasted ody bs sertut ono a¢n0n etidaen amonteba 
eid? totte yltrode ads worte a yathavt broser ode at sonabive 
Yaseen! * noalin to Tey acam t Lbero ast oF borow Linn Raia  trpmngp, 
at bevioval ¢tbevo ede ‘sass boitivon wow maaratate, ot bao, 
Og mlm oF heqaide vew G08 ody sbovoraat smn nok papare t, 
duedsA . qaqnod a moalr® to mo knaeen oq ont Bit athe 

eae .& doigi to ¢aesooh ‘edt sagt ‘eyab nove 


yg Lak COTS a ee beth it 


tebow gatteow ,ymeqned 4 aoe ae © 70: we thbene @ 









é 
od to soltto oft te else of bomodqa tes eteganan {007., 


ae 


yooh +f mobeg bee tot rebr)e us x08 mtd bedna baa Bh poy o> 


4 wedti® Yo oom sibore ods cht aerevaes aldt at tate pores 


“oreo “aor otha" to esi oe oa nod nid nodes fad Yan, 
aoquere te Mae aban ton ‘bed ved sada bestows os 


op a tna a gating. 


of bar ‘en0mm O08f 10? rehro oat oo herr 


wit Jukes rroter aaa gthexe At. 


of BoLtqet Yfootl bas serohne veevi ten ati Borg He MOR Rea, 
‘ gedd ‘tem ttbaro edt tent tenn ald ovlg ton 


. ty Bint: PS ee bi yee off YxzOR BAH, « 
Be crehy eelberphorr Bethe ion iis Koki intbonen 
‘pn sued eld ot aeoty b tins 


é. . a T, ie ke: ee Pw abies alle Some. neomm mot qite of wid biar 








Fe 


Later, Healy confirmed this in writing by the following 
communi cation; 
"J, EKavenson & Sons Company 
Gamden, Ned. ’ 
Gentlenen:e 
Gonfirming our telephone conversation with 
My. Bohart regarding the desirability ~- indeed the 
neoessity of our complying with our understandin 
to the extent thet we would on or before Harch 15th 
give you some delivery orders on the orderwe placed 
with you for 1800 grose of ‘Kiddie Soap; ’ 
Kindly ship by freight collect to 
GF. Healy 
Riverside, 
Illinois 


ten (10) groas - billing to the Hationel PMoctorial 
Soap es Gompany, 614 Wrigley Building. 


Very truly yours, 
National Pictorial Goap Sales do., 
G. F. Healy,* 
The soap referred to im the above communicetion was shipped 
to Riverside and Healy had someone eanvass that town, and 
he testified thet in this my he sold e few boxes of it. 


Bohart, the oredit man for Wilson & dompeny, testi- 
fied that°in the conversation had with Healy over the telephone 
on Uareh 13, Healy told him to send an invoice for the soap 
shipped to Riverside, to the office of the Sales Gompany in 
the Wrigley Building and also te bill the balence of their 
order for the 1800 gross to them as they would pay for it 
whether they took it «11 out or not, and he instructed one 
Blair, in the secowunting department of ileon @ Company, to 
bill the soap accordingly. Hesly denied giving these billing 
instructions to Bohart, Biair testified to receiving instruc- 
tions from Bohart to ship the ten gross to Riverside and to send 
invoices for that amount and for the balance to the anlrs 
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Company in the Wrigley Building, which he did. These tre 
inyoices appear in the record, both dated March 15, 1992, 

one being for ten gross “shipped to 0. F. Healy, Riverside, 
Illinois." at $6.20 a gross, making $62.00, and the other 
being for 1790 gross “held in Werehouse 4221 &, Weetern Blvd, 
for your account” at $6.20 a gross, making $11,098, Mo other 
delivery orders were ever given to the plaintiff? or to Wilson 
& Company on thie soap, 


On this evidence, we are of the opinion that « 
prima facie cane was made out by the plaintiff to the 
effect that the defendant and his sseeciates ordered 1800 
gross of "Kid ie Soap* and guaranteed the payment of in- 
Yoices to be rendered to the Sales Gompany for such soap 
and that such invoices were rendered, It is contended that 
under the terms of the guarantee the defendant was not liable 
for the amount of invoices rendered to the Gales Company une 
lees those invoices involved "shipments or deliveries so made . 
on the above order,” to quote the terms of the written guar- 
antee, and thet the soap covered by the guersntee was never 
shipped and delivered, except poesibly to the extent of the 
email part that was sent ont to Riverside, and another small 
quantity also considting of ten grosa, to which we need not 
refer in detail, With thet contention we are unable to agree. 
The defendant testified that the only concern he ever knew of, 
that wade "Kiddie Soap*, was the plaintiff and that when he 
and his essociates were selling that soap under the nase of 
Pictorial Goap Sales Agency they involved small shipments, 
"go they (meaning the plaintiff) agreed to stock "Kiddie goap' 
in Ohiengo and deliver in small lots as ordered oute*® He 
was asked to describe the process of ordering a lot of “Kiddie 
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Soap" for his Qhicago agency and he answered; “The orders 
were usually forwarded to Wilson & Company who delivered 
them by wagon to any place in Chiesgo * * *, Where the 
wagon didn't deliver them they would deliver them by express 
Or some other means.* Later, when the defendant and his 
aseocintes ceased to operate as the I1linods corporation 
known as the Gales Agency and they orgenized the Delaware 
corporation known as the Seles Compeny, and Adelson waited 
upon the oredit manager of Wilsen @ Company in connection 
with this shipment of 1800 groes to the Seles Company, and 
had satisfied that credit manager with hie gusrontee, signed 
by Adelson, the defendant and the others, the custom that 
the defendant described as having existed when the Seles 
Agency was buying from the plaintiff, was apparently con- 
tinued, the soap being shipped to Wilson & Gompany to be 

' gent out by them on shipping orders redéived from the Ssles 
Company ee they sold it, Bohart testified that following 
his conversation over the telephone with Healy on Warch 13, 
he *ealled the warehouse where thie soap was stored and 
inatructed them to bill it and ship the ten grose to ir. 
Healy's home.* iie wae then asked whether in using the words 
"bill it" he was referring to the ten gross, or if not to 
what, and he answered "to the entire shipment ~ the 1600 
gross of *Kiddie Soap.'" Blair testified to sending the two 
invoices above referred to, covering the entire 1890 gross, 
to the office of the Sales Company. On crose-examinetion, 
he was then asked where “thie soap was at that tise” snd he 
answered, “in the Wilson Leboratorics et 4231 &, Western 
avenue," Later, this witness was recalled to the witness 
stand, as a witmess for the defendant and in the course 

of his direct examination he wee asked; *Did you have 1860 
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gross of ‘Kiddie Soap’ on hand at the Wilson warehouse in 
Chicago on March 15, 19227 and he answered, "Yea*., To meet 
this proof the defendant testified that he went to the #ilson 
Laboratories a few days pricr to the trial of this case and 
looked over some soap thet was stored there and that his 
estimate of the amount wes only 775 gross. We are not here 
soneerned with the value of thet testimony, The other testi- 
mony we have referred to at least made out a prime facie 
case for the plaintiff, te the effect that the 1800 gress was 
sent out to Chicago, and placed in the laboratories of filsen 
& Gompany for thebenefit of the Sales Company, in the same 
way that previous shipments had been made to the defen‘ant 
and his associates during the time they had the agency for 
the selling of *Kiddie Soap* in this territory, and were 
‘operating as the Seles Agency. In our opinion the plaintiff 
made out a prima faole case covering ali the terms of the 


guarantee. 


Moreover, the evidence in our opinion also made 
out a prime facie case for the plaintiff on the other theory 
referred to in its statenent of claim. The evidence. tends to 
show that the Sales Company was doing business in this state 
without having been authorized so to do. Although it had 
received its charter the evidence tends to show that its organi- 
zation was never completed, Section 149 of our Corporation 
Aot, (111. Statutes, Chapter 32, section 149) provides tha% 
"if any person or persons being, or ptetending to be, an 
officer or agent or board of directors of any corporation, or 
pretended corporation, shell aseume to exercise corporate 
porers or use the name of such corporation, or pretended 
corporation, before it has been authorized to do business 
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under the laws of this Stete, then they shall be jointly 
and severally liable for #11 debts and liabilities made 
by them and contracted in the name of such corporation, or 
pretended corporation, »nd suite at law may be prosecuted 
therefor by creditors individually.* The evidence tends to 
show that the defendent wee one of the officers of the 
Sales Company or would have been if its organization had 
been carried out. In exeouting and delivering the docue 
ment of March 2, 1922, the defendant and his associates 
exercised corporate powers and used the name of the Sales 
Company before it had been authorized to do business under 
the laws of this State, This, in our opinion, made out 

& prime facie case agninst the defendant on that theory 


of the case, 


We are further of the opinion that the plaintiff 
made out # prime fagie conse on the issue of noneresidence 
involved in the attachment. In considering what constitutes 
non-residence under the Attachment Act, it was said in 
Welle v. Parrott, 45 Til. App. 656, ‘Absenoe from the state 
and baving a fixed abode in another place with the intention 
to remain permanently, et leest for « tine, for business or 
other purposes, will constitute non-residence, even if there 
be an intention to return et the expiration of the time of 
residence in the foreign etate, Onsuel or transitory absence 
from the @¢ate will not constitute non-residence within the 
meaning of the Attachment Act. The absence must be so proe 
tracted ae to amount to « prevention of legal remedy by 
ordinary prosess, and in determining whether one has ceased 
to be a regident it is important to know whether the purpose 
of the absence was auch as to admit or require the acquisition 
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of residence eleewhere,.” A similar decision is te be found in 
Berron v. Burke, 62 1j1, App. 116. In both of these cases 
the court followed the decision of the Supreme Court in 


pore Vv. Davenport, 40 I11. 197. In Witbeck v. 
168 111. 154, there wee involved 








an inotruction which the trial court head given the jury, to 
the effect that * residence necesearily involves the idea of 
& local habitation or place of abode, and if the jury believe 
at the time of the issuance of the attachment writ, June 17, 
1898, the defendant had no looal habitation or place of abode 
within the State of Illinois, end that he was actually resid- 
ing without said State permanently, - at least for an indefin- 
ite time, - they should find the issues upon the attachment 
in favor of the plaintiff." The court held that under the 
evidence presented in that case the instruction was proper, 
and & correct statement of the law which was applicable. These 
Gases were cited with approval and foliowed in Stafford v. 
Hillis, 220 Til. App. 28. 


The defendent testified he wag in Chicago a few 
days the first part of March, 1932, It does not anvear when 
he had been here lost previous te that date, After being 
in Ghicago a few daya at that time he went to Alabawa on 
pleasure trip und returned here about two weeke later, and 
after remaining in Chicngo two days he went' to wew York, "to 
eee about * * * representing the Soap Gompany in the eat," 
end he remained in New York “part of the time from April to 
September trying to sell Pictorinl Soap." He wae asked if 
he was engeged in bueinese down there snd he eaid he was, 
in association with Wir. Adelson. He was asked if he had an 
efftice there where he conducted bis business for that terri- 
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tory, end he seid he did, at 10 Kast 43rd Street; that part 
of the time during that summer he was down at Ocean 04 ty, 
New Jersey, with his family, and that he was in Wew York 

he stayed at the Kadison Square Hotel moat of the time, 
Under date of August 5, 1922, the defendant wrote a letter 
to one Friend, of the plaintiff company, on his letterhead 
whioh contained the address "10 Enet 45rd Street, 4.Y,* 

and in thet letter, among other things, he said that he 
understood the piaintiff had sterted a suit *againet all 
five guarentors in Chiongo,” and that in his onse they had 
started an ottachment guilt which he thought was a very unfair 
thing to do, “hen you consider that i a down here in New 
York giving #1) my tine, effort ond money toward the proe 
motion of your soap in thie territory." The record contains 
another letter, on the sane style letterhead, from the dee 
fendant to one Brown, of the legsl department of Wilson & 
Company at Chicago, dated at New York City, August 10, 1922, 
and in the course of that communication he said, "Since the 
middle of April I have given ali of my tine, energy and 
money to the sale of Pictorial Soap in this territory." 
Further on in this letter he asaured frown that he was still 
® citizen of Iilinois and had not established a permanent 
residence in the east. In the course of his teatinony 

the defendant etated that he was hendling soap during this 
period "for my own account down east there;* and later on 
he testified that he bad an efiice located on 43rd Street 
and that he purehased the furniture for that office, together 
with one Harney, and paid the rent for the office for nine 
monthe, taking over a lease thet was in effect when he went 
there, that lease having been acsigned te him. Ne did not 
remenber whether the leaeé expired in December, 192%, or 
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if not, how long it had to run then. He was asked what 
disposition wee made of the office when he ceased paying 

rent at the end of 1922, und he said he did not remember, 

He also testified that he paid the telephone charges incurred 
at that office, paid for the typewriter that wae used there 
and paid the ealesmen their commissions or salaries that were 
due them, and also paid the stenographer's salary, and, in 
fact, @ll the expenses of the office were paid by him. later 
he wie asked what the occasion wae for his discontinuing 

his office in New York, and he said the onjy reason was it was 
& losing proposition and he eould not afford to run it any 
more end that that was the only reason he had for closing it. 
He was asked if he wou'd have continued that office and his 
Wusinese there if it hed proven profitable and he said that 
he would not have done so ae he did not expect to stay there,e 
that in fact, he had left there before the office was closed 


Ups 


In Gur opinion, the evidence to which we have 
called attention makes out a prime fecie case to the effect 
that at the time thie suit was instituted, in July, 1923, 
the defencant did net have a place of abode in Illinois 
but was residing without the State, - “at least for an ine 
definite time,*= aa it wes expressed in the instruction approved 
by the Supreme Court in the Witbeck case, supra, 


For the foregoing reasons, the judgment of the 
‘Myniecipel Dourt is reversed and the cause is remanded to that 
court. 
JUDGMENT REVERSED AND GAUSE REMANDED. 
TAYLOR, P.J. ARD O'CONNOR, J. CONCUR. 
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Defendant in Error, 
ERROR TO 


Ve OIRGUIT COURT, 


QOOK QOUNTY, 
LIOWEL A. SHERWIN, 


Plaintiff in Error, 


Opinion filed Nov. 17, 1926, 


MAR. JUSTICE THOMSON delivered the opinion ef the 


This is « writ of error to the Cirevit Court of 
Gook Gounty in which it is sought to reverse the judgment 
of thet court, finding the respondent Lionel A. Sherwin, 
attorney at law, guilty of contempt of court, and imposing 
a fine of $2300 on him by reason of suck contempt and ordere 
ing further that, in default of the payment of the fine 
imposed, the respondent stand committed to jeil for « period 
of not to exceed 30 days, or until otherwise discharged by 
due course of law, 


In the brief filed by respondent in this court, 
he refers to numerous facte which do not appear in the record 
and which we may, therefore, not consider. In the course 
of the statement of facts, incorporated by respondent in 
his brief, he states that he presented a bill of exceptions 
to the trial judge who entered the judgment aopesled from, 
but, thet the judge refused to sign it. There ie nothing 
before ws on that question. Nothing appears in the record 
to substantiate it. If respondent saw fit to file = bill 
of exeeptions and prepare such @ bill and cubed + it for file 
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ing and the court refused to receive it, or certify to it, 

ae alleged, there was an orderly method of procedure open 

to respondent to meet thet situation. fhe People v. Horton, 
46 Til. App. 434. 


The only thing conteined in the record is the judg- 
ment order of the Cirevit Court of Cook County, to reverse 
which respondent bas sued ovt this writ of error. That order 
was entered in the Circuit Gourt by Judge Fisher. It recites 
that, on Hovember 2, 1825, a certain case entitled Toht v. 
Brown was pending in the Oironit Court; that on October 31, 
1925, respondent served a written notice on the attorney for 
the plaintiff in that conse advising him that, at the opene 
ing of court om November 2, respondent would appear before 
Judge Fisher and present a petition, & copy of which was 
attached to the notice, praying that “the order, judgment or 
decree, or whatever it may be, which wus entered in this 
case on April @1, 1925, by Judge Torrison® be expunged from 
the records of the court. The order appealed from then sets 
forth that on November 2, 1925, in the osuee of Toht v. Brown, 
then pending, respondent filed the petition referred to in the 
foregoing notice. 


The order entered by Judge Fisher recites that the 
respondent, having shown no just or reasonable cause why he 
should not be adjudged guilty of contempt of court, and that 
the court having read the original petition filed by the 
respondent, ae above set forth, and saving heard argument 
of counsel and being fully advised in the premises, finds 
that on November 8, 1925, reepondent appeared before the court 
and presented the aforesaid petition which is then set out 
in full in the court's order. Ag thus set out, the petition 
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consists of & lengthy statement covering nine or ten pages 

in the record, setting forth many detaile as to how rese 
pondent was called into the case of Toht v. Brown and came 

to be engaged in thet case as attorney for defendant, and 
other detaile referring to certain proceedings which had 

taken place in connection with the course of that case before 
dudge Torrison, another judge of the Cirouit Court of Cook 
County. Thies lengthy statement has nothing witatever to do 
with the question now before this court and it would, theree 
fore, sexrve no purpose to even set out the substance of it 
here. Respondent then sete up in his petition that on 
October 6G, (presumably 1924) he wae served with a notice by 
the attorney for the plaintiff in the ease of Toht v. Brown, 
advising him that he would appear before Judge Torrieon on 
Octoher 8, and ask the court to enter a rule requiring rege 
pondent to show cause why he should not be punished for what 
he refers to in hispetition as a “criminal constructive contempt" 
that he appeared before Judge Torrison on the date last mentioned 
to answer the petition which he *did under oath, denying the 
allegation set up in said petition,® and that thereafter the — 
eourt set the matter down for hearing "notwithstanding the 
fact that petitioner's answer was under oath and, under the 
law, the court should have discharged the rule ac the answer 
completely purged the petitioner.* 


Respondent then proceede in his petition to allege 
that, aometime before the mtter last above referred to came 
on before Judge Torrison, respondent had advised his clients, 
whose cases oame to be on Judge forrison's calendar, that he 
could sot represent them in that court, because Judge Torrison 
had shown a vindictive and hostile spitit toward him and, in 
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one oase which he names, he, at the request of hia client, 
procured a change of venue, end in another case which the 
respondent apparently tried before Judge Torrison, he slleges 
the hostility of the judge toward him was very pronounced 

and apparent. The respondent further alleged in his peti- 
tion, filed before Judge Fisher, that when this cause came 

on to be heard on October 8, “on the petition and sworn 
anewer to the rule, the petitioner asked what was there 

more to be heard and etated to Judge Torrison that petitioner 
must be adjudged on his anewer*, but that Judge Torrison 
“vefused to foblew the law of the State of Illinois and 
directed that a hearing be had and heard oral evidence ton- 
trary to the law of the State of I, linois and, notwithstanding 
the fact that suc ornl evidence clearly vindicated petitioner 
of any wrong doing", nevertheless Judge Torrison entered a 
finding of facts in an order entered by him on April 21, 1925, 
and in this last mmtioned order discharged the rule which 

had been entered and found the respondent not guilty; that 

the finding of facts which Judge forrison had included in 

the order, judgment or deoree "or whatever it is Judge Torrison 
filed in this case on April 21, 1925," was “untrue and not 
supported by any legel or competent evidence” and that this 
finding of facts had been made by Judge Torrison ‘with the 
gole aim and purpose to humiliate and shame petitioner and 
blast the reputation of petitioner." Respondent further set 
up in his petition that he urged before Judge Torrison several 
times that he had no right to hear evidence and that al though 
Judge Torrison ultimtely discharged him, as he should have 
done, he "at the game time entered chancery findings of fact 
in & common law order and in @ orisinal constructive contempt 
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ings of fact are not only untrue and not supported by legal 
or competent evidence, but are contrary to law. “ 


Reapondent prayed in this petition filed by him 
before Judge Fisher on Noveuber 2, 1925, “that this so-onlled 
order, judgment or decree, or whatever it may be called, of 
April 21, 19385," with the exoeption of the laet paragraph 
"be expunged from the records of this court, and your petie 
tioner prays for other and further relief in this matter 
because your petitioner says that thie so-enlled order, judge 
ment or decree, and particularly the findingsvof fact therein, 
are gontrary to law, not pased on any law and are the result 
of hatred and vindictiveness of s2id Judge Torrigon against 
said petitioner,” 


The order entered by Judge Fisher, after setting 
forth’) the filing of the petition by the respondent Sherwin, 
Yeoites that the case of Teht v. Brown, above referred to, 
was then pending in the Giroult Court of Cook Oouwnty and 
undisposed of and that the foregoing petition was presented 
by respondent in that case, in open court. The record shows 
that the petition wes entitled, inthe case of Toht v. Brown, 
Pudge Fisher's order then recites that when the respondent 
presented the petition or requested the court to read it, that 
the court suggested that this would be done later when the 
motion came on to be heard; thet thereupon respondent left the 
petition with the minute olerk for filing, and it wae, by 
him, duly and properly filed; thet later, on Hovexber 16, 
the court being in session to pass upon motions and petitions, 
the case of Toht Vv. Brown which was still pending and undis~ 
posed of, came before the court and the attorney for the 
plaintiff in that case called the attention of the court to 
the petition that had been filed by respondent Sherwin and 
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the latter then asked the court for leave to withdraw his 
petition and the court reserved ite ruling at that time and 
directed the respondent Sherwin *then and there to show cause 
why he should not be punished, as in and for direct contempt 
ef this court.” By the order of Judge Fischer, the court then 
proceeds to find that certain language used by the respondent 
in his petition, which language is quoted in full in the 


order and is hereinebove set forth, was eontemptuously used 

by the said Lionel 4. Sherwin and calculated to hinder and 
embarrass the administration of justice in the case then 
pending, which said language “seriously refkects on the 
honesty and integrity of the court with reference to ites 
action in such pending case," By the tefms of the order 

the court then proceeds to find that the respondent Sherwin 
was guilty of a direct contempt of court end the order assesses 
@ fine of $300.00 agninst the ssid respondent for such con= 
tempt and provides that, in default of the psyment of such 
fine, respondent shall stand committed to jail for a period 
mot to exosed 30 deys or until he may be otherwise discharged 
by due course of law. ‘The order then recites that the rese 
poydent Sherwin requested leave to file a written answer to the 
matter of the direct conteapt, which request was denied by the 


eourt e 


Throughout the history of jurisprudence, courts of 
justice have possessed the power to punish acte of contempt 
committed agminst them, Such & power ie necessarily inherent 
in a duly organized ouart and without it a court would be a 
powerless and an impotent arm of the government. At various 
times in different jurisdictions, this power has been the 
subject of legislation. It was so at one tine in thie state 
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but the power of the court to punish for contempt is not 
dependent upon legislation for existence, Such pewer is 
part of the common law, 


The contempt of whieh the trial court found the 
respondent guilty was s direct criminal contempt. vYords 
spoken or acte done in the presence of the court, which 
tend to subvert, embarrass or prevent the administration 
of justice, is known as a direct contempt. Language eddresse 
ed to the court intimating that a judge is ignorant or unfair 
or is knowingly and wilfully ruling against the law and the 
evidence, and solely because of tis dislike of counsel, is 
in the nature of « direct contempt. 6 R.0.1. 491. Such a 
contempt is also in the nature of s criminal contempt, which 
has been defined as consisting of conduct that ia directed 
against the dignity and authority of the court. 13 ¢.J.6, 
Where a direct contempt ig committed in the presence of 
the court suamary punishment may be imposed without the 
entering of a rule to show cavee, 13 0.3. 6&3. 


As wee pointed out by Winsiow J. in Stete ex rel 
Attorney Genera) v. i r ‘ 
97 Wis. 1. The power of courte to punish for contempt, 
arises by implication from the act of creating the court 
and has been recognized in ail courts from time immemoriel. 
Such m power “is, and must be, a power arbitrary in its 
nature, and sujmary in its execution. It is, perhaps, nearest 
akin to despotic power of any power existing under our form 
of government. Such being ite nature, due regard for the 
Liberty of the citizen imperatively requires that its Limits 
be carefully guarded, so that they may not be overstepped. 
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It is important thet it exist in full vigor; it is equally 
important that it be not abused. The greater the power, the 
greater the care required in ite exercise, Being a power 
which arises and is based upon necessity, it must be measured 
and Limited by the necessity which calls it into existence.” 
Similar sentiments were expressed by our Supreme Court in 
Stuart v. The People, 4 111. 395, decided in 1642, and agein 
in Storey v. fhe People, 79 I11. 45, decided in 1875, Both 

of those cases involved the publishing of articles in news- 
papers, reflecting, in the Stuart case, upon the court end 
jury; and in the Storey oases, upon @ grand jury. in both of 
those cases the court held that no contempt had been come 
mitted, in our opinion, neither case ie apoliecable to the 
situation presented here, In the Storey case the action of the 
grand jury, referred to in the article which was alleged to 
sonstitute a contempt of court, hed been concluded at the 

time the article was published. The court held that any publi- 
cation, no matter how disrespectful, when aprlied to juryzen 

in regard to the manner in which they had discharged a duty can 
be said to embarrass or obstruct the administration of the law, 
and, seh being the case, that the publication could not be 
treated and punished summarily as a contenpt of court, This 
and other similar eases are relied upon by the respondent. 
Another such ense relied upon by the respondent ia The People 
v. Hoyne, 195 111. App. 273, in which it appeared respondent, 
in & public apeech had severely criticised certain acts of 

one of the judges of this countyy such apeech being made 

about o year after the mutter thus criticised had been disposed 
of, It was there held that the question presented was not 
whether the respondent had slandered the judge but whether he 
had committed @ criminal contempt of court, and it was held 
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that he had not. 


It has been generally held that criticism of the . 
action of & court in a matter which has been disposed of, 
ia not such action as may be summarily punished as a con~ 
tempt of court, 17 L.R.A. (H.3.) 572. The respondent con- 
tends that such is the case here, but in support of that 
position he presente an argument besed on facts which are 
entirely outside this record. Horeover, the record shows 
that the petition which respondent filed, which contained 
the language held by the trial court to be a contempt of 
court, res filed by him in a case entitled foht v. Brown, 
and the order of the trial court recites that this was a 
case then pending before the court and undisposed of. More- 
over, the nature of the statements made and the language 
used by the respondent, which wereheld to amount to a cone 
tempt of court, were quite different from those involved in 
the cases relied upon by the respondent, some of which we 
have referred to above, 


As was pointed out by the Supreme Qourt in the 
recent case of The People v. Hetgen, 391 111. 55, * judges 
are not exempt from just critiociem and whenever there is 
proper ground for serious complaint against a judge it is 
the right and duty of = lawyer to submit his grievances 
to the proper authorities, but the publie interest and the 
administration of the lew, demand that the courts should 
have the confidence and respect of the people, Unjust 
eriticiem ingulting language snd offensive conduct toward 
the judges, personally, by attorneys, who are officers of the 
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eourt, which tend to bring the courte and the law into 
disrepute end destroy public confidence in their integrity, 
cannot be permitted.® We give our full support to the 
proposition that a due regard for the liberty of the citizen 
requires that the limite of the power of the courts to punish 
aote as and for & contenpt, must be carefully guarded and 
that it is impertent that this power be not abused, but we 
reoognize that it ie alse important, not only that this 

power exist, but that courts must and should have the coursge 
to use it when the cconsion demands, There ia no disposition 
to question the right of anyone to criticise the actions 

of the court or ite judges, but, as pointed out by the 
Supreme Court of Nebraska in the ease of In re Dynn, 85 Nebr. 
606, "If the officers of the court, as attorneys are, are 
permitted to aseail the judges, by briefs or other papers filed 
in and made a part of the records of the court, and thereby 
seek by Questionable and unfair mesons to destroy the respect 
which is and should be entertained for the court as the highest 
judicial tribumal in the state, it would not be long until all 
respect for it would, and probably should, be lost. There is 
& well recognised duty imposed upon the judge or judges to see 
that the respect and integrity of the courts are maintained, 
and, unpleasant as it may be, we cannot evade or flinch from 
the discharge of that duty." The case of Ip re Pryor, 18 

Kas, 72, involved a letter sent by a lawyer to a judge, com- 
menting upon an order which the lawyer had just learned had 
been entored by the judge in s pending matter, in which 

the lawyer was engaged as counsel. In the course of its 
opinion the court said that "the independence of the pro- 
fession ourries with it the right freely to chellenge, 
criticise, and condemn ail matters and things under review 
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and in evidence, But wit this privilege goes the corres- 
ponding obligetion of constant courtesy and respect torard 
the tribunal in which the proceedings are pending, * * * 

A failure to extend this courteous and respectful treatment, 
is a failure of duty; anti it may be so gross a dereliction 
ae to werrant the exercise of the power to punish for con- 
tempt. * * " If the language or conduct of the attorney is 
insulting or disrespectful, and in the presence, reel or cone 
structive, of the court end during thependency of certain pro- 
ceedings, we cennot hold that the court exceeded its power 
by punishing for contempt,.* 


If the language used by the respondent in this 
Case wee such as could properly be considered a contempt 
of court, the fact that it was incorporated in a petition 
duly filed in court, in which the reepondent, as petitioner, 
- BOught to have the action of the judge, to whom his language | 
referred, vacated, does not affect the situation, As was 
pointed out in Jhe State v. Soule, 8 Robinson's Report, (La.) 
500; "It would be strange indeed if it were perzitted to 
counsel deliberately to write out and file among the reeords 
of the court, in the recess between its sittings, the most 
Opprobrious ocalumnies and abuse of the highest tribunal in 
the State, without any responsibility, when if the same 
language had been used in the heat and excitement of an oral 
argument, it would instantly have consigned the speaker to 
the walle of & prison, (Common sense, law, end justice, all 
ferbid, that a party shall secretly place among the records 
of this court, with impunity, « document which the author 
of it would not have been permitted to read in public, and 
which, af he had attempted to read, would have brought upon 
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him oertein punishment." Other casee in which language in- 
eorvorated in a written document was held to amount to # cone 
tempt of court are: (language contained in a petition for 
rehearing) Jp re Gharts, 23 Wev, 110; Ip re Wooley, 74 Ky. 
95; MeGormick v. Sheriden, 20 Pec. 24; (language contained in 
a brief) Eriedlender v. The Sumner Gold & Silver Mining 90., 
Gl Gal. 116; Sears v. Starbird, 75 Onl, 91; First Notional 
Bank _v. Superior Court, 12 Gal. App. 335; (language contained 
in a letter sent to the judge) Im re Pryor, 18 Kas, 73; ond 
(lenguage written by 3 lawyer on the court's docket) Ex Parte 
Smith, 28 Ind, 47. None of these cases involved the filing 
of the document conteining the languege complained of, in 
open court. in none of them does thecourt pass directly on 
the question of whether the contempt involved wae direct or 
indirect. In the majority of them the circumstances were 
such as to wake the contempt, indirect in character, and the 
court 20 treats it. 


The language written by the lawyer on the court's 
docket in Ex Par contained the game imputse 
tion as that to be found in the language used by the ree- 





pondent in the onse at ber, The notation written by the lawyer 
om the court's docket wae as follows: “Having become satisfied 
that we cannot get the lew administered, by direction of the 
plaintiff 1 hereby dismiss this setion. * * * When lav ceases 
to be paramount, liberty ceases." The substance of that 
statement anounted to a charge that the court there referred to 
deliberately refused to follow what it knew to be the law and 
his eetions in that regard were such as to amowt to * denial 


Of linerty to litigants in his court. The court held such 
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lenguage to be *, direct ineult to the court and e@ gross 
contempt of its authority,* and thet it fully justified 
punishment for contempt. 


The language involved in the case of In re Pryor, 
Supra, was also very similar to that employed by the rese 
pondent here. in that case the lawyer pimished fer contempt 
of court, mde a statement that an order which the court had 
just entered was "directly contrary to every principle of 
law governing injunctions, and everybody knowit, I believe,* 
The lawyer then went ‘on to announce that he would prosecute 
an appeal from the order, "for it is our desire no such 
decisions or orders shall etand unreversed in any court we 
prectice in* In holding such langunge to be a contempt of 
court, the court said that: 


*to say to a judge that a certain ruling which he 

has made is contrary to every principle of law, and 
that everybody knows it, is certainly « most severe 
imputation, * * * It is not merely an assertion of 

« difference of opinion, but a charge that he has 
decided in a way that he as well as everybody else 
knew to be wrong. fo say to a j that his ruling 
is contrary to every principle of law, may be simply 
a reflection upon hie intelligence; but to couple 
with it an assertion that everybody knows it, is 
olearly an imputation upon his integrity. How can 

a judge be honest, and yet decide contrary to that 
which he ag well as all others knows to be the law? 

* * * £m attorney is under special obligations to be 
considerate and respectful in his conduct and communi- 
cations to a judge. He is an officer of the court 
and it is therefore his duty to uphold its bonor and 
dignity, Certain privileges attach to him by reason 
of such official position, * * * We often hear from 
the lips of oounsel in argument, or read in the briefs 
filed in proceedings in error in this court, the moat 
severe animedversion end eriticiem upon the conduct 
and rulings of the courts from which theproceedings 
are brought. * ** The independence of the profession 
carries with it theright freely to chablenge, criticise, 
and condemn all matters and things under review and in 
evidence, but with this privilege goes the correspond~ 
ing obligation of constant courtesy and respect toward 
the tribunal in which the proceedings are pending. * * * 
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A failure to extend this courteous and respectful 
treateent is a failure of duty; and it aay be so 
@ a dereliction as to warrant the exercise of 
he power to punish for contempt. * * * Suppose 
in @ public trial in the court-house, after a rl- 
ing had been made, an attorney in the osse should 
gay to the court: ‘*That ruling is not the law,and 
your honor knows it.’ Who would doubt that the 
court might rightly treat such lenguege as contempt 
and puniegh it accordingly? Yet practically that 
ia this case," 
Ae already noted, the language which was held to amount to 
a contempt of court in the Pryor oxse, was contained in « 


letter addressed to the court by the lawyer involved. 


In our opinion, the languege used by the respond~ 
ent in the onase at bar is more reprehensible than that involved 
in the onse just referred to. Here the respondent asked 
dudge Fisher to expunge from the records of the court, oere 
tain parte of an order which had been entered by Judge Tor- 
rison in a matter involving another alleged contempt of 
court on the part of the respondent, and in support of 
this request he filed a petition alleging that Judge 
Torrigon had "refused to follow the law of the State of 
Illinois," and that the findings of fact incorporated 
by Judge Torrison in his order, "or whatever it is which 
dudge Torrison filed in this case," were “untrue and not 
supported by any legsl or competent evidence,"* and then 
respondent proceeds to aliege in his petition that note 
withstanding this was the tase, Judge Torrison nevertheless 
incorporated these findings of fact in his order “with the 
sole aim and purpose to humiliate and shame” respondent, 
and "blast" his *repatation"; and finally, the respondent 
Glosed hie petition by alleging thet the order which Judge 
Torrison had entered, “particularly the findings of fact 


therein, are contrary to law, not beeed on any law, and 
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are a result of hatred and vindictiveness of the said 

dudge Torrison," toward the respondent. It will be 

noted that the respondent did not merely seek relief, 
pursuant to his contention that Judge Torrison had entered 
an order not supported by proper evidence, and contrary te 
whet respondent contended to be the law which was applicable, 
But he alleged that in a proceeding charging him with con- 
tempt of such a nature as entitled him to purge himself on 

& sworn ansver, he had so purged himself and was thus 
entitled to his discharge and that although Judge Torrison 
had discharged him on his gvorn answer, he, nevertheless, cone 
trary to the law, had heard evidence and then had proceeded 
te incorsorate certain findings of fact in his order, for the 
sole purpose of humiliating and shaming the respondent and 
blasting his reputation, and that these findings were the 
result of the hatred and vindictiveness of the judge toward 
hia, Thies amounted to a chare that the court had deliberately 
entered an order containing certain findings which he knew 

to be contrary to both the law and the evidence, solely for 


the purpose of venting his hatred and wrath upon the rege 
pondent and ruining his reputation, 2 cherge amounting to 


one of total unfitness, if not morruption, if a lawyer stood 
forth in open court and made any such charge, one could cere 
tainly have no respect for the court if it were not treated 

as a contempt and summarily punished as such, The use of 

such language is not less reprehensible when it is ineorsor- 
ated deliberately in 2 court docwient, and filed in open 
court, @s was the case here, Even if one might exouse langus ge 
making such @ serious chargé as this, made on the spur of the 
moment in the heat and excitement of a triel, it is difficult 
to see how such could be the case where the language does not 
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occur in that fashion but is written out and prepared with 
deliberation in one’s office, and with equal deliberation 
carried to court and filed, 


In the case of Sears v. Starbird, supra, & lawyer 
made a statement in a brief, which was an intisetion that 


the judge of the court below did not act from proper motives, 
but from his love for the cause, the parties te it or their 
counsel, and that he had patched up and dectered the case 

of the plaintiffa, which perhaps the carelessness of their 
counsel “had left in such & condition as to é@ntitle them to 

no relief whatever." That was held to be avcontempt of court, 
In the cage at bar we have somewhet the opposite, where 
counsel has charged the court with entering an order contrary 
to the law and the facts, solely because of his hatred for 
Tespondent and to bring about the ruin of his reputation, 

if & lawyer ever deems he hes ground for such serious complaint 
agsinet & court, it is his right and his duty to submit his 
grievances to the proper authorities, People v. Metsen supra, 
Respondent did not take any such course, but ear fit to file 

& petition in the pending case, using language to which re 
have referred. One may not be permitted, when a court has 
entered an order that he does not like, either to stand in open 
court or to file a petition or other doownent, and say that 
the court has acted, knowingly, ageinst the law and the facts, 
and solely because of his hatred tow rd the one who is complain- 
ing, ®nd thereby sescks to ruin his reputation, Such a course 
ef conduct, in our opinion, amounts to an insult to the court, 
and to permit such conduct to go unpunished would necessarily 
bring beth the courts and the law into @isreput and destroy 
public confidence in their integrity. The use of such language 
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is, in our opinion, properly considered as a direct conteupt 

of court. iIn contending that in no event could the contenpt 
charged against him be considered a direct contempt, respondent 
has called our attention to @ number of cases and anong then 
State v, Reid, 118 la.627; Grete v. Jasper, 88 S$. H. 1096, and 
Johnson v. State, 67 Ark. 45. In our opinion these oases may 
all be distinguished from the case at bar on the facts involved, 


Respondent contends that in no event did he commit 
any contempt against Judge Fisher end that, therefore, the 
latter erred in finding him guilty of contempt, Where one 
uses contemptuous lang uage in a court, involving a reference 
to the action of another judge, the contempt is properly 
treated as having been committed against the court in which 
the language is used, [First liationsl Bank v. Superior dourt, 
12 Gel. App. 335; Exiedlander v. The Sumner Gold & Silver 
Mining Go., 61 Cal. 116; fears v. GStarbird, 75 Gal. 91. Moree 


over, where one has used language which amounts to a contempt 

of court, punishment is not meted out for thepurpese of vindicat 
ing the authority and dignity either of the judge in whose 

court the contempt occurs, or the judge who may have been 
referred to by the language employed, but rather fer the pure 
pose of vindicating the authority and dignity of the people 

as represented by their judicial tribunals. A contempt is 

not deemed as having been committed ageinst the judge, as a 
person, but rather as against the court, as & tribunal of the 


people. People v. Hoonald, 314 111, 548. 


Respondent contends further that before he may be 
gonsidered guilty of criminal contempt of court, it must 


not only be shown that the language he used was untrue, but 
that by ite use he intended wilfully to assail the dignity 
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of the court. In support of this contention a number of 
eases are oalled to our attention, which, in ovr opinion 
are not in point. fhey involved charges of contempt involv- 
ing language @lleged to have been false, and the contempt 
contended for in thoses cases was alleged to have been an 
effort to mislead the court by means of such false state- 
mente. In such « case, of course, it must be shorn, not 
only that the statements made were untrue, but that the 
one accused of anking them knew they were untrue, and 
nevertheless was making them vith an intent to and with 
the purpose of, misleading the court. Ho such situation 


is presented here. 


Respondent further contends that even if it may 
be shid that his lengusge amounted to a contempt of court, 
he should be considered as having purged himself of such 
contempt, by 2 disavownl of the language. Presumably counsel 
refera to his request for leave to withdraw his petition. 
In the first place, euch a request does not amownt to a 
disavowsl, and in the next place, the language involved in 
the petition which correspondent filed is not such as he 
may escape the effect of, by = disavowal. We agree with 
and adopt the language used by thecourt in the case of 
in re Wooley, 74 Ky. 95, in which the court said: "We 
recognize, to the utmost reasonable Limit of its applicae 
tion, the rule thet a supposed contezpt consisting in mere 
words, which are apparently intended to be ecandalous and 
offensive, but which are at all susceptible of a different 
construction, may be explained or construed by the speaker 
or writer, snd that upon his sworn disavowal of an intention 


tocommit 2 contempt, procecdings aginst him must at ones be 
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dismissed. But thia rule does not control where the matter 
spoken or written is of itself necessarily offensive and in- 
sylting. In such a case the disavownl of an intention te commit 
a contempt may tend to excuse, but it cannot and il) not 
justify the act. (The People v. Freer, 1 Caines, 484, )* 

In the case of HcCormick v. Sheridan, Supra, 2 lawyer in a 
petition for rehearing filed in court, used language very 
similar to that involved the conse at bar, saying that "A more 
disingenuous and misleading statement of the evidence, it 
seems to us, could not well be nade than this," meaning the 
‘one which the court had incorporated in its opinion, It 

was then alleged that the statement of the evidence, es made 
by the court, was “untrue and entirely unwarranted by the 
facts shown in the testimony," and that the court had made 
“a remarkable perversion of law applied to conceded facts 

of record," to reach the decision which "it seems to us to be 
@ travesty of the evidence snd uncontradicted testinony.* 

Of such language the court pointed out that it was *too plain 
and direct in its dmputation of negligence and bad faith 

te authorize us in taking the disavowal of the defendant as 
sufficient to purge hia of contecpt.* On this same question 
in the conse of In re Chadwick, 109 Mich. 588, the court said: 
“Where the language is susceptible of two interpretations or 
constructions, and the party charged asserts under cath that 
he did not intend the article to be construed as slleged in 
the innuendoes, he is purged of the contempt; but if the publi 
tion is fairly susceptible of but one construction, and its 
purport is to defame and degrade the murt in the eyes of 
litigants and the public, his denial of any intended rrong 
does not operate to purge hia of the contenpt. People v. Hil 
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64 Ill, 195; Fishback v. State, 131 Ind, 304; Sturoe's cage, 
48 H. H. 488; In re Hooley, supra." In the case of People 
¥v. Wikson, G4 111. 195, it was held that the meaning and 
intent of ® respondent must be detersined by a fair intere 
pretetion of the language used by him, The contempt involved 
in that case was, unlike that involved in the case at bar, 
an indirect contempt, and the court held that it would net be 
aecepted as & reason for discharging the rule to show cause, 
in such a qase, that the respondent disclaimed im hia ansver 
any intentional disrespect to the court or any design to en 
barrage the aduinistration of justice. 


We regret thet we find ourselves under the necessity 
of pointing out thet, in his brief filed in this court, the 
respondent has repeatedly misquoted the law, At one point 
in his brief counsel purports to make a lengthy quotation 
from the opinion of Mr. Justice Breese, in Stugrt v. She People, 
4 111. 395, as it appears on page 404, The purported cuota- 
tion which appears in respondent's brief, is in part respondent's 
apparent paraphrase of what Mr. Justice Breese said. Parts 
of the opinion of the court, whieh respondent purports to 
quote in his brief, are entirely omitted, without any indica~ 
tion that such is the fact, with the result that the quota- 
tion which respondent represents in bis brief he has taken from 
the decision, ie not & quotation at ali, When the quotetion 
ao made, is read as 2 continuous statement, vith the omitted 
parts left out and with respondent's own paraphrases here and 
thers, in some places it does not change the meaning of the 
opinion of the court, as it appears in the report, but in 
other places ‘the meening is changed, In the same wey counsel 
purports to include in his brief an extended quotation from 
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another leading Illinois case, Storey v. The People, 7? Ill. 
45, and he has taken the same liberties with this quotation 
that he did with the one last referred to; and the same is 
true. ofaseveral other quotations which he purports to include 
im hia brief, one of them being from the opinion of this court 
in The People v. Hichssen, 272 111. App. 639, We can conceive 
of no legitimate excuse for suoh & course, It is quite 
impossible for a court to have any confidence in such a brief, 


For the reasons given, the judgment of the Girouit 
Court is affirmed, 
JUDGMENT AFFIRMED, 


TAYLOR, P.J. ABD O'COHKOR, J, CONGUR, 
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L. kK. KNIGHT, } | a) 
) Tt fA DR 1 2 
Appellee, 24 3 a 
APPEAL FROM 
v. one GIRCUIT COURT, 
. COOK COUNTY, 
JOSEPH TLAPA, 
Appeliant. 


Opinion filed Nov, 17, 1926. 


MR. JUSTICE THOMSON delivered the opinion 
of the court. 


The plaintiff Knight brought thie action of 
trespass on the case sgainst the defendent, Tlapa, to 
recover damages suffered by the plaintiff when his auto- 
mobile was rum into by another automobile, owned and 
Griven by the defendant. The plaintiff's declaration con- 
sisted of several counts, in some of which the plaintiff 
alleged he had been damaged, in and about the repairing 
of hic automobile, and for the loss of its use during the 
time it was being repaired, and in others he alleged that 
the damages caused to his automobile, when the defendant 
@Ollided wit) it, were such as to render it worthless, 

In one of the counts of the plaintiff's declaration he 
Charged wilfull and wanton negligence on the part of the 
@efendent. ‘The defendant filed a plea ef the general issue. 
The case was tried before a jury and © verdict was returned 
in favor of the plaintiff, assessing his damages at the sum 
of @2200, Later the plaintiff remitted $400 from the amount 
Of the verdict and the court thereupon entered judgment 
aginst the defendant for $1806. To reverse that judgsent 
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the defendent has perfected the appeal. 


It is first contended by the defendant that 
the verdict andjudgment are against the manifest weight 
of the evidence, and in that connection the defendant 
urges that the evidence clearly shows that the speed at 
which he was driving his car at the time of the eollision 
with plaintiff's oar, was not the proximate cause of the 
eolligion. This occurrence heppened at about four o'clock 
in the afternoon on Hovember 24, 1925, on Fillmore avenue 
in the Village of Osk Park. Fillmore avenue is an east 
and west street. The plaintiff's residence is located 
on the southwest corner of that street and Teylor avenue, 
& north and south street. At the rear end of the plaintifi's 
lot, bordering on a north end south alley, running south 
from Fillmore avenue, is & garage in rhich the plaintiff 
kept his automobile. The door of the garage was on the 
north side and the driveway from the garage extended north 
into Pilimore avenue. The first north and south street west 
of Taylor avenue is Lombard avenue and the nemt is Harvey 
avenue. The @vidence shows that the plaintiff had backed 
his cer out of his garage on to the driveway,and he had 
been doing some work upon it as it stood in the driveway 
with the rear of the oar several feet south of the south 
curd of Fillmore avenue. He testified that he had oco#sion 
to step into his garage for a screw-driver and while in 
the garage he heard a “roar* and hurried to the door and 
looked west and saw two automobiles approaching. They 
were then just east of Harvey avenue, a block and a helf 
west of where the plaintiff was standing. In hie testimony 
the plaintiff described the approach ef these cara by saying 
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that they were “wabbling from one side to the other taking 

up the entire road. First one fellow went ahead and then 

the other fellow went ahead. When these cars got within say 
fifty to seventy-five feet of me (ther evidence in the record 
shows th: t it was nearer fifty than seventyefive feet) the 
fellow on the inside (defendant) jumped the curb and ran 

clear away over the lawn of my neighbor's residence directly 
west of me, on ecross the alley and kept going in there wne 

til he hit my oar,* knocking the latter ageinst a tree four 

or five feet to the east, The plaintiff testified that after 
the defencant's oar had run up over the curb his wheels were 
up on the lawn or driveway about three or four feet. He 

said these cars were traveling fifty miles an hour, end also thet 
he observed the defendant after the accident and that he was in 
an intoxicated condition. At the time of the trial the plain- 
tiff's car was in his tgarage in the same condition in #hien it 


was after the collisicn, 


One Bruce and his wife were driving north in Lombard 
avenue, just coming to Fillmore avenue and at the time the 
defendant's car and the other car above referred to went by on 
Fillmore avenue, Brice and his wife were about fifty feet south 
of the corner, Bruce testified that the cars were going fifty 
to sixty miles an hour. His wife testified that they passed 
“at an awful rate of speed * * * They were going awful fast." 
When they got to the corner, this car had jumped the curb end 
crashed into the plaintiff's car as it stood in hie driveway 
in front of his ‘garage. Bruce testified that he talked 
with the defendant after the collision and smelled his breath 
and that it emelled like liquor to him, fhe plaintiff said 
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the defendant staggered, but Bruce testified that he would not 
say that he staggered, but that he smelled liquor on his. 
Mrs. Bruce said he was intoxicated, - *I could smell liquor 


on him strong.* 


The evidence shows that at thetime of this occurrence 
the defendant had with him in his omr hie father and mother 
end also his wife and tep children. hen the ears collided 
the éntentaxt's mother was thrown out and killed. Two police- 
men who arrived shortly after the collision ond who resoved 
the defencant's mother in an ambulance, testified as to the 
eonditions they found present when they arrived. Gne of 
then testified the defendant was under the influence of liquor. 
He said he talked with the defencant,and among other things 
the Batter said that if he “had only kKnown better it would not . 
have hapoened," or something to that effect. The other © 
policemen said he did not notice snything about the defendant 


with reference to sobriety. 


One Shaner, called by the claintiff, testified that 
he saw two osrs go by on Fillmore avenue whec he was ebout 
75 or 100 feet north of that street, on Lombard avenue, and 
that he thought they were going between 35 and 40 miles an 
hour, All the evidence shows that the defendant's car was 
one of these tro automobiles bownd east on Lombard avenue end 
that the other car was a Cadillac sedan, defendant's Buick 
being to the south and the Gadillac to the north, as they © 
drove slong in Lombard avenue, Shaner testified that as they 
passed Lombard avenue, the Ogdillac was going daster then the 
Buick, © “trying to pass it. it was gaining on him considerably 
when I saw hims* All the evidence shows that the plaintiff's 
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car was badly smashed up. 


For the defendant, One Correvont, who was stending 
with his rife and bey on the northeast corner of Fillmore 
avenue and Lomberd avenue, testified that he saw these tyro 
care coming east on Fillmore avenue, and when they reached 
him, "the oar next to the ourb (defendant's) tried to get 
away from him (the Cedillec) and at that time the front of 
\ the Gadiliae was about a foot behind the front of the Buick 
being driven by the defendant; thay when they got s little 
east of Lombard avenue, the Cadillac “started to put on the 
gas", and then the Cadillac "cut right in on thie Buick end 
hooked his front wheel with the right rear wheel of the Gedilleec 
** * and the Buick went over the curb * * * and the Gadiliac 
just missed the Moon (plaintiff's car) that was standing in 
this driveway, I should judge about a foot or so, and then 
he broke loose from him when he hit that curb seross the 
alley.” This witness testified that the Buick ond the Oadiliac 
were being driven between twenty and thirty miles an hour, He 
further teatified that he taiked with the defendant shortly 
after the accident, and he was not drunk, On cro#s-examination 
thie witness admitted that in giving testimony at \a corner's 
inquest he testified that as the onrs approached Lombard 
avenue, the cuteout on the Cadillac was open end that "he 
(referring to the (adillac) wes playing slong the way it looks 
to me. He wes looking for a race. * * * The Gadillac ran 
ahead before he hit him. He was gaining, looking for a race, 

I Guess. Of course mturally 2 Syick ain't got no business 
running alongside of  Cadillme," He further admitted that 
he testified on that former occasion, when asked how fast 
these oare were going when they passed him, “well the Cadillac 
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was epreding fifty i guess, All of fifty when he went past 
that Buick, I know that;* and that when he was asked how fast 
the Buick was going he said he "should judge it was exceeding 
the limit all right, I couldn't sey exactly how fast. He was 
exceeding over the limit just 2 little.” The rife of the write 
ness just referred to gave testimony similar to that of her 
husband, saying that when the care passed *Pillmore street 
(apparently meaning Lombard avenue) the Gadillae got so close 
to the Buick it was forced over the curb.” She testified 

she did not talk to the defendant after the collision but ehe 
was near him in the crowd and he wes drunk, On cross-ex.minee 
tion she testified that she firat saw the cars when they were 
about two blocks west from where she was standing and that at 
that time she noticed something unusual about theg, in that 
the Suick was forced over toward the curb, This was before 
they renched Lombard avenue, According to her testimony they 
then awerved out away from the ourb and continued down the 
atreet tovard the point where she was standing, and when they 
got east of Lombard avenue the Buick was forced over to the 
Tight again. That was the occasion when it went up over the 
curb and collided with the plaintiff's car, She testified, 
"They were not going very slow, but they ver not going very 
fast. 


_ The plaintiff wes oalled in rebuttal and testified 
that he had called to see the witness Gorrevont with reference 
te his coming to court to testify and that on thet occasion 
Gorrovent told him the other side bad asked him to teatify 
for them, but that he didn't sknow enough to be of any service 


to them, and then Correvont added that "he wasn't any five or 
ten dollar a dey mapt orrevont then returned to the witness 
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stand end denied plaintiff's testimony relating to this cone 
versation., In connection with thia matter counsel for the 
defendant contends that the record shows the plaintiff com 
mitted perjury im thet he testified that he did not subpoena 
this witness, whereas, later in the trial one of the laryere 
representing the plaintiff stated, "I will admit we subpoenaed 
him." ‘The record, in our opinion, wholly fails to sustein 
this contention, In the abstract the plaintiff's testimony 
on this point reade: “i did not subpoena him, I do not 

know who did." When we turn to the record, however, it appears 
that the question counsel asked the plaintiff on cross- 
examigation was "Did you personally serve a subpoena on hin?" 
to which he answered, "No sir, I did not.” The next question 
was: "Doe you know who did?*® and he then answered, "I do not, 
but I havean ides who did, though." Gounsel then dropped the 
matter, A few minutes later, when Correvont was on the stand, 
he testified that when the plaintiff came to see him he told 
him he wae "going to be served with a subpoena." He was then 
asked if he was served with a subpoena and he said he was 

and that he ould produce the subpoena which was at his hone, 
Counsel for the plaintiff then said; “I will adait we subpoena: 
ed him.* It ig difficult for us to appreciate how anyone 
could reasonably contend on that record that the testimony 
given by the plaintiff on this point was untrue or anounted 


to perjury. 


The defen'imt testified that the point where he 
firet cane inte contact with the Cadillac was where Fillmore 
avenue erosses Ridgeland avenue, That was a block west of 
Harvey avenue, He testified that the Cadillac “started out 
and was following me right along. He was nemt to me. He 
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was running shout 25 or 30 at the time the accident happened, 
That was all he was running at that time, He must have 
been running faster then I was, Thirty miles is as fast as 
I was running." The defendant also teatified thet the 
Cadillac drove “around eest and I kept on going and he was 
crowding me to the curb, - so I thought he wanted to stop 
me, and I didn't atop still when he crowded me. I thought 
he would give me room again; so I thought he would let me 
@°; so he give me room and I started up again and I kept 
going snd going until he atruck ay hind axel with the bumper; 
80 he throws my wheal out of my hand end throwed ae over 
the curb. He was asked how fast he was driving then he- 
first sew the Gadillac, and he answered; "I went kind of 
slow until we got together. I was driving about 20 miles an hour 
He wae on the left side of the street, so I go ahead and slowed 
down again, 0 I thought be wanted to play with me or stop 
me Or something, and afterwirds he give me a little room. He 
juat give his oar a jerk wiknowing and throw me on the ourb. 
It hit the hub like it hit with e hammer and it knocked the 
hub right in.* On oross-exeuinationthe defendant was asked 
whether it waa not a fact that when he was testifying at the 
coroner's inquest he was asked “whether you were driving 
while you were intoxicated or drunk, ond did you plead guilty 
and say you were?*® He replied by asking: "What is that?" 
and he was then asked; “*Ien’t that what happened at the 
coroner's inquest?® and he anewered, "Yee, that is what 
happened,*® 

On that evidence we are of the opinion the jury 


were justified in concluding that at the time he ren up 
over the curb and collided with the plaintiff's automobiles, 
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the defendant was racing with the Cadillac, and we are 
further of the opinion that the evidence is such as to 
justify the conclusion thet he was more or less under the 
influence of liquor, There umy be said to be some con- 
flict in the evidence on both of these questions, Ae it 

is apparent the jury awarded some exeuplary damages, it would 
seem they reached an affirmative conclusion on one or both of 
these issues. On the evidence in the record this court 
eould not say such @ conclusion on the part of the jury 

Was apainst the manifest weight of the evidence, 


It is contended by the defendant in this con- 
nection that the collision of his car with the plaintiff's 
oar was entirely due to the carlessness of the driver of the 
Cadillac and that the collision would not have heppened if 
the Osdiliae head not forced him over the curb and ‘come ©» 
into violent contact with his car so as to force the wheel 
from hie hands and result in hie losing control, There is 
& good deal of conflict in the evidence as to just what 
happened immediately before the collision . There is no 
evidence in the record, which,in our opinion, would justify 
the conclusion that there was any such violent contact be- 
tween the Cadilinae and the defendant's car as to force 
the steering wheel from his hands and thus bring about 
® loss of contrel of his own ear, Defendant contends thet 
it may not rensonably be said, even if he was driving at an 
exeessive rate of speed, that this was the proximate cause 
of the collision, It seexs to be his contention that the 
manner in which he was driving bis car was werely a con~ 
dition which was present and which furnished the occasion 
for the apomtinn of the other act, namely, the reckless 
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driving of the Gadillac, which latter act was the real 

cause of the collision. In support of this theory the defend- 
ant cites Jenkins v. Le falle Gounty Coal Go., 364 Ill, 240; 
Hartnett v. Boston Store, 265 111. 331; Lerette v. Director 
General of Railroads, 306 111, 348; and Phillabaum v. LE, & W 
Re. BR. Con, 315 I11. 131. In our opinion, ali of those oases 
are clearly distinguishable on the facts involved from the 





case presented here. Statenents which are general in character 
but which are made with reference to particular facts relating 
to the question of proximate cause may not at all apply te 

@ situation involving quite different facts, It is true that 
if an alleged negligent act is a mere condition, which makes 

it possible for an accident to occur, but is in itself no part 
of the sccident, such act may not be exid to be the proximate 
gause of the accident, where some other negligent act was 
present, and operated together with the condition above re- 
ferred to to bring about the accident, In such a situation it 4 
always necessary to determine whether the negligent act alleged 
to have merely furnished 2 condition, wae really that or 
whether it was not one of the direct and proximate causes, 
contributing with another like cause or causes, to produce 

the accident. 


In this case the question of whether the speed 
of the defendant's car and the mamper in which he drove it, 
was a direct contributing cause of its collision with the 
plaintiffas car, and thus wes a proximate cause of the result-~- 
ing damage, was a question of fact for the jury. Heiting v. 
&. Re 1, & P. Ry. Go., 252 111. 466, The parties so regarded 
it and the jury was fully instructed on that question. Indeed 
some Of the instructions submitted by the defendant and given 
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by the court on this question, were nore favorable to 
the defendant than they should have been, in our opinion. 
In returning s verdict finding the iseues for the pla in=- 
tiff, the jury necessarily found that the conduct of the 
defendant in driving his car as he did was a proximate 
cause of the collision. In our opinion it could not 
reasonably be said thet such finding is against the manie 
fest weight of the evidence, | 


The evidence being such as to support a finding 
that the defeniant was racing his car down the street and 
that he was to some extent under the influence of liquor, 
we are further of the opinicn the jury was warranted in 
awatding exemplary damages. Outler ¥. Smith, 57 111. 252; 
oo Purnell, 67 111. 358; fhe Jllinoie @ 84, Louis R. K, 
« Sobb, 66 I11. 83; 





_ 160 Ill, 288; Mokinzie v. Randolph, 
86 Ill. #10; Gonsolidated Cowl 






Qo. v. limenni, 146 111. 614. 


The defeniant further contends that the plaintiff 
failed to prove material ellegationsa of any of the counts 
included in bis declaration, In our opinion that contentiog 
is untenable. The plaintiff is entitled to recover if one 
count is sufficient and the proof suprorts thet count. Seott v. 
245 Til. 460, fhe jury having 
awarded exemplary dagages, the verdict must rest on the sdibtiona: 
count which was the one alleging wenton conduet on the defend= 





ant's part. In or opinion the proof supports that count, 
Although the demages proven were less than those alleged, those 
proven are such as may be recovered under the allegations of that 
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count as to damages, which were to the effect that his 

car had become worthless as a result of the collision, 

The evidence submitted in behalf of the plaintiff showed 

that the cer was still in his garage in the conditiom in 

which it was immediately after the csliisicn. It further shor 
ed that the car could be repaired and that it would cost approxi- 
mately $625 to repnir it; that he had paid $1575 for the car, 
two or three weeke before it was damaged in this collision, 
buying it as a second hand car; that it was worth that amount 
at the time of the collision, and that s car damaged as this 
one was, and repaired at the cost above mentioged, would be 
worth from $900 to $1,000, Ho testimony was subsitted on 

the question of bow lorg it would take tc repair the car, 

or on the qyestion of the value of its use during that tise, 
That element would, therefore, have to be disregarded in dee 
termining the damages. We are of the opinion that the proof 
above referred to, under the allegations to which we have 
called attention, would justify an award of 625, plus the 
difference between the value of the car before the accident - 
$1575,¢ and whet the evidence shows it wo.ld be worth after _ 
being repaired, which we must consider $1,000; = such difference 
being $575, making in ali, $1200, The jury returned a verdict 
for $2300, ‘therefore $1,000 of the verdict must be considered 
punitive damages. Apparently the trial court considered that 
mpre then was justifiable, and required the piaintiff to femit 
$400, which was done. Whereupon, the court entered judgment 
for $1800, As the judgment now stands $600 must be consider= 
ed ag punitive damages. In our opinion, that is entirely 
justified by the evidence, 


The defeniant makes the further contention thet the 
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trial court erred in connection with the giving of the ine 
etructions. Ag to the first tro submitted by the plaintiff 
and given by the court, complaint is made that in the giving 
of them the court erred in telling the jyry what they “should 
take into consideration,” in determining where the prepondere 
ance of the evidence was in the oise; and alsoin unduly eme 
phasigzing a divection to exercise "your own common ebservae 
tion and experience as men hm the affairs of life." The cone 
tention is that the instructions laid such stress on the 

| latterdement as to tell the jury that this was the "sole 
standard" for determining the question of preponderance of the 
evidence. Ip, our opinion, no such meaning may reasormmbly 

be given the instructions, The jury are clearly told to 
sonsider all the evidence "in the light of" their common 
observation and experience in the affairs of life. The use 
of the word "should" in these instructions could not be said 
to have prejudiced the defendant, Posch v. 
221 Ill. App. 241. Moreover, we sre of the opinion that 





where an instruction recites the proper elements to be taken 
into consideration by a jury, in determining where the pree 
ponderance of the evidence lies, it is not only permissible 
butpmoper, to tell the jury thet~in considering that quese 
tion they should take them 211 into consideration, Such an 
instruction wes involved in the case of Meyer v. Mead, 83 iil. 
19, where the jury were told that in determining the prepordere 
ance of the evidence they "must" take into consideration the 
elements thet were enumerated, and it wes held the instruction 
was not objectionable. 


Gomplaint is also made of an instruction referred 
to as Plaintiff's 1,struction 4, wherein the court told the 
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jury that if they believed from the evidence, that the dee 
fendant was guilty of wanton end wilful conduct at the tine 
and place in qkestion, “as charged in the additional count 

of plaintiff's declaration* and that such conduct, if any, 
resulted in Gamage to the plaintiff, and if they further believed 
that justice end the public good demanded it, then, under the 
law, they were not confined in their verdict to the actual 
damages proven, if any, “but they may give exemplary damsges, 
not only to compensate the plaintiff but to pumish the defend- 
ant and to deter others from the commission of like offenses.* 
That was & correct statement of the law as will be seen by 
reference to the cases we have already referred to on that 
subject. For the reasons already given we are of the opinion 
the evidence was sufficient to justify the giving of this 
instruction, The fact that the instruction made such reference 
ae it did to the additional count of the plaintiff's declare- 
tion, did no harm. ip, connection with the argument presented 
on this instruction defendant contends that *the mere fact, 

if it be true, that défendanf was driving at an excessive 

Tate of speed, would not make his conduct wilful or wanton and 
@Alicious.* The fect of the excessive speed, in and of itself, 
Would not, as a matter of lar, establish wilful and wanton 
négligence, wut it wes for the jury to determine, as 2 question 
of fact, on the whole evidence, whether the conduct of the dee 
fendant was so reckless as to amount to wilful and ranton 


negligence. If they found that it was then they might properly 
take that fact into consideration in awarding daseges, and on 


that question this instruction correctly advised theg. Def-nd-= 


emt complains that this was the only instruction given the 
jury on the question of damges. That, of course, may not 


~bi~ 
Toate ceo ae Raat api haaee 
“sh edt tart enn. ow nor? owstted we 24. sast eu, 
sale edt #2 tebpoe Lat liw bas aotgen X20 ¥0 Linn a4, Anehamh, 
énven Lanotsades omit at bogiade as* aottewmp «i analy das 
sae 14 tovdace, dom tadt bea “nadte b attiitatelg te 
wetled tadtw% yod? tL bar ,titvaiala ode. ot sganab aL bag Lumet, 
ofg Raha .aecd 72 dobaewmed Boog ofidua ode das eottaul tade 
Lavtoa oid of toiocer rieds at Penirgoo tom oxen Nedd, wat 
oeGensh YTelguese ovis Yam vedd sod* xox ti ,aevorg agpameh 
sheath edt dadmvg oF gud Bitatelg edt eteraequeg of Yiao tom 
*aseoots dks to amdeatamon ot mort axodte xeteb.ot bas tae 
W seee o¢ Iii 6s wal odd To stoommtare sagrteg & agy tad? 
fade ao ot herroter yoaekia wyad om esas 98 of soaetotag 
sotatqe si? t9 sts ow Hevky yoeotls Ranaeat adt.tet, ookdye 
eldt Yo yalvly ode ytttuyt of tantoitive ean sqacbive. edt 
coaesster dove oham agiteuttent oft tod? teat ad? ..aottoutteat 
~oxafoeh e'Yitahelg ade Yo tayoo feng tdiobs edt ot Bab tt ae 
ded mentg Saommre od? At iw pcitoqanen al maad on Ih qMohs 
120% oom Odd" Jat? adastroo Faahasted ackvourtemt alt ng 
eviansore ne te qatviah eee tasbasteb sat AMES 06. FR TR 
bes notase 10 Siftiiw towbnoa afd odem tou bivew, sbooge Yo ofan 
»Loets To ban oi ybteqe eviessnxe sit Xo font edt. , "saunas ion 
aotane bas Kitiia dalidadan wal to 19tt am & Be 000 > LUT 
moltaoup & ae .ealameteh oF yaul | wd 20% eam 22 dud opegnas fue ; 
wok 987 20 sowhice od TeMt en yoomadive oLodw edt 90 gta 2e. 
Motnen bas Lilia of tayous of as anoldoet op, at aa 


Cizogong ¢4yle wd aede aay th Jedt Dower yods Vi stl 
no bat ,eeyanad gathrawn at mid ox ab kano Bory de ot viva ” Pore’ 
haste .geds heatvha ylioattoo noltowttent al raul fe 


am ackteurent vino ot cow ebts told Wabateave # tae 




















o] Be 


cause the giving of this instruction to be error. The fact 
that other instructions on the subject of damages were not 
given may not be charged agkinst the plaintiff. No complaint 
is made that any instructions on this subject, submitted by 
the defendant, were refused, 


Defendant's objection to plaintiff's instruction 
$, which covered the question of the meaning of the term 
wilful and wanton conduct, on the ground that there was 
no evidence to warrant the giving of such en instruction, is 
without merit, for reasons we ave already referred to, Pilain- 
tiff's Instruction 6, of which defendant also complains, was 
proper for the same reasons we have expressed in connection 
with what we have had to say on the question of Instruction l. 


Plaintiff's Instruction 7 told the jury that 

while he must prove his case by a preponderanceof the evie 
dence, still the proof need not be by the direct evidence of 
& witness, but facts may also be proved by circumstantial 
evidence. Im our opinion the evidence was such as to warrant 
the giving of thie instruction. For example, there were some 
elements in the evidence, of » circumstantial nature purely, 
which bore on the question of whether or not the defendant 
wad under the influence of liquor when the accident happened, 
Ag to this instruction as well as the 8th, which likewise 
referred to the fact that«the burden of proof was upon the 
plaintiff to prove his cane’ by & preponderance of the evie 
dence, it is contended in behalf of the defendant, that he 
was prejudiced, in view of the fact that in one of the counts 
of the plaintiff's declaration he was specifically charged 
with driving hie automobile while intoxicated “contrary to 
the statute in such cases made and previded," and that the 
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provisions of the state statute on this subject constitute 
auch conduct a crime, and therefore, the contention is made 
that in order to establish that count in the declaration, the 
burden imposed by the law upon the plaintiff was to prove the 
allegations amde, beyond a reasonable doubt. In support of 
that contention the defendant has called our attention to the - 
ease of Mointurff v. Insurance Co, of North America, 248 111, 
93, That very case, however, further holds that where the 
party complaining of such an instruction es the one here 

in question "procured the trial court to declare the same 
rule, ae to the quantity of proof required, as that laid 
down in the instruction complained of," he is not in a 
position to urge the point. *A party cannot complain of 

Sn error in instructions when the same error is fownd in 


the instructioge offered by the complaining party. Springer 
v. Sity of Chicago, 135 111. 552. The very proposition 


of which the defeniant now complains is contained in given 
Instruction 21, which was submitted by the defendant himself, 


For the reasons stated, the judgment of the Gireuit 


Sourt is affigmed. 
SUDGMENT AFFIRMED. 


TAYLOR, P.J. AND O'COWNOR, J. CONOUR. 
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FRANKLIN HARDIK, OAT A 81 9 


CE ey ear fae 


APPEAL FROM 
Ve GIRGUIT GOURT, 
GOOkK QOURTY, 
JAMES ADAMS, 
Appellee. 


Opinion filed Nov, 17, 1926, . 


MR. JUSTICE THOMSON delivered the opinion of 
the court. 


By this appeal the complainant, Hardin, seeke 
to reverse a decree of the Cireuit Court of Gook County 
sustaining a denurrer interposed by the defendant, Adans, 
to his bill of complaint, and dismissing the bill for want 
of equity. } 


By his bill of complaint the complainant alleged 
that in 1911, a2 suit in equity was instituted in the names 
of Patrick K. Hardin and this complainant, purporting to 
be doing wusiness/e oo~partnership under the name of Hardin 
& Company, against the defendant Adams, the purpose of that 
suit being to forelose a mechanic's lien; one Rogan eppesre 
ing as @liciter for complainants in that suit; that Adams 
filed a cross bill, and that after a hesring on the issues 
formed by the pleadings in that ease, a decree was entered 
in February, 1912, disnissing the bill ef complaint for want 
of equity, and entering a decree against Patrick K. Hardin and 
the complainant here, end in favor of the eross-complainant 
in that guit, Adams, for the sum of $890.50, Complainant 
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further alleged in his bill filed in the suit at bar, that 

in April, 1919, Adams instituted an action in debt, based 

on the desree entered inhis favor, as crosa-complainant, 

ae above stated; end that Patrick K. Hardin and this com 

plainant were made parties defendunt to that action; that 

on tiny 16, 1919, one Yalker, an attorney at lav, without 

the knowledge or consent of complainant, entered the appearance 

of the latter in thet action in debt; that nearly two years 

later, in December 1920, a default was entered ogminet Patrick 

K. Hardin and the complainant for want of a plea or pleas in 

the action in debt, end judgment was entered ageinst them 

in that actionfor $1211.62. Complainant further alleged 

that he first learned that a decree had been entered against 

him in the mechanic's lien foreclosure suit, on or about 
 Oetober 24, 1984, when he wae about to transfer title to 

certain real estate, and thatiwhen this knowledge came to 

him he employed counsel who advised him that he was in a 

position to have the default and judgzent, which had been 

entered against him in the action in debt, vacated and set 

aside, that on the date last above mentioned, through his 

then counsel, he filed a motion to set aside the default end 

vacate the judgrent in the action in debt, in support of 

which motion he presented an affidavit, by the atterney at 

law, Walker, in which the latter stated that he had never 

filed the aprearanoe of complainant or hie own ag complainant's 

attorney, in the action in debt, and had never authorised 

anyone else to do so, ani that he did not represent complainant; 

that upon the presentation of this motion to the court, an 

order was entered setting agide the dedault which had been 
entered against the complainant in the action in debt, but 
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allowing the judgment in that conse to stand ag security; that 
shortly thereafter, on November 12, 1924, complainant filed his 
appenrance in the action in debt together with a clea. dom 
plainent further alleged he had later been advised and had 

come to believe that he could obtain no relief in the action 

ini debt, and that the judgment so recovered against him in 

the action in debt and allowed to stand, as alrendy described, 
at the time the default was set aside and he was given leave 

to plead, would be confirmed and exeqution would issue thereunde 
and be levied against his property. 


Complainant further alleged that he was never 
& partner with Patrick Kk. Hardin in the enid firm of Hardin 
& Company, and hever knew that his name was used in such 
eonnection at any time; that Patrick K. Hardin was for many 
years engaged in the conetruction business and during 1911 
and 1912 complainant was employed by him, as a clerk, on 
& salary of $30 per week, and never received any of the 
prefits of the firm of Hardin & Gompany, directly or indirect- 
ly, and that eo far as he knew, Patrick K. Hardin was the only 
person connected with the firm known ae Hardin & Company; 
that thie complainent had no knowledge of the suit in ecuity 
instituted against Adams in 1911,to enforce a mechanic's lien, 
and that he never employed Rogan to represent him in any suit 
end that he never had any claim aghinst Adams which could be 
aude the basis of any euth suit; that he never authorized 
Patrick K. Hardin to use his name in connection with the 
pertnership known as Hardin & Company, or to employ Regan in 
connection with any Litigation at any time; and that in hold- 
ing Complainant out as a partner, without his knowledge and cone 
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sent, Patrick K, Hardin wilfully misrepresented the facts. 
Gomplainant further alleged in his bill of complaint that 
neither at the time of the commencement of the suit in 
equity to foreclose the mechanic's lien, was he indebted 


to Adama, nor was he now so indebted, 


Assuming ali the allegations of fact made in the 

bill of complaint to be true, as we must for the purposes 

of thie decision, in view of the atete of the record, the 
igsue presented for the determination of this court is 
whether they stated a cause for relief in 2 court of equity. 
In our opiniog they did, Ae we read the bill of complaint 
there was only one point which it might be said the complaine 
ant failed to cover adequately, While it might be taken, on 
the allegations of fact that are made in the bill of complaint, 
that the complainant not only was entirely ignorant of the 
decree which had been entered against him on the cross-bill, 
but also of the judguent which head been entered ageinst hima in 
the action at law in 1920, he does not specifically so allege. 
While complainant alleges that his appearance was entered 

am the action at law bg the attormneye-at-law, Walker, without 
his authority and without his knowledge, he does not allege 
specifically that he had not been served with a sumsons and 
that, in fact, he knew nothing about the existence of any 

such case. However, in view of the fact that counsel for 

the defendant, Ademe, in the brief filed by him here, has in 
substance, admitted such to be the case, saying that in the 
action in debt, "summons was duly issued an‘ service attempted 
to be made,” and that "the Gheriff did serve the father* 
(Patrick K. Hardin), and that "an appearance wes entered by 
an attorney for the appellee*® (compleinant), we are of the 
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Opinion the bill should be held to be good as against general 
demurrer, and that the defendant shovld be required to plead, 


The defendant makes the contention that the bill 
of complaint is subjeet to demurrer, in that it fails to 
set upiisuch facts ag would show that the complainant has 
a defense to the ection at law, If the complainant alleged 
facta establishing thet proposition, he would plead himself 
out of court. He admits that hehas no defense to the action 
at law and that is his reason for coming into equity for 
relief, That such ie the case, is further shown by the 
fact, atated by counsel for the defendant in the brief filed 
in this court, that after the filing of this bill, the action 
at law came on to be heard and resulted in a judgment in 
favor of the defendaat here. In support of the contention 
referred to, defendant cites the cases of Colson v. Leitch, 
110 111. 504, ond Reed v. 230 Il. 
60. The situation presented in those osses was quite 
different from the one involved here. There & complainant 
had come into equity seeking to restrain the enforcenent of 
& judgnent which had been obteined in an sotion at law, 
alleging, that such judgnent had been obtained al though no 
service hadever been had against the complainant in such 
am motion at law, It was held that before equity would 
give relief it wae incumbent upon the complainant to al Lege 
that he had « defense which he could and would have interposed 





in the action, hed he been given an op ortunity to do 50. 
It is quite epparent that im the situation presented here the 
complainant had no defense to the action in debt, That action 
was based upon the decree which had been entered in favor of 
Ades and agpinet Hardin, in 1912, Gompiainant’s case would 
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be made out in the action in debt, merely by establishing 
the entering of the decree, Hardin, under the facte alleged 
in his bill, caild not geinsay the fact that the decree had 
been entered agninst him in the equity euit, 


On the facts eo pleaded, the decree was not 
void. The court had jurisdiction to enter it. in defense 
ef the nection in debt complainsnt could not show that the 
decree was erroneous or irregular in any particular not 
going to the jurisdiction, 23 dyc. 1513. Jn the situation 
involved here, the bill of complaint, (to be good as against 
demurrer, must set up facte showing that complainant had 
a good defense, not to the action at law, in debt, but to the 
crosseaction of Adame in the former suit, in equity, in which 
the deoree had been entered aguinst this complainant in 1912, 
Im our opinion, in his billof complaint he does allege facts 
which constitute an equitable defense which he should have an 
opportunity of interposing against any effort to collect the 
degree entered against him in 1912, end which is such as way 
only be availed of in a court of equity. If the fact wea, 
as complainant now alleges that he was an employee of Patrick 
K. Hardin, as & clerk, and never hed been a partner of his nor 
held himself out ae such nor authorized Patrick «. Hardin to 
so hold him out; and never had any knowledge of the fact that 
he had done 20; and if the suit in equity te foreclose « 
wechanio's lien against Adame wae begun in the nemes of 
Patrick K. Hardin end this complainant, without any authority 
of complainant and without his knowledge, and if, as he alleges 
he never knew anything about that suit in equity until Oetober 
1924, when he attempted to convey title to a piece of real 
eetate which was in his name, it would seem complainant had 
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alleged a case for equitable relief. In other words, 
although complainant apparently was not in a position 

to interpose a defense to the action in debt, by which the 
defendant Adams sought to revive the decree which had been 
entered in his favor, it further appears that complaine 
ant did have a defense as ayvainst the cross-bill, and that 
through no fault of complainant's he has never had an 
opportunity to present such defense. Whether complainant 
will be able to establish such defense, in fact, is of 


course another matter, 


It is contended that complainant failed to 
show that he had been diligent, but that on the contrary, 
it appears on his own allegations that he was guilty of 
laches, With that contention we are unable to agree, 
Acoording to the allegations of the complainant, knowledge 
of the situntion first came to him on Ootober 324, 1924. 
He inmediately sought the advice of counsel, wae advised 
that he cowld obtain the necessary relief by going into the 
action at law, which he immediately did. He sueceeded in 
having the default which had been entered against him in that 
action set aside, the judgment to stand as security, and 
he filed « plea to the merits in that action. Thies wes in 
Wovember, 1924. Subsequently, but just whe is not alleged, 
complainant was advised that it would be impossible to secure 
adequate relief by defending the action at law, but it would 
be necessary to go into & court of equity, which he did 
by filing his bill of complaint in this suit in June, 1925. 
Under all the cirametances, as we have hereinabove set them 
forth, we are of the opinion that it say not reasonably be 
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eaid that the complainant was so lacking in diligence as to 
make his bili subject to demurrer, on the ground of laches. 


For the reasons herein set forth, the decree 
of the Gireuit Court is reversed ani the cause ia remanded 
to that court, with directions to overrule the demurrer, 


DECREZ REVERSED AND GAUSE REMANDED BITH DIRECTIONS, 


TAYLOR, F.d. ABD O'CONNOR, J. CONCUR, 
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JOY-TARBELL LUMBER COMPANY, ; 
Th C 
diet 9431.4.613 
Appellent, 
APPEAL FROM | 
ve j SUPERIOR COURT, 
COOK QOUNTY. 


JsUES B. HALL, 
Appellee. 


Opinion filed Nov. 17, 1926, 


MR, JUSTICE TOWSON delivered the orinion of 


the court. 


Thies is an action in assumpsait brought by the 
Plabntiff Lumber Company against the defendent, Hall, 
who acted as the manager of the plaintiff's office at 
Seattle, for period ending Decexber 31, 1920, by which 
action the plaintiff sought to recover from Hall the sum 
of $6,845.74, which it had theretofore paid Wall in the 
fora of commissions, the plaintiff's position being that 
the commissions he had received were in excess of those 
due him under the terms of the contract existing between 
the parties, to the extent of the sum sued for, The 
onuse wae submitted to thetrial court without « jury, 
resulting in & finding in favor of the defendant, ond a 
judgment against the plaintiff for costs. To reverse that 
judgment the plaintiff has perfected this appeal. 

fhe contract between the parties covered a 
period beginning November 1, 1919, It was in the form of a 
letter dated January 6, 1920, fron the plaintiff to the 
defendant, which was marked “socepted", and signed by the 
defendant, This contract oslied for the payment of a sal- 


tly Pt vb 


Cla ere sm 


7 wont AARVTA RRS ey we he «PAs v9 ; r 


r Ae aA he: We iy he " 


ban umnds Me 
we Rae aa ee ae 
eFTEOD FO Sh it i aalias 
# da @ aval 


ootleqta 

.asel rae § + Vou beltt no ing RE ee ee. Lye ey my gy 
to aokmiqo ad? bevevifeh woasoONT GOLTAUL .AN . 
etxvep oft 


edt yl tdquond tieqammese al molten an al ald? i 
eifet .tavbastsd off tentage yYaoqecQ xodend rédeetald 
te soltto e'ttivaiala ed? te tegacas edt as botos odw 

dotdw yo ,OCL {8 xedmnoed gathas bolts¢ 4 tot ,eleteo® 

muse od¢ Lip mort tevooet of ¢dygwoe Titaialy od? woltos 
edt at Llak biog erotogotsd? bat th dotdw ,&9.808,89 to 
tet gated noltkeog #'ititatela o4% .enctectaaoe to wot 
eoodt to sasdxe ai oxew bevieoet bed od euctae temo ot 
mowted yailetes tourteoo od? to amet ede reba atd oub 
off to? hows wwe oft to Pmedxe ent of snoktneg ott 
sUtwt « fuodtte tx0o Latctadd of boteiadue aow oaueD 

& baw staahastod odd to covet at gaibait « nt yaketiens 

tadt eatovet of .nteoo sot Tiidalely od? teataga # emp best ‘ 

Laaque Ghd? betootreq aut Mitstalg edt —T 

& hexev0o a¢titeq odd meewted tomxtaoy edt 

# to mrot edt at eon $2 .@L0L ih weteirven gates lanl | 
ett of Ttitatale ed¢ goxt 0861 o9 UxeuKAl botah setter 

(OME tS demte bas ."hetqegns" bodran ew stottn stasbaoted: 


Ze 


ary of $300 4&4 month to the defendant, and certain specified 
graduated percentages, “on the net earnings of the fir 
business, after deducting expense, which is figured on the 
cost to operate per thousand feet for the company, ‘hen 

this expense is deducted the net is arrived at and the 

profit is paid accordingly.* It spreare from the record 

that the defendant wae in the genefel lumber business and 
that all the fir lumber business of the firm was done 

through the Seattle office, It alse appears that near the 
end of 1920, the plaintiff received a total of $8,445.74, 

as the commiesions due him under his contract with the plaine 
tiff, for the period ending December 31, 1920, He received 
the last of this amount om that day. These paymenta were 
based on a figure of $3.05 as the cost of operation per 
thousend feet for the plaintiff company. Shortly before 
December 31, 1920, the defendant resigned as menager of the 
plaintiff's Seattle office, to take effect as early in 1921 

as possible. The last check feceived by the defendant for 
comsissions was issued from the Seattle office, under the 
defendant's direction and he advised the plaintiff that he nad 
estimated the commissions on a basis of $3.05, although the 
Plaintiff's, own estimate of cost per thousand feet had been 
about $3,00, and he assured the plaintiff that he was “welling 
to auke any slight adjustment after the actual figures are 
arrived at." This basie of figuring the defendant's come 
missions to-k no account of any Federal Income tax. The plsin- 
tiff had paid a Federal Income tax, as # corporation, in 
1917, but had paid no such tax in 1918, 1919 or 1930, taking 
the position that ne tax was due from it to the governzent es 
@ corporation, inasmuch as it was & personal service corpora- 
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tion and such tax as wes due the government under the income 
tex law by reason of the business of the plaintiff company, 
was due not from the corporation but from the individuels 
among whom the income was distributed, or in other words, the 
stockholders. In January or February, 1921, the tnited 
Btates Government, claiming that an income tax wee due from 
the plaintiff as ® corporation, elled upon it for the payment 
of a tax for 1920, amounting to $61,721.06. The plaintiff 
paid approximately $46,000 of this amount to the government 
and made & gleaim for an abatement as to the balance, which 
was pending at the time the case at bar was heard, Theree 
upon, the plaintiff took the position that this amount which 
was demanded by the government &s a corporate income tax 

‘for 1920, should be considered as part of the cost to operate 
per thousand feet which would raise that cost from something 
in the neighborhood of $3.00 to$4,835. This would make a 
difference in the comiissions payable to the defendisnt for the 
period ending December 31,1920, equal to the amount here sued 
for, The defendant refusing to pay back that amount, to the 
plaintiff, this suit wes instituted, | 


The language of this contract was the lenguage 
of the plaintiff and it sust therefore be strictly construed 
ae against the plaintiff, The plaintiff contends that in 
construing the language of this contract with the defendant, 
it Whok2d be held that the payment of a corporation income 
tax was an item to be taken into consideration in figuring 
the net earnings on which the defendent's commissions were 
based, We are unable to agree with that contention. In 
support of its position the plaintiff relies upon the case 
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In that case Neeson was employed as 2 superintendent at a 





epecified snlary “plus 5 per cent of the net profits ef the 
company.” Kothing was said in the contract between the 
parties as to how the net profite should be arrived st, 

The court held that net profite meant “what shell remein, 
as cletr gains of any business venture, after deducting 
the capital invested in the business, the expenditures ine 
curred in its conduct, and the losses sustnined in ites 
prosecution;* and further, that the amount of an income 
tax paid by the corporetion was necesearily an expense 
incurred in the prosecution of the business and it should 
therefore be considered in calculating the net profits of 
the business. The contract involved here provides that the 
percentage which the defendant is to receive in conaissions 
is to be based on the net earnings of only a portion of the 
Plaintiff's business, namely, the fir business, After so 
providing, the contract proceeds to say, in effect, that the 
net earnings of the fir business are to be arrived at by 
dedusting the expenses, which expenses the contract says 
are to be figured on *the cost to operate per thousand feet 
for the Company." In ovr opinion, the expression "cost to 
operate per thousand feet® is not broad enough to include 
the matter of an ennual corporation income tex, when it is 
shown that the corporatiomipsaid no such tax for several 
yeare prior to the time when the contract including this 
Language was entered into, and contemplated paying none for 
the current year, If the perties had intended that * the 
cost to operate per thousand feet for the Gompany," was to 
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was to include any income tax the company might possibly 
be called upon to pay, they might easily have so specified 
in the contract. Thies they did not do, 


In construing « contract, as was pointed out 
by our Supreme Court in Yhalen v. Stephen, 193 111. 121, 
*eourts will seek to discover and give effeot to the intene 
tion of the parties so that the performence of the contract 
may be enforced according to the sense in which they autually 
understood it at the time it waa made, And greater regard 
is to behsd to their clear intent than to any particular 
words which they may have used to express it. * * * In seeke 
ing to ascertain the intention, regard will also be had to 
the practical construction, if any, which the parties, by 


their acts have given to the contract," The evidence in 
- the recdrd shows thet on a number of occasions in 1920, 


both the parties estimated *the cost to operate per thousend 
feet for the Company," and én that basis estimated the 
conmissions to which the defendant was entitled, In August 

of thet year the plaintiff's accountant estimted this cost 

to operate, by taking the company's gross profits anddeduct= 
ing certain expenses, which, in the course of his testimony, 
he enumerated in detail. In making this estimate or compute- 
tion at that tine, he took no account of a corporetion income 
tax.. The record shows that under date of November 4, 19206, 

the plaintiff's president wrote the defendant a letter, telling 
him, anong other things, that at a recent meeting of the board 
of directore it had been decided, if there was no objection 

on the defendant's part, that he should credit himself with the 
percentage of earnings which was due him as commissiogs, on 
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the Geattle books and pay such commissions to himself out of 
the Seattle office, quarterly. Apparently up to that tise 
none of these commissions hed been paid te the defendant for 
that year, and in this letter the plaintiff's president told 
him that if, within the next few months, the Seattle effice was 
in sufficient funds to take out all the commissions due his 
and not *orimp yourselves, it would be satisfactory to us 
for you sande it that way." He added that roughly the com 
missions then due the defendant hed been estimated by the 
plaintiff to be sbout $5,000. That estimate wae based on 

a cost to operate which took no account of any corporation 
income tax, In this letter, plaintiff's president offered 
to sell the defendsmt some of his stock in the plaintiff 
company for $5,000, which he suggested the defendast could 
pay for “by authorizing him to have the amount necessary 

to pay for the stock, and which was due from the company 

to the defencant in commiasions, charged sgainst the defend- 
ant's account on the bocks of the company at the Chicago 
office, which smount could then be credited to the account of 
the plaintiff's president, and the latter would then send 
the defendsnt the certificates of stock involved. The plane 
tiff's president explained that he was doing this in an effort 
to raise some funds needed to meet a note of his, 


Under date of November 9, 1926, the defendant 
wrote the president ofthe plaintiff company, accepting the 
proposition of the latter and authorizing him to have his 
account at the Ghiesgo Office charged with $5,000. This 


was done and the defendent received the stock. In this letter 
of November 9, the defendant said that from the figures he had 


r the Geattle office, he computed the commissions due his at 
4 ® 
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the end of October, at “around $6,500." It will be seen 
that this conputation took no account of a corporation 
income tex, se 2 part of the cost to operate per thousand 
feet. The president of the plaintiff company replied to the 
defendant wider date of November 13, seying that when he 
mentioned $5,000 as the amount of the commissions due the 
defendant, he was only making an estimate, as he did not 
have the defendant's final report of Oetober 31, in his 
pOgséssaion at the time, and he added he had no reason to 
Woubt the defendant's estimate of $6,500 was correct, On 
the sane day, Hovember 13, 1930, the president of the plain- 
tiff company wrote the defendant another letter, referring 
to & quotation which had been made on some lunber to the 
Qampbell's Greek Coal Company, using a figure of $3.00 

as representing the plaintiff's overhead expense, and in the 
oourse of that letter he stated that the plaintiff's 
*overhend still remains at $3.00." The same statement was 
made by him in a letter to the defendant dated December 1, 
1920, All of these estimtes referred to in some places 

as overhead and in others as thecost to operate per thousand 
feet, took no socount ofs corporation ipcome tax, The company 
had paid no such tax for three years and apparently expected 
to pay none. In our opinion this correspondence shows with- 
out peradventure of « doubt that both parties were construing 
the language of that contract without any thought that it 
contemplated an item of income tex, Treat eny other interpre= 
tation of the contract made a very material difference in the 
compensation the defendant was to receive from the plaintiff, 
is evident from the fact thet it would moke a difference of 
nearly $7,000 over the period in which the defendant would be 
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entitled to less than $8,500 in commissions, computing the 
cost to operate, ag the testimony shows the parties were 
themselves computing it, all through the period ef the 
defendont's service with the plaintiff company, At the 
meeting of the board of directors held in 1926, to which 
reference has been made, they took action on the question 
of snleries, and determined to continue them as they then 
were, for 1921, The president of the plaintiff company 
wrote the defendant « letter advising him of that action 
and when he replied te that letter the defendant expyenned 
some diseppointment, Py yaintiff's president then wrote the 
defendint agnin and said, "We heve aimed to fix the salaries 
on a fair vbasie for the services rendered and then let the 
bonue be the real anewer, and when you total up your earnings 
for the year, I am sure that you can ave what I mean.* The 
bonus here referred to was the commisaions to which the 
defendeant was entitled on the net earnings of the fir business 
based on the cost to operate per thousand feet, which 211 
through the period of the defendant's service and at the 
time of the writing of thelaet letter referred to, had been 
eouputed without any reference to any corporate income tax, 


The assistant menager of the plaintiff's Seattle 
office was a ies Reeves, She testified by deposition 
that the cost per thousand feet on which the defendant's 
Commissions were figured, *wae 83,05 per thousand, which 
cost was deteruined from the Chicago office." She further 
testified that early in January, 1921, just after the dee 
fendant had resigned as manager of the plaintiff's Seattie 
Office, the president of the plaintiff company came out there 
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and at that time "in diseussing the business affaires of 

the Ghicsge office he seid the commissions as drawn were 
correct if the income tax could not be deducted, and he 

aid not know at that time whether it could or could not, 

He also said that had Wr. Mall resrined with the company 

he would have made no objections to the commissions, but he 
was not going to have him leave the company and take out 
that amount of money," One Becker, sanager of the plaine 
tiff's @pokane office testified he had a talk with the pres- 
ident of the plaintiff company in the fal11 of 1926, in which 
the latter stated thet at thet tine the commissions to which 
the defendant was entitied, from the plaintiff, were over 

" $6,600, and that the defendant had suthorigzed him to draw 
#5,000 of the amount thet was due the defendent, to pure 
chase that amownt of stock in the compeny, Pisintiff's 
president denied this conversation with Becker, and also 
the oe testified to by Miss Reeves, 


In our opinion, any ambiguity or uncertainty 
that may be seid to be involved in the language of the 
contract between these parties, is made entirely clear 
by the evidence of the practical conetructiog which 
they themselves placed upon it, as indicated by the evie 
dence to which we have referred, Under that construction, 
the defendamt was entitled to all the commissions he received, 


For the reasons we have given the judgnuent of the 


Superior Court te affirmed, 
SUDGHENT AFFIRMED. 


TAYLOR, P.J. AND Q* CONNOR, J. GOHRCUR. 
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ER, PRESIDING JUUTICE mesuRELY 
DELIVERED HZ © PIBIO“ OF THE counT, 


Plaintart brought sult to Pesover dauages fer per~ 
Sonal injuries reesived while he Was attenpting te erese fabach 
avenue ot Harrizen street, in Chicage, on the afternoon of June 


22, 1921, when he wae utruck by a truck belonging te and operated 
the defendant, 




















Upon trial he hed a verdict fer $15,000, and 


the fudguert fer this amount gefendant appeals, 


This te the eeeond trini of this case, Gn ao former 


Prenl, £36 I22, App. 392, we reversed the fudgaent ona renanded 


me Cause cn the grounds that the thire and fourth esounte were 

! ufficlent te state » esuse of action @f wilful and wanton ine 

of pleintirr and for other reeacne etated in the o#inion, 
The Taete on the seound trial 


are aubstentially the 
ane ae theee proven om the firet, 


Vabush avenue FURS nerth and 


it remming east and weet, There 
re trect car tracks on Yabash avenue: 


4 amd Earrigen street croares 


the easterly track is for 
cund sare and the Westerly track fer southbound Cars, 


A there 
moan shevated railroad overhead, 


extending slong Yabash avenue te 


ne north, but curving tewoarde the west inte Harrison, This ele. 


Sea Tallres4 is suppertea by steel peete, ene of which i# 15 indhes 
r are Sbews the base and stands four feet east of the east rail of 


/Merthhound track ona four or five fect south of the north erease 


: ¥ om Fabash avenue, The atrecte in this Seetion are in the 
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business dictriet of Chicage and a nmebles officer was stationed 
there to regulate tYarric; ste whletie was for nervth and south 
traffic and twe for east and weat traffic, 

Considering the variant ateries of the witnesses 
the jury could properly believe that when the plaiatiff arrived 
at the mertheast comer of Harrigon and Wabsaah, the trarfio was 
moving enet and west; thet PLeintirl stepped off the curt onto 
the north ¢rost«walk ond lesked in both aivections, He says he 
sow nothing which would be Likely to interfere with pis ore seeing; 
‘that he proceeded to orose and had renehed a point shout twe or 
three stepe east of the wast raii of the northbound track when 
the seliee officer biew his whistle onee, *hieh wae a Sleniai Yer 
the cast ond vest trarric to belt end for the nerth ond south 
trafric to bracead; that he then locked te the south but wae 
na Vehicle soning seroan the intersection, It is a réeagonable 


. thet the elevated raliway pest prevented a compete 
a 


ee to the south, 
| Defendant's truck wan progesding north on Yabans 
Avenue An the northbound track about 60 feet south of Harrison 
A VALS Of Piviven nites wn howe, 1% slowed dom wees it 


hed Harrison, but after the whietie to p¥oveed 1% sontinued 











‘Fu, Oe Withess gald ot ivensyeiive wiles an hour; the 

0 hee officer eatinated 4t at 408 miles an how’, and the driver of 
he truck piaeed the spesd at twelve leg an hour. While plain. 
3 was Procerding wentward and had stepped on the east yeil he 

, We @& sute hors aid Looking uw sar iePerndunt's trusk shout ning 
F ten Tuet oway, Se turned ta the WAght to dedge it ana step 

i, but wae atvuen. : 

4 Pinintat?'s ascend count charged that defendant 

a Agently drove the truck at a high and excessive rate of append, 
ntre: ¥ to the statute aomeaerning spend ef mater vehicles, 
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Section #2 af the Joter Vehlele Law previder that « speed in excess 
of ten wiles an Bour in a clesély weilt wp Dueiness distriet of an 
incerporsted city would be prise fnete svidenee that such vehicle 
was betng operated at a epeed graster than was reagocable ana 
proper, having regard fer the traffile and the wae of the wey, 
or eG as te endanger the Life er liab or injure tae pregerty of 
any pergon. There was evidenes sufficient for tae Jury te fina 
that the truck eressed the street intersection at @ rate of speed 
in exeoes of ten miles an hour. 

there were twe mon on the front seat ef the truck + 
She driver and his helper ~ both servants of the defendent. The 
Gviver onid ne aa” pleintisy seving on the eroeuing whan he, the 
ériver, ae on the south wide of Barrieon atrest, bal sithough 
he anya bie ifee of vinion took im the wisle street he 4id net 
gee anghedy ereceing ahead of Bing Usei efter he saw the mar that 
ne thinke wan the plalatiff he "padd ne sere efiention,* The 
helper en the truck texztivies that he sew a wan stepping off the 
curbstone or just sbeut ready te gies of f, bat 414 not pay mack 
attention tc hie, her plaintiff war etruck he was throen er 
Felled twenty or trenty-five feet te the nerts aid was wicense tous, 
ie was taken to the heaphital, whore he regaine’ gonesiousmers 
about eight e'elesck that OVER 
) from thege ond other clreumstameces the Jury could 
properly Time thet, @hile plaimtise wee im the exeveive of 2ua 
gent ion ant care fer big eva sefaty, he wae sipuck ond injured by 
Peano ef the negiigeat sacner in which defendent's truck eas 
pperated wy ite driver. 
Tt te strongly ergued that defendsst hed the right of 
ruy, whieh the lenin tiff war bound te respect, but 11 aust be 
umibere? that when the whistle was seunted for the nerth on4 
th traffic te preceed plaintiff was welt on hie way Agrees 
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abesh, Me was, im « Senee, caught by pospible nerthbewnd ong 
thtound traffic and his actions fer hin om satety must be scene 
eiderea wider thease elreumetanees, ft io wreng to asewse that, 
the signel in given for treffie to oreceed, susk traffie has 
emt right of wuy regardless of the situation of ethers, 
efeetrions should be given tims to commletea the atreet ereasing 
v at least to reaqdh « place of esfoty. Ye are in apeanthy with 
the Lanmuage of the court im @ftias ry. LOGS, 232 Pa. 323, oriticie- 
the aetion of sutémebila trivers who, Wann the signal te given 
ror them to progesd, “start their naciines ragkleealy and rapialy 
Pegardiens af pergune elrcady in the the drivewny, terrifying if not 
. tumiily etriking then. It ta a comaer egeurrenee fer people to 



















y @teape injury beeanes ef such earéleseness,” It is ine 
nt upom driwere of autommbiles at etreet dutersections, ree 
erdlews ef eiguale whieh sive thes ths right of way, ts be oa~ 
ingly vigtlent te here their care wider control se that they : 
my stop st the slightest iudicaticn that thers may ba & eeliision. 
matbility muet reet wpen euch drivers te so hondhe choir care 
net te infure there already in ths street, 

1 Gh Beth trials pletetiffts damagea were farertecd at 
B00, Veter much circutetanges the raviewing gourt eLli not 
ently eet aside the verdict en? gshewld not 4o #6 unless it can 

y that the werdtot te contrary to the manifest weient ef the 


dence, Stanton v 5 NE Beata 208 Ill, App. 396; 
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! LS SE Cee, IC 1. App. 456, 

ore Sie gany other eaers welding that the fect thet tee Juries 
7" SPrivedk at the nome eonelustom showld have ereat weigat with 
viewing court, 

Able aoumsel for the 4efendent has mate a adi eresceple 
Mination @f the proceedings ugom the trish, but vo do net Udion 
| ai ecovered anything of wufficient tepertancs ty Fequire 4 xa- 
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The Jerays testified te By br. Vaughan were properly 
admitted. They were taken under his directione and he wae faniiier 
with the machine, Thies witness testified as te the pesition in 
which plaintiff was placed when the filme wore taken and made a 
complete physical examination of the plaintiff and checked up 
the pictures; he testified that they were correct pictures of 
what they purported te show am that they properly portrayed the 
conditions, Im Stevens v. Jilineis 
375, the witnese teatifying te the files ¢i4 net testify that they 
correctly represented the eontitiens, ser 4id he state how the 





pletures were taken or that he had ever had any previeus experience 
with an Aersy maghine, “If the ecrrectnese of eray photegraphe 
is established by the testimony of the porson making them, or if 
they are identified by the physician wider whose seneral direction 
and for vhose uae they are eade, tho staten that they are a core 
rect picture of the condition, they are adalasible in evidence.* 
Bhrepheiea v. Yellow Cab Co., 239 ikl. App. 463.  Furthersere, 
there wea ne attempt made by the defendant te dispute the eor- 
rectness of Dr, Youghan's testimony as te what was shown by the 
pieturer. 

it ie competent te show the anlary reeeived by 
Plaintify since hie injury, enc it was fer the fury te Judge of 
the weight of euch testimony, GC. & ¥. Be Ay Ge. v. Mesh, 163 
Til. 308; Fe Ra Re Co. v. Dougherty, 89 Ila. 241, 
: There was ne error in excluding the copy of the 
seitel record, Dr, Kewman, whe was aske? to identify the eepy, 
: tated that he had me recollection of the seeasion whatever, but 
What the copy lonked like a heapital reword4, Neither 414 the 
ritnese state that he knew the things written on the copy were 
‘hes written, ‘iven the original records have been held te 
inadeiesibie under such circumstances, Brians v. Uasen, 305 


M1. 120; Dorranee v. | 2g, 233 ILL, 354; 1.G.Rsiy 
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Go. v. Soudergs, 176 111. 385. In this cuse the absence of the 
original he epital weeerd ae not explained, Through some ape 
parent misuaderstending/*ss sissing, but there vas no competent 
evidence of thin which would justify the intreduction of am al- 
Leged copy. either wae there any evidence that the alleged 
copy Wao a true and correot copy of the original. 

Strenueus ecemplaint fe made of comments and quese 
tions by the court, but econsitering the character of the trial 
we find mothing of serious importance, 

Various ether objections are mate, beth in connec 
tien with the introduction of the evidence and the examination 
ef jurers, which are without merit. 

It is waid that fustruction Ke. 3 is errencous in 
that it fails to teli the jury that the second cowmt alleges due 
eare on the part of plaintiff prior te the sevident, The ine 
struction inecreorates substantieliy the firet eount, which ale 
leged that plaintiff "on the oecasien in question ** wae the 
ond there, and prior thereto, im the exercine of ordinary care 
fer bis own wafety," The second count alleges that “while the 
Plaintiff wae creesing the said intersection as aforesaid, and 
in the exereize of ordinary care fer hie own safety.” The second 
sownt is met confined te the time the plaintiff wae struck by the 
truck, but refers te a11 of the time while he wae om the interseste 
ing erostewalk, Tile would sean from the time he stepped off the 

ro, This inetruction 4oes net divect « verdict. It simeiy 
attempte te state the iesuee in the firet end secand counte, and 
Bothing more, 


iy 


; it ia alee aai4 to be error te give plaintiff's 
Miutrustion Be, 5, wiheh Left it optional with the jury te sene 
n der the number of witnesses testifying ty using the werd “may” 


stead of “must.” This form of instreetion has bean appraved 
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mony times, ona the use of the word “euat* has been eriticised: 


Lyons v. Ghisage Gity Ratlway Go,, 268 11). 75; PesPlaines v. 
Winkelean, 270 Ili. 149; Shi cage ‘GO. Ve Haame, 
298 Thi, 346. 

The giving and refusing of ether inetruetions are 
eaid to be prejudicial error, but taking the instructions as a 





seriee, which the jury were instructed to de, we cannot find 
anything therein whieh shevld work a reveresl, | 

it ia strongly oreued that plaintiff adreitly ree 
taimed the wilful om4 wanten ecunts in the ease to the prefudice 
of the 4efentant, The record 4908 not Justify this claim, ‘the 
eourt graunteé defendant's <etien to take the wilfel and wanten 
ecunts out of the case by marking the inatructions to this effet 
as given. The fact that they were nat read to the jury is net ine 
portent. The case was tried usen the theory that sontributery 
hegligesee of the plaintiff, if preved, was a aufficient defense, 
and the Jury was eo instructed. Wurtsersore, slaintirf by leave 
ef sourt filed om additionsi count attempting ta conform with the 
holding of this eourt as te the sufficieney of a wanton and wilful 
tharge, bat om defendant's action at the elese ef the evidence this 
was elininated. 

Sy special pleas the defendant set up the defense that 
the plaintiff's injuries erose out of on4 in the course of hie sn 
Ploysent with the Ghieags, #ilesukee & Gary Railroad Company, and 
mes the Vorkmen's Compensation Act applied, Flatmtifrf testified 
' t before the accident he had been shareing with hie wife at 
& Healy's store, where ke had an appointment wit her at 








o'ecleck, and was with her for on heur er an heur and « 

er; that he walked down Kichigan svenue and stepped at the 
gress hotel for « fer minutes to see if suy of Kies personal 
tr ends were there. He wae returning to Bis office, which was 
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leeates at Felis and Marrisen streets, when the aceidect happened. 
There wae no basie in the evidence upon which the jury would have 
been warranted fn finding that plaimtiff reesived injuries arising 
eut of ond in the course of hic cuplhoyment. Piaintiff left bis 
office for a pereennl shopping expedition with hie wive and was 
returning therefrem when injured, Aa wae eaid in Naryester Go. 
v. Imfuatrind Beard, 247 111. 400, “it further appeare that the 
trip deceased wan waking at the time of the aecident was entirely 
unnecessary so far as the business of the company was concerned and 
one which was not autherized or exoeeted by it.” See alec Dietsen 
to. v. Industrial Board, #70 212. 113 Beorde v. industrial Corned: 
pion, *10 Tk. 62, 

It is alse claimed that the damages are sxceasive, 





The evidence tended te sew that there was a dowble line ef fracture 
etearting om the left eide of the wkuli in the frontel regien, rune 
Bing downverd threugh frental sinus, from the let oye te the reot 
of the nose, At the time of the trial tue line of fracture was net 
yet closed, There wae alee a fracture behind the left ear, A 
physicies wae of the opinion that there hed been an injury to the 
brain ae a reowlt of these fraetures of the skull, Blaintiff wae 


in the hescite] nine days and a nurse from the hosvcital attended 









while at home, Five ribs were fractured, «lin « possible 
of two others, Fleintiiy alse wae injured in the left 
are anid leg. A d4geter testified that the remulte fellewing the 
would orebably be permanant. 

the plaintiff wae fiftyefour years old at the time of 
* necident ona wae the yiceepresidjant and general manager of the 
tioago, Milwaukee & Gary Katiway Company at « saiary ef $0,000, 
‘© Was & tranefer of ownership of thia reilread, ond the new 
Feslseed old employes with new enes in many instanees. 
PL intity subsequently beease manager of a atemashin company at a 
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salary whieh Later became 95,000 a yoar, 

Twe Juries have passed on the menoure of dawages and 
have errived at the seme result, Wider such cirevmstonces we 
cannet ony that the ameunt of the verdict is exeesnive, 

Upon the entire record, after civing due conei 4eration 
te all the points made againet the verdiot, we do not feel fJuati« 
fied im @ietwrbing 14, and the fatement de arfirned, 

APPTRERD, 


Metehatt and Jolmeten, 77., coneur. 
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¥. @, MUMBLOOD & OO.p—e" Be? ff 7 oF 
Appellees, t P rl al 
nl APPEAL FRO TcLPaAL coun? 
e 
OF CHICAGO. 
CHAS. H, FAGHER ww, s * 
Corporation, 


Appellent. PASTA. 613 


BR, PRESIDING JUSTICR MesuURELY 
DELIVERED THE OPINICH OF THE coURT, 


Thies ie an appeal by the garnishea, Chas. #, Vagner 
Co., from = Jwigment againet it for $115 and costes, 

The gareisxhee wae served with awanenea in « sudt breught 
by Trusbloed & Co. against H.C, Kebvel, and in apt tine ritea an 
answer af follows: 


"Said Chas. 4. Wagner Ge. (mot ine.) answering says that 
there was nothing 4ue from the Uhas. i, Wagner Co, te said 
B, ©, Bevel at the time said Trueblood & Go. served its 
garnishee notice upon the oald Chas, H. Wagner Ge. 


"That on the contrary, the said 8, ¢. Hobel, at the time of 

said service upon the Chas, , Wagner Go. had overdrawn 

upon ite acegunt with the said Chas, x, Wagner Co., in the 

amount of forty one dollars; and that eaid EZ. C.Nebel is not 

now, never has been receiving any salary or wages from said 

Chas, 4, Yagner Co,, whereas eaid 3, 0. Nobel is not in direct 

employment with the Chas, H, Wagner Co. (met ine.), but said 

E, ©. Bebel is on his own accord making sales for said Chae, 
 &, Wagner Ce. (mot ine.) frem time te time, for which sales 
 faid &, 6. obel receives certain comineions upen completing 
 getusl enles, and that when earned and due, euch commissions 
(met ine. And further: througheut the whele month ef Au- 

» and ever nines this garnishee process against said 

os. %, “ngner Co,, no monies have heen or are, at any time 

due wnid &, Cc. Nebel by said Chas, 1, Wagner Co. (net ine.)* 


Subsequently, Fitheut notice te the garnishee, the 








ever was stricken for ineufficieney and final Judgment was 

; 4 against the garnishee for defoult of answer, Due motions 
made in proper time to vaoste the jJudguent, which were donied. 
fhe appellee does not appear in thie court, Ne reasen 
: presented juetifying the court in striking the onewer and none 
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eccurs to we why this shoulé have been done, 

Tt wae error te enter final Judement, The proper prac 
tiee on defeult of anewer is to enter a gonditional Judgment and 
issue seize faciag ageinat the garnishee. Sec, 8, Shapter 62, 
*“Garnishment,* Illineie Statutes. 

vor the errora indicated the Juigeent is reversed 
and the cause reuended, 





iatehett and Jehneten, J7,, concur. 
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APPEAL FROM MUNICIPAL coURT 
OF CHIcage, 


vs. 


pereram | ‘ga97.4. 513 


ER, PRESIDING JUSTICE MeSUKELY 
DELIVERED THE GPINION OF THE COURT. 


Plaintiff, employed by defendant, alleged his wrongful 
jiseharge ani claimed damages. won trial by a Jury he had judg- 
nent for $2990, from whieh defendant appeals. 

The contract ef empleynent was written, dated March 
b, 1921, whereby for a weekly wage of $75 and ether sonsiderations 
Flaintiff agreed te give hie services as a salesman te defendant 
; F a period of two years, agreeing “to devote all his time, skill 
ind energy for the benefit of the said business and is te engage 














mo other trade, or occupation, not to de any other work for any 
; ner firm or corperation, or fer himself, during the life of this 
euent.* He was discharged October 22, 1921, defendant claim~ 
ag that he had violated the aforesaid agreement, and thie issue 

f fact was submitted to the jury. 

Plaintiff testified, in substance, that he observed 
Mthfully his contractual obligations and 4id net sel} any other 
ofs Tor any ether firm, competing or etherwise, during the life 
the contract an? that he hae at all times been ready, willing 

: able te perform the services called for therein; that when he 
iS 4ineharged on October 22nd he was told that defendant eould 
use him any longer because he did net sell enough goods. 

The defendant endeavored to show that plaintiff had 

a ted bis agreement te devote all his time, skill and energy 
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‘te defendant's business. One ineteanee of thie was eata te be o 
eitte of wall paper procured by plaintiff from a certain Ren fain 
Rabinovich te L. Klein & Company, im which plaintiff received a 
comuiseion of $10, Plaintiff denied eategorteslly that he made 
Sueh a sale or “ne interested in the game, and Rabineviteh's 
testimony that he pold the plaintiff « eommotesten wae AM neretited 
vy shoring that at a former trial he teaett “Lea thet he 444 mat think 
that 9 someieaion had been anid, A witness testified that oLaine 
tiff wae interested in 2 sale of brushes and Led to one Gmg cemls a ive, 
but there were several ¢lrewastances tending to diweredit this 
witness ond plaintiff testifies positively that he was not inter~ 
ested in ner had made any such wale. ‘the defendant attempted te 
prove one or two other suall mattare which 1¢ is claimed vielated 
plaintiff's underteking, wut the Jury evidently avcepted the 
positive statements of plaintiff rather than the achowhat wneertain 
testimony of defendant's wvitseaues, 

The conclusion ef the Jury was based Largely wpen the 
tredivliity of the respective witnesses, Ih had the opportunity 
fo observe their conduct an4 demeanor while teatifying, and upon 
he record, which we have exaeined, we eannet any that the verdict 
i te the wrengful diseharge of plaintiff was manifestly contrary 
@ the weight of the evidence, 

Ve find ne orefudiclsl errer in the rulings of the 
eure upen the evidence. 

Objections are made to certain given inatr uotions, 
he abetragt dees not shew at whose request these were given, nor 
eee it show that these were all the instructions given,ner thet 
here was any specific objections to the same. Under such circum 
tances we Gannet say that such inetruetions should work a reversal. 

We understand from the stetement of one of the attorneys 
hat this case has been tried three tines. In the last trial con 
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witerable fecling developed and there wae much aerimeniewe talk 
by the attorneys. It was neecesery for the court to adeend ch 
eeunsel repeatetliy. Ye find ne impropriety in anything vaid by 
the trial Jedge im hie attemete te have an orderly trial. 

Muintirty wae unemployed frem October 27, 1922, to 
Decexber 3, 1991, when he obtained empleymant fer fiftyesiz weeks 
at $80 a week. 24 is claimed that there ix no avidense that 
plaintiff could not have bettered bimecl’., Plaintiff tantified 
that after he wae discharged he galied upon ond wrote te several 
fires seeking omployeent and tried hie best te get eepleyment 
right away. It is evffictentiy preven that pleintArf exercised 
Yeegonable diligence in procuring other empleyount. There was no 
evidence that he gowld have done better. 

It fe elaimed that the damages of 92090 are excessive. 
We ate unable te determine the basi« woen whieh the fury fixed this 
amount, Plaintiff's contrast wae for & eelery of $75 a week. Under 
the evidence he was entitled te eis weoks period of unempleyment, 
or 9480. The difference between his contract salary of $75 a week 
and $80 & week, whiok he later received for a periad of fiftyeaiz 
Weeks, woukd be $1400, ‘The contract provided that plaintiff was 
given the privilege of purcheelng five shares of treasury steck 
of the defendant company, provided the option was exereleed within 
two years from the date of the contract. It was alao egreed that 
Plaintir? wae te receive dividends om eaid five snares ef etock 
in the event they were purchaged by sim, and "In the event that 
the seid party of the second part (the pleintiff) will net purchase 
. #ait shares of eteck at the m4 of twe yearo, it is agresd that 
ia be entitled to an smewnt equal te the dividends declared on 
the enid five shares of steek, in @ cum not Less than $750.00 for the 






fr et year ond whatever tae 4ividends will be fer the eeeond yaar, 
which said gym ohell be in addition te hia weekly esiery of 278.06 
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per week," We gonelude that this wesne if plaintiff 4id ast 
exercliee his option to purchase the sheres of stock he waa te 
receive a boruz eof $750 for the firat year, im udditien te hie 
weekly salary of $76. Adding thin to the previous iteus gives 
$2600, Plaintiff claims the difference of $300 between this and 
the Judoment is seeounted for by interest. Wo interest wee oleimed 
in the deeleretion mer upen the trial, There is nething in the 
record to Justify the allewanee of interest, 

Por the shove reasens the Judgment should be aff raed 
pxeept as to $300. If, therefersa, the plaintiff wlll file a re- 
mittitur for $390 eiteim ten days from the date ef the filing of 
thie opinion, the Judyment will be affirmed fer $2400; otherwiae 
it will be reversed snd the qause remanded, 

ABTIRBED UPON MURNETITOR oF $390; 
GBRERGIOG RUVERAED AD RAKANDSD, 


katehett and Johnston, 77., coneur, 
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AERA BR, BOLLOY an Administratrix j 
of the Betate of Loretta Melloy, 
Decease 


r Appcllea, 





¥8, 


COURT OF COOK coURTY, 
CHIGAGG RAPID TRANSIT CoxuPasy, 


pan pe 2431.A.613 


MA, PRESIDING JUNTICR MesunELy 
DSLIVERRD THE OPINION OF THE couRT, 


By thie appeal defendant seeks a reversal of an ade 
feree Jutgment for $6600 in an action on the case fer the wrongful 
lent of Loretta Holley. 
: 4 declaration of two counte was filed, The firet 
, wnt wes withdrawn by the court from the consideration of the 
ity sit the caee went te trial om the second count, which alleged 
subectanee that on Decesber 21, 1923, defendant ewned « certain 
able track elevated road extending in a general aeutherly and 
Prtherly direotion,and # station platform at Lawrence avenue, 
Lon "aS on the west side of the nerthbound track of the rail~ 
bad, the top of the platform being sbout on the level with the 

ore of the passenger care; that defendant Was a common carrier 
if hire; owning and controlling the Yallread, station platform 
id stairvays; that Loretts Holley, © child of eight years of 
\ . Was upon the platform for the purpose ané with the intention 













hg and becoming a passenger upon a northbound train, de- 

\ : nt having accepted her as a passenger when she paid her fare 
bre whe entered upon the platform; that defendant “wrongfully 
neg gently operated « certain ear in sald train when and while 
Pendioulor handheld at or near one ond of sald car extended 
the side of said esr such an Unnecessary, unusual and 


distance that 1¢ was liable ona likely te atrike er 
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AEA z BOLLOY an ‘ies octet 
sf the Eetateo of Loretta Melloy, — 


Decease4, 





APPRAL 9ROM SUPERTOR 
Te. i 


GOURT GF COOK COURTY. 
CHIGAGG RAPID TRANSIT COMPANY, 


Appehimns ; i is TA ® A. 613 


BR. PARSIDING JUSTICE MesURELY 
DRLIVERED THE OPINION OF THE couRT. 


‘By thie sepeal defendant seeke a reversal of an ade~ 
verse Jutement for $5600 in an setien on the case fer the wrengful 
deat of Leretta Molley. ' 

A declaration »f two counte wae filed. ‘The first 
eount wae vithdram by the court from the coneideration of the 
jury ant the ease went to trial on the second count, which alleged 
in subetaree that om December 71, 1095, defendant erned a certain 
fouble traek @levated road extending in a general seuwtherly and 
northerly d4ireotion and « station platfom st Lawrence avenue, 
which was on the west side of the nerthhound track of the reil- 
reed, the top of the platform being shout. on the level with the 
fleors of the passenger care; that defendant wae a comacn earrier 
for hire; owning and controlling the railroad, station platform 
and steirvays; that Leretta Holley, a ehild ef eight years of 
age, Was upon the platform for the purpose and with the intention 
° ’ boarding and becoming a passenger upon a northbound train, de- 
re adant having accepted her as a passenger when phe paid her fare 
before she entered upon the platform; that defendant “wrengfully 
an negligently operated « certein car in said train when and while 
hi perpendiouler handhold at or near one ond of said ear extended 
va beyond the side ef sai’ esr auch an unnecessary, unusual and 
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AMMA BR, MOLLOY an Aiaiatetveivls i 
ef the Betate of Loretta Malloy, 
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APPRAL PROM SUPERIOR 
8, 


COURT GF COCK COURTY, 
CHIGAGG RAPID TRANSIT CouParY, 


fovektant 9431.4. 613 


GR, PARBIDING JUSTICE KesuReLy 
DSLIVSRED THE GPINIOR OF THE COURT. 


By thie sepeal defendant seeks « revergal of om ad- 
verse juigment fer $6606 in an setion on the case for the wrongful 
death of Loretta Zolley. . 

4 #eclaration of two sounte wae filed, The first 
eount was withdrawn by the court from the consideration of the 
jury ant the case went te trial om the second count, which alleged 
in subetanee that on December 71, 19293, defendant erned a certain 
Aeouble trak elevated read extending in a general seutherly and 
hertherly 4ireotion, aid a station platform at Lawrence «avenue, 
Which was on the weet side of the nerthbound track of the reii- 
reat, the top of the platform being shout.on the level with the 
floors ef the passenger care; that 4efendont wae a comsen carrier 










t je hire; owning and controlling the railroad, station platform 

F Sstairvays; that Leretta Holley, « ehild of eight years of 

Age, was upon the platforn for the purpose and with the intention 

ef boarding ana becoming a passenger upon a northbound train, de- 
ant having aeeepted her as a passenger when sae paid her fare 
before she entered upon the platform; that defendant “wrengfully 

an negligently operated a certeim ear in said train when and while 
A perpendioulor handheld at er near one ond of said ear extended 
beyond the side of said esr auch an unnecessary, unusual and 
Mgerous distance that it was liable ond likely te etrike or 
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of eaten the olothing of persone while on asid platform clese te 
the «ide of said cay for the purpese of boarding or aliighting from 
said trainy;” that while the deceneed wae upon oald platform for 
the purpese aforesaid and in the exercise of ordinary care for 
her own safety, considering her age, intelligence, @apagity and 
experience, anid hendheld caught in her @lothing and she was 
thrown down between the edge of the platform and the wide ef the 
ear ané from there fell to the track, ressiving injuries from 
whieh she died. 

There is Littie, 1f any, dispute as to the ocourranee, 
& Sr, Dunlep teetified that wien ke first got on the slatform he 
saw deceased standing at the tes ef the etalrway; that there wae a 
wintebreak, which extended north and south about the middle of 
the platform; that two Ladies wore ataniing between the wind+break 
and the edge of thie platform sheut a foot or a foet and a half 
from the wind«break and shout two feet frem the edge of the plate 
form; that «hen the train oum@ alongside the vlativorm the shila 
mtarted te run northward about opyesite the ‘Front entrance ef the 
secon? car; that when she reaghe’ these ludiam whe pasced between 
then ont the side of tha train, amd Just at that inetant she wag 
ntruck by the front end of the seeond ear ond thrown backward, se 
hot her back went flat agaimet the side of the car and her body, 








jept the head, fell between the platform and the ear, o04 when 
bt Feached the intersection of the second ant third cars it pasced 
: t of sight, dropping dew sercae the Faile. Another elteess 

:e ities that “ehe appeared te come in contact with the handle 

if the acer, ** It appeared that her eeat got eaugnt on the 

‘a he, ** It was her coat that come in contact with the handle 

' Ys a0 it appeered te me, The hacdie bar projected out sbout 

we ond @ half inches frem the bety of the ear," another witness 
. meti vied that he "netiesd thia litte irl apparently nookea 

ate one of the couches, ** Ghe wan being dragcet, #« 1 dad net 
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notices the ohild witil I saw her hocked. 1% would say thet she 
wae hooked, 1 wae fifty feet away. She wae apparently endeavor- 
ing te keep her feet. She wer in an angle agninst the aar, The 
first senerel appearance of her to anyone would be that sh¢ wae 
running, but after a weeond glance - » compreheneive gisnee « 
you could see that she wae met running.” The two women em the 
platform gave sinilor testimony, 

It ie agreed that the hendic var was e@uth of the 
deer at the front end of the cur end extended ot right angles 
from the body of the oar tro and « half inches, is two feet seven 
iaches long, ond reaches within one foot and tem Inches of the 
platferm. 

Yrom the testimony of theese witnenses it in proven 
that, ae the decease’ was passing between the twe womed and the 
side of the train she was eau ty," hooked onto the handhold 
anf wae oarried sleng for soms/d4iatanee while ehe was endeavoring 
to keep her feet. the then drepped through the eonce between the 
side of the car an’ the edge of the platform and hung suepended 
by her head until the second ond third care pasned her, when she 
Teli through te the track, 

There was a sharp conflict between a witness for the 
Plaintife and one for tae defendant touching the question whether 
the ponition of this handle War was dangercus to persona on the 
Dlatrorm, which could have been aveided consistently with the 
practi eal operation of the ear and trains. The one witness for 
tas defendant testified that some of these handhelds extend at 
1 ght angles from the side of the Gar, like the one in question, | 
DA, otnews extend owt dingomally at an ongle of forty-five deo 







es from the site of the car; that there were three tines as 
in wee with the handkela extending at a right angle aa the 
her kind, The witness fer the platntirr testifying on thie 
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wubjeet waid that there were four tines as siany care in use equipped 
wlth the Letter type of handholde an there were eare with handles 
at right angles, Hs vaid where "one ear bad the handle extended 
out, there were four that 4i/ not.* 

It ie argued, firet, that the court erred in refusing 
defendant's metian to find it net guilty. The rule applivable on 
such a motion hae been stated many tines. ALL that the evidence 
tends to prove and all just inferences to be drawn from it aust 
be conceded to the plaintiff, If there is in the record any evi« 
dence from which the jury could, witheut acting unreasonably, find 
the material avercente of the declaration had beam groven, a ver+ 
diet should not be direeted. BeUreger v. [el 
Ell. 464; LAb - Rook, 822 ILL. 206; Devine v. 
Delane, 272 Ill, 17; Shannen v. Mightingsie, 391 111. 168. 

There wee evidence (to which we will refer later) 
tending te whee that beta the deeeaaed and her mother ware free 








from sontributery negligence, There wae alao evidence tending te 
thow thet defendant in operating ite care with the prejeeting 
hondie kara wae guilty ef negligenee, Ali these were questions ef 
facet which, under the rule above stated, were properly aubeitted 
to the jury. 

, Was the verdict manifestly agalnet the weight of the 
pvidence?’ oo nave already sufficiently referred to the evidence 
bonserning the occurrence te indicate that the question ef the 

7 gene of the defendant was solely one of fact for the jury te 
« At ie argued strongly thet the jury had no right te 
Bese the evidense of defendant's witness tending te shew that 
lee at right angles were a standsrd eometruction. hie wite 












n ee edwitted that some of the care were equipped with anether type 
of handle which 414 net prejeet straight out from the tedy of the 
en + He Aisagree4 with pleintiff's witness only as to the nusber 


'fuch care, Ye cannot say that under the olreunstances present 
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a hundle bar projeoting st vight angles twe ana « half inches is 
met dangerous, Reasonable minds would agree that a handle pres 
Jeoting a foot or more woukd be dangerous, Now much lese showla 
4t project for resnenstle minde to agree that it is net dangerous? 
Thie must depend on the cireunstomese of eno vane, It was for 
the jury to consider the position of the hotties, the fact that 
timmy curt had handias leea extended, the distance botween the 
Platform and the cara while moving und standing, the faet that 
4ecoaged's coat wae ouught by the handle, and all the other facts 
end cireumetanecs present. Yo cumot say that the conclusion ef 
the jury tint the defendent vas gulity of the negligence ciarged 
46 clearly end manifestly against the weight ef the evidenes. 
Whether or not the projecting handle bar was the 
proximate eavee of the degeaset's injuries and death was properly 
for the 4etereination ef the Jury frau all ¢he clreumstences. 
x. &. A So. v. Siler, #27 "Li., 396, If thie sveldent waa « 
notural consequences of tha alleged negligende af 4efendant in 
maintaining auex projecting handles and the sase might have been 
Toressen by the defendant in the exercive of reasonable caution, 
At ie responsible. SG. V¥. Lagek, 145 511. 260, 
T% is 6% meeessary that the partieuler injury and the particular 
Manner of its oocurreice could reasonably have bean foreseen. 
Ghty of Dizon ¥. Sgott, 161 111. 226. if the consequenees fellow 
dm wubroken sequence from the wrong to the injury without an 
interfering efficient enuse, it is sufficiant if the wrong-doer 
mient by the exercise ef ordinary care have foreseen that some 
injury wight reswlt frem evel wrong doing. 1, &. 2, Hy So. v. 


mas, a0 TL1., 390. 


As we have above said, the faet that oany of defendant * 





ra were equipeed vith havodles lees extended, indicates 
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a handle bar projeoting st wight anglas twe ani s half Anchen is 
met dangerous, Heaesrtable minds would asres that a handle pre« 
Jeoting a fost or more would be dangerous, How mush lese showld 
4% prejeet for Foungnabl ¢ @inde to agree that it is not dangerous? 
Thies must depend om the cireuusteness of pn vane. it was for 
the jury to consider tne position of the Reatidles, the fact that 
Mimmy curs had handies lesa extended, the di atence botween the 
Platform and the cars while moving und standing, the fat that 
deceased's coat wae osught by the handle, and all the other facts 
end cireumetances present. Fo cammet say that the conclusion ef 
the jury tint the defomdent reas guilty of the negligence charged 
ia Clearly and manifestly against the weight ef the evidenes. 
Shether or not the prejecting handle var was the 
proximate eause of the deceased's injuries and death vas preperly 
for the detersination ef the jury frou ali the sireumstances. 
I, , KR. Se. v. Siler, 229 T1i., 306, If thie aveldent wae « 
notural gonsequenecs of tha alleged negligenes ef 4afendont in 
maintaining euek projeeting haidles and the saua sight have been 
foreseen by the deSendant in the exercise ef reasonable cation, 

: v¥. Laagk, 243 iii. 260, 
it is met necessary that the partieular injury aad the particular 
manner of its oc¢urreice could reasonably heve bean foreseen. 
Sity of Dixmun ¥. Saott, 162 Ti. 136. if tne sonsequenees feller 
in wabroken sequence from the wreng to the injury vitsout an 
interfering efficient enue, it is sufficient if the wrong-doer 
wight by the exercise ef ordinary care have foreseen that come 
injury might reewit frem evo wrong doimg. i, ©. 3, Hy Ge. v¥. 
Siler, 2% Tli., 390. 

As we have above said, the fact that sany of defendant’ 
ears were equipped vith handles lees extended, indicates 


it is responsible. 
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that defendant anticipated that eome injury might reedlt from the 
projecting handies, The injury in question 414 result Prem this 
gaure, ond the jury sould properiy find that the fellure ef the 
defendant io thia respect wae negligence which was the proximate 
@auee of the accident and death of the deceased. 

Was the deqeased guilty of contributery negligence? 
At the time of the aecident che wae slightly ewer eight youre o14, 
Her wother testified that she wae «ll right in her studier, an 
average girl; she was teil fer her age. She Rad been seoustoned 
one # week Tor ten or cleven weske prior to thie secident te 
beard nerthbound elevated trains at thie station when secompanied 
by am oldar slater. aie wae the Tiret cecasion that che was there 
whattended. Decesnsed avidantiy eivsed te board the train between 
the firet ond secend eara. Ap thie point of the trein did net 
atep where sie wae first atanding, she started’ te rum se ar te be 
im a position to toard it at this point when it stonned. Her 
mother had inatruected her te stand in the mid4le of the pletform 
watt. the trein pullet im. Ae she ran north ¢he was confrented by 
the two wouern stunting om the platform between the win¢debreak and 
the train. There was more spsee between the women end the train 
and she went by that path. Mer conduct ie act te be Judged br 
the otandards of an adult. The question cf the negligence of a 
enilé between the ages af seven aid fourteen years is « question 
of fact whieh must be left te tao jury to determine, taking inte 
eonelderation the age, ¢apaclty, intelligence an’ experience of 
the colld, Deming v. City, 391 211, 343. Fe camnot sey that the 
jury's conclusion that her conduct in thin respeet eae not oon- 
tributory megligenee was erronecus. 

It ie argued that the evidence falls to show that the 
mother, whe ie the administratvix, exercised ordinary care in the 
previaes, siting Hamel v. doopegton«Danyt 
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Til, 36, where it wee held that im cases of this kind the evidenes 
must offirmetively ehew that beth the deceaued persons and the 
next of kin exerciced ordinary care, It hoe been well aeid@, *The 
stanfard BY oat of the parent ia not capable of — defined 

by law, tut ench case must depend on ite own facte and ei rou 

| ¥. bigerman, 187 li, 463; 
atLedge Pox 2ot Oo-, 237 Ili. App. 628. 
The decensed's father and mother were the parents of eix ohildren 






at the time of the accident, ranging in age from five te twelve 
years; the father wae a railway moil clerk away om hie rum on the 
day of the aecident; the mether had no servante and did her own 
work, Ghe testified regarting her reluetanee to let the deceased 
ge; thet she feared domger fren the traffie on the street and 
watehed her witil ahe pesved where « traffic officer wes statlened 
ond which wae the only street ahe hed te cress om hor way to the 
tlevated atation. She teetified that in ber Judgeent the deceased 
was able te take care of herwelf on that trip; that she gave her 
inatrustions as te her conduet em the platferm and in bearding the 
train, 4n Wagner v. GO. & Ap Hy Be Co, 265 LLL. B49, Ot wos held 
that om errer ef Judgment does not ascessartiy amount te negli«- 
gence. We think the evidence shows that the mother exereieed as 
much orecaution as could be aexpacted ond ae ie uruslly ebeerved 
by porente for their childrem, In ony event we camnet say thet 
the Jury shewld manifestly herve held otherwise. 

Complaint ia msde of the adediseion of tertineny of 
the witness Rea testifying ay to the handle bere, It is said 
to be irrelevant and prejudicial, but in what respect Le not made 
elear, 

it in alse objected that the plaintiff was permitted 
to testify ae te conversation she hed with the deonared at the 
time she wae pom Sted to go om the trip in question. fhe mother's 
‘@onduct with reference to her oure at the time wae an iseue in the 
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cane, a was the conduet of the decensed, The eonverextions, waieh 
included instructions given by the mother to the ehild with revere 
enee ty the train ehe should take and her conduct on the platfors, 
were material and relevent to the ieeue as te their carndust, 
Gomupinint ia made of the instreetions which are ree 
ferred to in the trief by nucber only, Inetructiona oriticiand 
should be set out in the brief. &, F, 8. Ge. +. L‘Hommeti os 
Tl, App, Q01, 
Given inatruetion ko. 4 for sleintiff is eriticisaeda 





ae telling the jury that under certain clrowetsness the relation 
ef cocuen carrier and pausenger oxieted hotween the deceased and 
the defendant, ond soneequentiy 4% owed her the duty of doing wih 
thet Muman care, vigilance and foresight could reasonably de wider 
the cireumetances in view of the character end mede of econreyanes 
adopted te guard against injuries te passengers, 

Et de sald that defendent Aid net ewe feceanet the duty 
of & common earrier te its passengers, which im required only when 
the pessonger has bomrided the car ant done not obtain where the 
person le on the platiorm er shat rraye of the otation, citing Davis 

nth "tae 2 yanted Ay. Oc., 292 fii, 393, That was « oage 
where the athened passenger had isft the defendant's ear, tnd yageed 
through the etation and reaches the fivet landing ef the eteirs 
going te the street when ehe alipped on « banena skin ant fell. 





She court held that wider such clroumstemees the only degree of 

gare required ie the degree of care thet woul?t be required from 

the ovner of the ordinary burinese house or concern, Put this ie 
Hot the instant oase. Hera, the deceased had paid her fare and 

War on the platform in the act of boarding the train, it hae been 
frequently held that wader such sircumetances the person is a passen- 
ger, to vhom the ourrier owen the highest degree of care, 
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900 i311. 25, In the Dayig eave, supra, the court reoegnised thie 
Tule in referring te Tilineis cases where the highest dagres ef 
care was required by anying: “In 411 these saves it i» clear that 
the sccidenta Aappened in beardiag or alighting from trains or in 
the coures of their neving, amd the reason fer the highest ésgree 
ef care in those cases was fully s@ great ae if the pareenger were 
on the moving train.” 

Other inatructions are ortticised, but nene ef then 
guctify a reverent, althougs we are in sympathy with the critiotem 
ef instruction Bo, 8, which telle the fury that if they find the 
evidence for the olsintiff preponderates in her favor, "although 
Wut slightly,” it is euffictient fer the fury to find the tases 
in her favor, As was @nld im Teter v. Sopomer, 308 Ti. 2ea8, 
gach an inetruction ie only confusing. Febedy tmews waat ts a 
‘alight prevonderance’ or a "slear preponteranaa’ of the ovidenes. 

«Other pointe hayes been nate and argued while: would 
tec mueh extend thia epinian to comment ween, but nome of them 
is @f sufficient lmportanes te require a reversal, 

‘Upon the entire record we find ao reasonuble ground 
for setting aside the verdict ner eny prejudicial errer ween the 
trisl. The futgment ie therefore affireed, 

APPISBIG. 


Ratchett and Jometun, JJ., soaour, 
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wGHe J, RUEPHY, 


Appellee, 
APPEAL ROK OURENTT comer 
va gre 
WELLE AK i: DEE COMPARY gill cagay 14 
. : any Oe 
Corporation, ’ Vd A 3 1 oA ewe 
Appellant, 


SR, PREGIDIEG JOSTACKR MeauRaLY 
. BELEVERED TMS GPIRION OF THA COURT, 


By this appeal defendant secke reverses) of the Judge 
ment sgainet it for $11,000 entered upon a verdict eff the trial 
wherein plaintiff seaght 4daceges for personal infurie«s, 

Plaintiff's declaration proseeied aguimet the Filitem 
B. Bee Company and Jee Garlian? ae 4efenidents, and in various counts 
alleged that he wae riding as « paseenger in « Sedge autemobiie 
ériven by Gariard, and at the same tine & Soter truck evned by de- 
fendant Dee Company wae slee going in the same ¢irection; «nd that, 
while Garlend was in the act of passing the Dee Company truck, 

“the defendsnte ** negligently and carelessly monaged and overated 
their respeetive motor vehicles so tnat the same collided with each 
ether, as a result of which the plaintiff was throw” and injured. 
At the clese of plaintiff's evidence the court direeted tae jury te 
find Garland net guilty, sed tae trial preceeded against the Dee 
Company alone, 

. Tt is argued thet ae the ‘eelaration charged that 
plaintiff wae injured by the concurrent negligence of beth de- 
fendants, the verdict ef net guilty os to sme necessarily exenerated 
the other defendant, citing &t 

Hepkins, 106 111. App. 567, where the declaration sharged that the 
geoneurrence of defendants’ aete caused plaintiff's injeries. in the 





present ease it t® charged that defendants negligently o serrated 
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thelr respeostive moter vehicles eo that the same colhided. ‘The 
gliegations ef negligenes of Garland eould have deen omitted ond 
suiricient allegations charging negligeiee ageinet the Yee Company 
woul? have remnined, The feet that they were charged fointly with 
Regligenes is whelly immaterial, of in sn action of tert wider a 
deciarstion charging tee er sere defendantea with Jointly injuring 
@ plaintiff, there say be a verdict and reeovery ageingst ene only. 
The rule in this reeveet is differant in actions of tort than in 
agtiong on a contract. Lingyiet v. Jodzeg, 248 121, 4912; Pierson 
v. Lyon & Healy, 43 111. 3976; Peseta) Se) egreph ie Ce. v, 
Likes, 225 411. 249; Hartray v. Ap 2. Wiliett Go., 252 Ill. Any. 193. 
it is argued strongly that the verdict iv centrary te 


the manifest weight ef the evidence. Tae accident happened in the 
city of Kenmond, on September %, 1924, on Saturday about neon, 
on inéianapolis boulevard, whieh rune in a northerhy and seutherly 





éivection and in the center of which are two sete of street cor 
tracks. fhe width of the roadway between the easterly rail and 
the gasterly curb ie ancroximately twenty-one feet, The Dee Some 
peny truck was geing nerth running about « foot and a half east 
of the ensterly atreet car tracke at a epeed setinated at net 
gareater than ten or fifteen miles an hour, Gsriand in hia Osdge 
was aise going terth in the pathway of traffic east of the saath 
pursued by the Dee Company truck. It was one of a musker of 
other autosebiles going in the same direotion which, coinge faster 
than the truek, passed it. At the piace where the aecident seppen- 
ed was a telegraph pole which steed abent fifteer: inches from the 
eneteriy curd. 

Pisintiff's version of the necident is that he wee 
Tumning abeut three feet from the eanterly curt and hed reached a 
Point abeut ever with the front end of the Hee Company truck chen 
the driver ef the truek euideniy turned it im an easterly direction 
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at an angle of abeut forty-five degrees and then quickly turned 
westerly at about the same angle, the rear of the truck striking 
the rear left side ef the Sotge car, throwing it sgsinet thie 
telegragh pole, the defenéant's theory is that the truek continued 
in a straight line ani that the front end of the Dedge first hit 
the pole, which swag the rear ed of the Dedge againet the side of 
the truck. These respective theorles were submitted to the fury. 
Six wlinesses and the plaintiff testified, all im substantial 
accord, supporting plaintiff's version,  Gpposed te this, defendant 
produced five witmensas, tt iv fate te way that oleintiff's wit- 
nesses, some of whom were riding on defendant's truck, were delie 
nite thet the truek firet etruck the Setee, Eneaxing it inte the 
post. The defendant's vitnesres rere somewhat vague aaa wieertain. 
Defentant’es ¢river testified te the presences of twe bad apets in 
the pavement about three feet east of the easterly street car rail 
aud about five feet eeuth of the telegraph pole. it ip /renemerie 
inference that he awung te thea right fer the purpose of weret ding 
these holes. 

Tae issue wae sharply draw ae to viether the Dee 
Gompany truek first struck the Dedge ear, or the Bedge firat 
atruck the telegrash pole, stinging 1% inte defendant's truck. 
There is astoing phywiesily impeesibie in eitsner versicn, «i though 
it is etreomgly argued to the contrary by defendent's eounse2. The 
question wae peouliarly for the jury te determine; it had the op- 
portunity te Judge ef the intelligence anc eredibility of the wit- 
meswes while they were teatifying. 8 would net be juntified in 
holding that ite vertiet fer the plaintiff ie so manifestly ageinet 
the welgnt ef the avidence that it sheuld he sat seids, 

Compiainmt is mede sf aounsel for plaintiff for stating 
te the fury that “the fudguent of the court kere is tast Garland 
wae net" guilty, e see nething ebjectionable in this, especially 
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as comecl alse eaid that “Letting Garland out ** does net mean 
thet the Dee Company is guilty, and it is for you te say whether 
Bee is guilty or not under the evidence.” Furthersere, the jury 
was specifically inectructed that the fset that the court had di- 
rected « verdict in favor ef the defendant Garland wae net te be 
taken as an indication that the court thought that the defendant 
Bee Company wae guilty or that the plaintiff wae em ‘iitied te « 
verdict ageinet the Bee Company, and thet it wes net to be cone 
sidered as an intimation from the court that the jury sheuld find 
any particular verdict in the case, 

It is anid that the amount of the verdict ef $11,006 
ia exeeseive, Plaintiff wae thrown ont of the Dedge car. He 
Teceived a fracture of the fibula and the tibia was broken in 
five plases. The bones were overlapping and an extension seppara- 
tue was used in an attexpt te secure appositien. He was in the 
hospital for six weeks and four days with the leg elevated and 
extended by the une of weaighte, The cast put on at the heanitel 
remained for about two wentbe, fe used crutches until sheut Febe 
ruary of the following year. He testified that at the time of the 
trial, tre youre after the injury, the leg would be eta rr in the 
morning and swollen ané gainful at night. He was required to 
meseage it with hot 911 snd wear on elastic bendage. The leg was 
shorter by ene and a half inches then the ether Leg. The calf of 
the leg wae wasted and the leg was searret amd marked. By an 
tetay taken just before the trial it was shown that the fractured 
benes were not in alignment, whie was a fixed and persanent-condi- 
tion, an4 the decter testified that *repair has sroceeded as far 
ae it can or wil2,* | 

| Citation of other verdicts rendered for sivilar in- 
juries many yeare ago are hardly applicable te the present 
egonemiec enniitions, As we have said before, we will take 
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| Judtete notice of the increased bbgh cost of Living. Hglcomb v. 


| Eases, 217 311, App. R72; Peach Ve 
| app. 241; Soblesk’ v. City of Chigags, 930 Il, App, 659. Under 
the clreumetances we cannet ray that eur judgment is better than 





that of the jury ae to the amgurit ef sompensation. 

The recerd does not warrant finding that the verdict 
ie manifestly againat the weight of the evidence or that there was 
prejudicial error om the trial cr that the umount ef the verdict is 
excessive, 

The judguent te therefore affirmed. 

AFP IRRED, 


Matohet’ and Johnaten, JJ,, coneur. 
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JOUR L, MRKINGTAY, Adadnistrator 
ay the state of fivoune Hemingway, 
Plaintirr in Errér, 
BRON TO SUPERIOR COURT 


OlTY OF CHICAGO, « Muniel a -ubbpwreabecpssde 
» * esp z T A Va 
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FR. 


Defendant in Error. 


WK, JUSTICE JGHPSTON NALIVURAD PHA OPINIGH OF THe CoOMRT, 


fnie ie am action brought by John lL. Hemingway, ade 
ministrator ef the estate of Jerbert ¢, deningway, decensed, 
the plaintiff, against the City of Chicago, the defendant, te 
Pecover tanages for the death of the deceased reauiting from in- 
juries received in on accident te om automobile in whieh the de- 
ceased was riding and which was driven by 2 wan nased Jobm Axel 
Westived. The accident was caused by the automobile running inte 
a dead horse which wae lying in the street and whieh, the plaine 
tiff alleges, wae negligently aliewed to remain there by the 4a- 
feniant, 

The cane was tried before the court and «a Jury. The 
Jury Freturne4 a verdict in favor of the defendant, ont the court 
entere’ Judoment on the verdict. From the Judgment the slaintiffr 
haa graseeuted this appeal, 

The prineipal 4defemee of the 4efendant is that the 
aeei dent was Aue ta the negligence of Pestlund whe, the defendant 
contends, was drunk ané unable te operate the autemohile with 
reasonable eare, and wheee intexicatead condition was snewn te 
eningway, the deceased, 

At the time of the aceident, which oeourred about 
@leven o'@lock at night, Testluad, Hemingway, the deceased, and a 
man named William A. Berg, vere in the automobile. Hewingway was 
sitting on the baek seat. The automobile was geing west on 
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Chicago avenue, a thoroughfare of the City ef Chisago. The dead 
hores wae between the street car track and the curb on the north 
eide of Chicage avenue near Toensend street which intersects 
Uhicege avenue. The dead horse hed been lying in the street 
sinees about noon on the day of the aecident, amd had been seen by 
& Tegular police efficer of the City of Shicage between twelve and 
one o'elock of the day of the accident, When the autemobile ren 
inte the ¢denéd herse, the automobile turned over on ite side, 
fatally injuring Homingway, whe diet the next day. There ie no 
direct evidence that Fertlumd wae driving the automobile carelessly 
er impreperiy, 

im the qestion whether Vest)lund war negligent in not 
seeing the dead horse, the evidence is conflicting, The testineny 
en behalf of the plaintiff shews that on the part af the street 
where the horse wae lying the street was dark; that the heree waa a 
Gerk bay, that the pavenent wan dark, and that 4% was 4iffieult to 
gee the herse sore than a few feet aray, 

i, 3, Seasley, & witness on behalf of the plaintiff, 
testified that the horee was a dark bay; that there was ne light 
on the horee; that *here the herse was lyidg taere would set be 
Much Licht shining on the horse, only that which wae coming out 
ef some store. 

Jack Beasley, « witnees on behalf ef the plaintiff, 
teetified that “that might at tee plage where the horse lay the 
light wae very peor;" that you could not see the RKerae at sll; 
that it wae a dark bay; thet there was ne red lantern or any kind 
of light om the herse or near it, 

ill) Sartin, a wituews on behalf of the plaintiff, 
testifies? that there was mo licht or lantern om thea horse; that 
at the time and pleee i¢ was dark; that if you were looking di- 
rectly at tae heree you gould net see it until yeu were about ten 
or Tifteen rest from it. 
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tones lL, Vail, » witsese on behalf of the plaintirr, 
testified that there was mo light on the heree; that the horse was 
& dark bay; that the ground was dark; that you would have te be 
within 25 or S feet of the horse to see it, 

Bygs Veil, = witness on benalf of the plaintiff’, tees- 
tified that the horse was between a bay and a dark brown; that the 
etrest was ‘awful dark;* that you would have te be right up en the 
herse before you could see it, becauee it lecked se much like the 
atret. 

¥. ¥. Topping, « witness on behalf of the plaintiff, 
testified that the light was “very peor” between Tewnsend street 
an? the first street west; that he went east on Chicage avenue in 
an nutomebile and 414 net sea the heres, 

John Axel Veetlund, the triver of the autemebile in 
question, a witness on betialf of the elaintiff, teetifies that the 
atraet wae dark and «livperfg that he 4i4 net eee anything in nis 
way until Berg hollered “look eut, is that a horse eut there?* 
that at the same time the sutexebile atruek the feet of the herse; 
that when he first gow the herae 1: wae about ten feet away; that 
there was no light om the horse, 

William A, Berg, whe wae in the automobile, testified 
on behalf of the pisistiff that the Light at the place «here the 
heree lay was burning very dimiy; that he saw the horee before 
the automobile ran inte it; that he sneuld say that the autozobile 
wae then about seven or eight feet from the horse; that when he 
eaw the herae he hollered, “leok out,* tut that it wae *teo late; * 
thet there wae me lich? «here the kerge waa living. 

On behslf of the defendont Kyra. Carl Pearson testi- 
fied that there was a Licht om the cerner; that she saw the horse 
iging there, 
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Joseph Pecee, « witness for the defendant, testified 
that the street lights were burning: that there was a light abeut 
a0 or 35 feet from the herae. 

Charles fuszelna, « witness on kebelf ef the defend« 
ant, testified that the horee was right in front of hia shep; that 
he Had Lights im hie shep; that on «leetrie light wae turning outeide, 

Sophie Xozdron, 4 witnese on behalf ef the defendant, 
testified that the atreet lights were burning, 

S4ward Spencer, at eleetric Light patrolman for the 
Gity of Chicago, testified om behalf of the defendant that three 
are lights were burning brightly; that there wae a light ®5 or 
feet Trom the herae; that he saw the herse; that the herse eoyld 
be Sean at a divtanee of 50 or 66 faet in front of the horse. 

Harry ©. Zeauman, ai electrics] engineer fer the 
Gity of Shieage, tentivies that under ordinary cenditiens the 
intensity of a ars light on the street would be %177 foot 
gandies, whic ie abewt eight tices the imteneity ef the full moon 
en @ ¢lear night without interference of buildings or any of that 
sort of thing. * 

fm the question whether Yastiwad and Hesingway, the 
decessnd, ware intextented, the evidenee ie conflicting. 

Om behalf of tue slaintiff, feck Beasley testifiad 
that he started to piek Yertlund up after the secident; that he, 
beasley, was within a foot or siz inches of him; that he did net 
omell any liquer on hie breath, in anewer to the question, what 
eae his bresth Like, he answered, “I eouldn't eueii aie breath. * 
He testified farther that he gulle4 Heainygway from underneath the 
automobile; that hie, Seasley's, face waa right st deaingway's. 
in anewer te the question, 4i4 yeu amell hie breath, Le answered, 
“I sowldn't omeli nothing.” He testified further that he knew 
the @mell of Liquor on a man's breath. 

James L. Vail testified on behalf of the plaintiff 










eur tet mhnkotiwe yt adriesds me ae pseehh vada Hs 
eset bekt fimhan'teh nA Ye tikded aw be So heee aan 
OE xe UI VawIl & ant erent deel pelndghed gudemmd orem Rodytih © 
ee ee ee ee wom om ands renee ait wort 4e 


: sie: a0 nt He estan wad geibeatenbepeernge* 
sale inane x0 vad tue a sowrenteeral tnt veg 


wa piers sigan Bo DituLsee% 19. spoce weds ail Pe 
es ) _setinmensened ei garantie wat Y ner “i 


a Rie 
a ies 


ook 








‘that he helped Weetlwid wp; that Ae did not meld any trase of 
Mawor omithe breath of either Weetlund or Heaingway, 

nas kyge Voll testified on betialf of the plaintizy that 
he was “right up to" Xewingwey and 444 mot smell any bdquer; treat 
he was neay Wootlund ond he did not ameli Like alcehel at ally that 
he wos tear etough to the mem to sued) Liquer if there had bean any 
on their breath, 

: vy, ¥. Torning toatifies om behalf ef Mie plaintif¢f 
that he had heen im the awtemebile previoun te the accident; that 
white he wae with Yertlond and Nemingray there wae an trinkieg; 
that on that evening he 444 not ssel) Ifeuer en their breath ner 
nee in the action of either anything that would indieate (rink or 
Oi. 


Pe ee 


Kobert Topping temtified an hebalf ef the plaintiff 


a 


that Yestlund was ot hie, Zorping"s, home the evening of the aecet- 
dent between 10 omd 10:45 o'olock; that during that time there war 
ne éyinking; that while Yeotluod wae ot bie, Yepping's, hess, he, 
Zepping, #14 not eee nor auell anything thet would indicate that 
Weetiud was ¢rinking; that when Yestiund Left he wae apparently 
‘eever, 

Siliinm A. Berg teetified on behalf of the plaiatiff 


that he was with Veestlund and Seulimeway practiantiy the whele dayy 
: 

‘thet he 414 net well Miquer om either of ther om4 “10 not wes 
either ef them drink any Liquer. 








Wire, Ay Ghriationeen teetified en beralf of the 
ieintiff that she saw Seetlued right avay when he got ome after 
the scel4ent; that she wadhed the blood off of Sie fsee; that ehe 
Was real close to him; that she 414 not smell any Liquer on his 
4 that she saw him drinking after she washed hie faee; that 
| srank almert helt o pint; that he wae in great pain, 
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Faatlund teetified on bebelf of the plaintiff that 
he had not drunk any liquor at any time 4uring the day er evening 


before the accident; that Hemingway was with him that evening and 
that up te the time of the accident Hemingway had mot drunk ony 
liquer that he, VYertlund, “saw or smelied;" that his, Yestiund's, 
breath 414 mot memell of liquor and neither did Hemingway's as 
far ae he knows; that after the accident chen he, Westlund, got 
heme, he wae in pain all ever; that ke then “drank eome liquer te 
kill the pain,” 

On Behalf of the defendsat, Wanda Sigler testi fi ed 


that she wae employed in a millinery estore at 24 Vest Division 
street; that she saw Yestlwid ond “somebody else" hanging sereen 


aoere in the estore on the afternoon of the day of the aceident; 
that she was standing ateut four er five feet from Yestiund, and 
that she smelled ligquer on him. 

Bed Berger, & witness on behalf of the defendant, 
teatified that Pestlund and “anether man" were putting up a sereen 
aeorin his store at 24 Yeet Division street on the afternoon of 
the day that the accident happened; that he snelled Sentlund's 
breath; that Westlund and the other wan were “staggering drunk; * 
that they were interfering with hie business, 

br, Sugene LL, Hartigan, a witness for the defendant, 
testified that he was police surgeon for the City of Chicege; 
that a Little before midnight on the dey of the accident he exe 
amined Veetiund and that he was drunk. 

Mather Ritter, « witness on benalf ef the defendant, 
testified that the was a milliner in the store st 24 Yest Division 
atreet; that on the afternoon of the day of the aceitent while 
Veetiund was hanging « sereen in the store, she noticed that “hie 
breath wae very strong of something, whether alechel or moonshine 


or whatever it wan, it was very strong of something, * 
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Jseob &. Leinenkugel, a witness for the defendant, 
testifies thet he wan a wergeant of pelice of the City ef Chtenge; 
that on the night ef the aceitent he went to 991 Kerth Latalle 
street shout 11:28 or 11:50 o'eleck, ond arrested Yostlwnet; that 
Fertlwmd wae in a very intoxicated centition; that there wan bies4 
on the front part of hie nose and he was very dirty in the fsee; 
that he had bie coat mid cellar aud choen eff; that there was a 
bottle on the sink thet contained some meonshine. 

Jom EKaparak, a witness fer the éefemdant, teatified 
that he went to Yeetiwid's flat with Jergeant Leinenkugel on the 
night of the secitent; that be sew liquor there; that it wae in ae 
pop bottle; that Veatliund was siaggering arownd there and 414 net 
heave hia ehooe or coat on, 

We shell net ¢diegues the question «hether the defend- 
ant was negligent er the question whether Vestlund and Aemingway, 
the deecane’, were guilty of contributory necligence, ue we are of 
the opinion that the Judgment shewl4 be revereed because of an 
erreneous inetriuetion given by the court at the request of the 
defendent. Ve have stated the evidence merely te show thet 4t ie 
eomPlicting on material iseues of fact, ond that consequently the 
jury should have been eceurately instrustet. Dowdey vy. Palmer, 
237 iii. 48, 55; ¥ab AE ke ¥ eee! Se $2 aii. 406, 434% 
Soves.y, Fuller, 9 111. App. 888, 536, 

The inetruction in question ie ae follows: 

"24, the court instruets the fury that tf you find from 
the evidence that at the time ef the aceident as alleged, the 
deceased, Herbert ¢. Hesingway, was ¥iding in the autoumbdile 
being then driven by Alex Yestlund end said Alex Veetlund was 
in om intexieated condition and said {set was known te said 
Herbert ©, Hemingway, then that facet establishes independent 
negligence on the part of the eaid Herbert 6, Hemingway and 
the jury must find the defendant, City of Chicago, net guilty. 

"The court further tnetructs the jury that if you believe 
from the evidence that the driver of the autemebile was in a 
eomtition a8 & result ef intextestion which rendered him unable 
te operate the asautemobile with proper diligence and skill and 
this fa¢t wae known or was noticeable te the enid deceased, 
the jury must take this fuet inte consideration, slong with the 


other fnete in the case to deterwine whether the gaid deceased 
esercined ordinary eare in entering thésaute or remainine in 4+. < 
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@ Seihence that the Svlter of te’ aucomoblay fied bean 


pn oe pefore the accident, ft is | calabie ar faet ter the 
ury whether the anid deeensed wae guilty of contributery neg- 
Aigense, 4 in yesaining in the automobile wider auch clrounsetanees, 

It #111 be observed that although the instruction was 
numbered, marked und given ae a eingle instruction, yet the first 
paragraoh is « complete instruetion in itself and concludes with « 
perexptery direction to the jury to find the defendant not guilty. 
Furtherxere, 4% ie etvieus that the firet garegraph i« directly 
inconsistent with the paragravhs immediately Following it. 

The first paragraph of the inetruetion is ae manifeetiy 
erronecue that comment ia hardly necessary. It ignores the question 
of the degree of Yeatluad's alleged intoxication, the question of 
the effect of hie alleged intoxfestion on hie abiiity to drive the 
automobile carefully, an¢ the eueetion whether hie alleged intexti« 


cation wae the proximate cause ef the agalident, 

Ginee the firet paragrach was in reslity « complete 
instruction, and since the instruction wae peremptory, the errer 
im giving it was not oured by the eecesd er third peragrach or by 
any other inetruction in the series of inetructions, Saniwel)d v. 
Hagding, 249 T11. 384, 380; ¢ Herds fee, 246 111. 
(45h, 459; Eri sees ie Aurora, Slvin @ salgage, A Re Ge 
Til, $44, 591. Whether tue hee Tellowed the pereaptury instruc- 






tien in the firat paregrach, or wacther they wnderstoed that the 
prineiples sencuneed in the second and third paragrapha exbedied 
the ¢errect rulas of law, ve fo not knew, In view af the fact 
thet the first paragraph wac a gemplete inetrustion in Ltself and 
wae in peremptory form, the Jury had the right te fellew the fires 

shagh Railway Co. v. Henkes, supra, (np. 434); Volk ¥. 
Hoche, 7 Ti. 2097, Soc, The first paragraph reasonably eannet be 
harmonised’ with the semond anc taird paragraphs, 





Coupecl fer the defendant contend that the declaration 
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dees met allege that tre action was brougut within a year softer 
the death ef Hemingway; that in the abaeence of such sm cllegetion 
the trial court wae without Jurisdiction to Sear the euuse ond 
that the Apweliate court is without Jurisdiction to review tha 
errors acsiened by the plaintiff; that the abetract deos net shew 
when the action was brought and that this eourt sannet lock te 
the reeord te agccertain when it wan treugat. 

the eontentions ef counsel for the defendant eannet 
be considered for tos reason thai the defendants has sael gned ne 
eress errers. #oroun vy. Brown, #01 lili, 301, 515; Stoveli vy, 
Spenser, 190 Til. 483, 464. Even though it may be ameured fer 
the gake of argument that the comtentione ef counsel for the dee 
fendant involve a question of jurisdiction, yet they canaet be 
considered in the ubeenee of ak agsignaent of a erese errer by 
the defendant. 





hioket ee eee, 200 134. app, MS, Bo6; 
» 194 Til, Ape,, LiL, 12%, 
The juignent is reverse’ and the cause remanded, 





MaSurely, ©. J,, and Gateshett, J., eonour, 
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TORE 1, HEMMIRGWAY, Adwinistrator 
of the Metate of Herbert G, femmingway, 
Plaintiff in Errer, 
BRAGA TO BUPERION GovRt 


ve. 
OF OOGK COUNTY, 
CITY GF CHICAGO, 
Defendant in Zrver. A oy 4. 
2 S 43 kL A ® iy pe : 


SUPPLEVSETAL OPINION BY BR, JUOTION JOHMNATON, 


in their petition for rehearing coumse) fer the de- 
Yendant suggest that we wrred in holding that since the defendant 
filed ne cress errors, we gould not consider the cantention of 
eounsel for the defendant that the declaration failed te etate a 
gauge of action, in that the deeliaration 414 sot affirmatively 
show that the action was brought within a year after the death ef 
the plaintiff's intestate; that in se keolding we misaporehended 
the point which comes] for the defendant 4eeired te make; that the 
ereciee contention of oownsel for the 4eTendant was that “the 
abstract failed te show what was nesessary te give this court 
fSuriediction;* oni that “there ia ne such thing as filing erese 
errore about what an abstract fails to shor, * 

Counsel for the defendant further state explicitly in 
their petition for rehearing, “we said that peither in the declara- 
tion ag abstragqted mer in any other part of the record as abstracted 
dees 1% eppear that thie suit wae brought *ithia a year ef death,* 

in order that there may be mo mistake as to what was 
the contention of counsel fer the defendant in their original brief, 
we shall quote the entire sreument of eowisel for the defendant on 
the subject in their origins) brief, se the argument is net Lengthy: 

“It le elesentary that in a atatutery action the furisdice 
tien of the court muet affireatively appear. Filing suit within 


the year ofter death must apecer by sllegations of that feet in 
the declaration, ‘miles it so appeare the sourt La witheut 
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furiediction, FRAY Vee Os Bs 20+ 9G Til, G6. 

"In thie ease the 4 tien Joes not allege the 
rg of enuit within a yon after the deata, ‘mder the 

enme 1% 414 net etate « eause of setion, 

@ are aware that several Apceliste eourt deciaione 
hold, in seeking te avol4t the effect of the Hartray decision, 
that "‘’r the record shewe guilt wan filed within the yeer then 
om allegation to that effect is unnecessary. Whether these 
wppellate decioigne be correet er net, they de net help plain. 
tiff in error, 

"The sbetract doce not shew when sult waa beoughi; Lt 
dorm net show when the declaration was flied. Sven wider the 
appeliate decisions suit within a year must affireatively ape 
pear, It dhos net appear here, 

"A rewi ow eourt wili not go te the record te help on 
appelilemt or plaintiff in error, “the party seeking to review 
must we Henge abotraet shew everything necessary ta give the 
reviewing court the right te meve in bie faver. if he de not 
aa 20 the Ey ent sought to be reviewed must be affirmed, 

wriadictional fact is net ssown, Thies vourt 
eannet orden the errore ageigned,* 

1t will be observed that sownsei for the defmdant 
did not state in their argument in their original brief that 
‘neither in the declaration ss abstracted ner in any ether part 
ef the record ag abetregted doce 1% appear that this euit vas 
brought within « year of death," On the contrary it will be noted 
thet im the second paragraph eoune?) for the taf ondnatexnseithy 
etete, without any qualifiestion #hatever, that “the declaration 
feee not aliege the bringing of euit within a year after the 
death,* 

#arnaps on a fair interpretation of tie chole argunent 
of counee] for the defendant in theiy original trie!, it may be 
taid that they intended te state that the “degleration se sbstrected 

4id met aliege that the suit was brought within «a year after the 
death. the fuct is, however, tisi there is mo such sxolielt atate- 
mont in the argument of counsel, 

However, if the cemtention of counsel should be cone 
sidered os they state it im thedr petition fer rehearing, that 
“Seither in the declaration ag abetragted* nor in any other part 
of the reeerd as abstracted doce it appear that the suit ras 


brought within a year of death,” nevertheless we ore still of tue 
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opinion that the centention is witheut merit. The deelarstion se 
gbatracte’ chows the Ante of the secident and the reeord shows the 
date on which the declaration was flied. Fro thease two dates it 
appears that the deelaration wns Tileé within the year after the 


death of plaintiff's intestate. 
Cowuneel for the 4efendant maintain, however, that ac- 


@eording te the authorities we camnet iesk te the record ‘6 ascertain 
when the declaration waz filed; that everything necessary te give 
thie court jurisdiction must be sham by the abetract, ant tast the 
abstract deen not shew the date on which the declaration wae filed, 

Rule 18 of the Rules of Practice of this soart in ree 
gard to abstracts ie not an inflexible rule that ean sever be dise 
regerded, If we ore of the opinion that the enforcement of the rule 
would werk an injustice we may disregard the rule. in the case at 
bar we clearly are of the epinion that the plaintiff was entitled te 
@ mew trial, oni we think tsat it weuld be trifling with justice te 
deny the new trial on the ground that although the record shows that 
the declaration was flied within a year after tae death of the 
Plaintiff's intestate, we cannot conelder that fact because that 
part of the record has not been abstracted, 

The rule ia well established that a court is the best 
interpreter of its own rules, ad may disregard them previded that 
injustice deen net thereby result. 
173; 
Ill, App. 403, 407, 





Gendiar, 44 fii. v4, 





Jo., 6@ T1l. 367, 
86 ill, 47%, 476; Bunt v, Pronger, 126 





in the casa at bar ws think that not omly will ne 
injuetice result from dlaregerding the rule, but that injustice 
Would reeult if the rule was enforeed. 

It may be added that the potitieon tor rehearing 
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filed by counsel for the defenient consists slewst witirealy of argue 
ment; and that under rule 26 ef thie court, whieh forbids argument 
in » petition fer reheering, the petition eould be stricken from the 
files. “e have, Sewever, dleregeréed rule 25 and have considered 
the petition for rehearing Just ae we dieregarded rule 18 sud lecked 
te the reeor¢ te ascertain the date om which the 4eclaration was 
filed, 
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BVA RUBY RAULSTOR, | ) 
Defendant in Error, i 
ZBROR TO MUNICIPAL, 
ve 


SOUET OF CHICAGG. 
PRABL Te 


BOTTLEY, 
Plaintiff in irrer. 
Bie JUSTICE JOMALTOM ULLIVERES THR OPINION OF THR COURT. 


Thies is an appesi by Pearl 7. Mottbiey, the defendant, 
from a judgment in favor of “va Fuby Rowletoms, the plaintiff, 
im an action on a promissory note. 

The @ase wae tried befere the eourt without a jury. . 

fhe pleaintif(’s statement of claim alleges ee fellows, 
"thet on to-wit the 14th day of December, 1923, ons Hilton ?. 
Oidham made hie prowissery nete and then and there promised te 
pay six monthe after date thereof to himself er hia order the 
eum of Your Hundred and Sdaty Dollars (9460) for value received 
with interest thereon at the rate of seven per cont per annum 
after maturity together vith costs of court and « réeseonsble cum 
ae attorneys’ fees fer collections anc thereupon om the day 
afereseid in conciderstion thet the plaintiff, ot the request 
of the defendants vould aceept and receive of the suid Bilton ?, 
Oldhem the waid nete and pay to him «so & lou upon gold note 
Your Hundred and Sixty Sellers the amount of said note the defenc- 
ante by theiy endereement thereon then and there qucremtecd the 
poyment of the said wum of money to the onid plaintiff herein and 
promised the plaintiff to pay her the sum according te the tener 
amd effect of the said note if the enid Milton ?. Oldham should 
not so pay the somes that she thereupon confiding in eaid under- 
taking of the defendants, then an¢ there aavepted ond reoeived 
from the said Wilton ?. Cladham the note sferesaids and that 
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eithough the date of payment im the eadG note hee elapsed the 
gaid Wiltem #, Oldham ¢i¢ not mor would not om thut day or at 
any other time pay to the plimimtiff the amount of the said note 
oF any part thereof but refused wo te do vhereef the defendents 
om the last day eferesnid had notice, yet the Gefendanta heave 
not paid to the plaintiff the amount of said mote or any part 
thereof? but refuse se to de te the demage of this plaintiff in 
the sum of (6557.00) Five Mundred ond Thirty-seven Pellara 
therefore she bringe this suit.” 

The defendant filed an offidevit of merits sdmitting 
that Oldham executed a promissory note fer $460 payeble to him- 
eelfy denying the other allegations in the statement of scloimy 
amd nlleging thet Oldham never endorsed the note. 

The note was introduced in evidence and shows that 
it was mever endorsed by Oldham. 

im the view that we take ef the ease the only queation 
to be determined in whether the note wns valid without Gldhem's 
endorsement. The Negotiable Instrumente sect (Article L,section 
163, chapter 9) provides thet "where a note is drawn te the 
maker’s own order, 1% is net complete until endersed by him.” 

im Enyeer wo Halli, 64 Ili» G11, it ene held that « note 
payeble te the maker hee no validity witil endorsed anc tranaferred 
by hime 

To the eome effect ore the foliewing cacea: Yourt v- 
Rgkert, £09 Ill. Appe 30, 343 dmeyer, 166 112. 


ADD 431, 434}; MUS Diy Whooh, LAG Il» Appe B80, S552. 
TT is Wadia edinen ih, iaithds Wak endorsed by 


GVlidhem it vas invalid. 
Yer the rensens stated the judgment of the trial court 
is reversed. 








REVERSED. 


MoGurely, ?. J., and Matehets, Jes CONGEY. 
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PROPLE OF TBE STATS OF TLLInois, 
Defendant in Mrrer, 


MMGR TO GAINISAL COURT 
v8, 

} 

} 


oF OOK COMET, a 
2431.4, 614 


WR, TUSTICR JONBSTON ORLIVERED THE OPINION OF THR COvAT. 


GILMER , . 
Plaintiff in @rrer. 


The defendant, Harry Gilder, wae indicted fer re- 
ceiving stelm preperty. the State waived the felony ond the 
ease Was trie’ before the court wliseut a jury. Tae court found 
the defendant guilty and sentenced sim te the House of Correction 
for six monthe, From the judgient en tae finding the defendant 
proeeouted this rit ef error. 

The indietment charged tast the property stolen was 
owned by the Harder Fireproof Storage and Warehouse Company, 4 
eorperation. 

Several grounds are urged by the defendant for the 
reversal of the Judgement. Im the view that we take of the eare, 
however, it will be necessary to consider only the assignment of 
errer that there is mo evidence to show that the Harder Fireproof 
Sterage and Yarehouse Company wae a corporation. 

The rule ie well settled that when the offense is 
charged te have been comelited against « corveration, the charge 
ie & material one and must be proved. The People v. Utruble, 

276 Thi. 162, 165. in thet cane the court sald that the rule 
"io mot a teehnical rule of iaw but a substantial one ond uni- 
versally se recognised,” 


In the ease at bar there is no evidence of any kind 
that the Harder Fireproof Storage and Warehouse Company wae a 
corporation, 
The Judguont is reversed and the cause remanded, 
ABVERBED AND RERARDED, 
MoGurely, 7. 7., and Batehett, J,., soneur. 
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PARK RIDGE STATE BANK, a a 
Gerporation, | he 

Appellant, 7 

APPEAL PROM CIRCUIT count 
Va. 
AVERILL TILDEN and JOHN FLETCHER oe eet 
romme, 
Appellees. 943 TUN. 615 


iH, JUSTICH JONNOTOR MELIVERED THE OPINIOR GF THR COURT. 


Thie ic an appeal by the Park Aidge State Bank, she 
plaintiff, from a judgment in faver of the defendants, Averill 
Tilden on? John Fletcher, im am action by the plaintiff for money 
had and received by the defendante, 

The ease was tried before the court without a jury. 
At the close ef the plisintiff's case, on motion mnde by the deo 
fentante, the court fewund the iseuee for the defendants. 

We ‘are of the opinion that the finding of the court 
wan correct for the reason that the plaintirr Talled to prove by 
& preponderance of the evidence that the defendanta received the 
money, in this view of the ease it will be necesrary to discuss 
only the question of the swf fied enay of the evidenes. 

it is the contenticn of the plaintiff that the de- 
Tendanta, as widiseloseéd principals, ebtuined the meney in question 
au & note whien they directad te be executed, and which was purchased 
by the plaintisr, 

fhe defeadante maintain thet the note purchased by the 
plaintiff wae not an original note, but 2 renewal note given fer an 
eriginal note of Jme 3, 19271, which Kad been purchased by a man 
named Marena Jncobowskg; that the renewal note was delivered to 
Merrill Com and Company by Florence Meutlelf, the seeretary of a 
syndicate known ae the Eankera' Gyndicate, oni that ene received ne 
money Ter the renewal nete. 
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The defendants were menbere of the Bankers' Syndicate, 
and were two 9) the trustees ef the Syndicate, the trustees being 
ealled in the syndicate agreement the “managing committee.” Fiernee 
Reutieff, the seeretary of the Syndicate, was also the secretary of 
the 4efentant Fleteher, who was the treasurer of the Syndicate, 

The Syndicate beught and sold atook of the Fort Dearborn Eational 
Bank and other tanks, Ali of the mexbers of the managing coumittee 
were officers of the Fert Dearborn Eational Bank. The Gemdicate 
berrewed money o6 a series ef 15 notes from Merrill Cox and Company, 
dealers in negetiable paper, Fourteen of these notes vere for 

$5000 and one for $2500, All of the netes were discounted by 
Merrill Gex and Gompany, The notes were signed by Flerence Bout- 
leff and were payakle teoher, When the Bankers’ Syndicate wae formed, 
in a convereation with the defendants flerence Koutieff was telé by 
the defendants that she was toe be secretary of the Syndicate; thet 
one of the defendantea would tell her when she was to borrow money, 
and hew she was to make out notes therefer. Ghe was also teld by 
the defendants that che should take the notes and the coliateral te 
Merrill Cox and Cowpany, get the preceeds and deposit the orceseds 
te the ere@it ef the Bankerea' Syndicate. The mensy which the pisin- 
tiff alleges was nat ond reesived by the defendants eee money eb- 
taiced by the 4efentante on a note fer $8006 which wae one of the 
serics of the 15 netes. The nete was signed by Florenee Houtlerf 

on Soevember 3, 1921, an4 wae payable te her order six sontha after 
date. The nete was signed by FPlerence Koutieff individually and 

net a seeretary of the Syndicate. the note was cecured by colisteral 
eonaisting of 36 shares of stock of the Fort Dearbern Zaticnal Bank, 
The stock wae ia the name ef Florence Boutleff individusliy. The 
mote was delivered to Merrill Cox and Company. ‘The vote, together 
With the collateral, was sold on Hovewber 3, 1991, te the plaintiff 
by Merrill Gox snd Company, and the note and collateral were delivered 
to the Standard Trust ond Savings Bank ae agent for the plaintifr. 
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The Standard Trust ad Savings Benk gave a cheek to Merrill Cex 
and Company for $9692.32, This amount eovere?d the purchase of the 
note in question for $4236.40 and also another note surdhased fer 
the plaintiff by the Standard Trust end Sevings Bank fer $4944.72. 
On dme 5, 1921, a note for $6000, signed by Plerence Routleff on 
that date and payable Eovexber %, 1921, being one of the series of 
the 1% notes, was delivered te Berriil Cex and Company, This note 
was secured by the same esllateral as the nete of Nevesber 3, 1991, 
which was purchased by the piaintiff, The note of June 3, 1971, 
Was uold by Kerrill Cox ant Company om Jume 43, 1921, to Eareus 
Jacobewsky. 

From the evidence that we have stated so far, it ap- 
pears thet Merrill Cox and Company reasived from the plaintisr, 
through the Standard Trust emd Savings Bank, $4936.66 for the note 
in sontroversy. 

The remaining question to be deterained and the cone 
trolling one, is shether there ie suffielent evidenve te shew that 
this momey actually was reeeived by the defendants, In the present 
state of the evidence, te sninblish the fact that the defenéante 
reecived the Boney, 1t weul4’ be neceseary for the plaintiff te 
prove thet Kerrill cox and Sempany sal4 the money to Flerence 
Routieff. The omly direet evidenceon this question fe the teati- 
mony of Flerense Reutleff; and ner testimony is indefinite and un- 
aetiefactery. Her recoliection ef the traneastion is act clear. 
She wtated that she had net “thought very much akhout these matters 
in the last few years, * 

Om direct examination she testified that she di4 net 
Enow whether the note was a renewal mete or not; that she signed 
the note and tock it to Merrill Cex and Company; that she did not 
renesber whether Marrill Cex and Company gave her so check for thia 
particuler note, She was aetked this question: “bid, or de you say 
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thet you did or you did mot receive a cheek for the preeweda of 
this note’* To this question she answered "Yes." She was then 
seked, “Theat 414 yeu do with it after you regeived it*? Ghe ree 
Pliied, "I denesited the cheek ts the erealt of the Kankerat 
Synfiente.” @he uleo tentified that the cheek wan payable te 
her erder, end thet she desceited it im the fort Dearborn Eational 
Bank; thet she 414 net resember the cirewestances surrounding the 
execution of this particular mete; that she 414 not remenber any 
conversation with thea defendants in connection with this particular 
mote; that she di4 not know whether she reeeived in return for the 
note a former note, wt whether phe recelved cash or a check, 

(® oFese-axacinatien she was examined as fellowes 


"3. oe yeu Pegall now, have you an independent reeeliec- 
tion now, aside from sesing your name on thie document, of the 
time you signed it, do you reesii mow ef wigiing taie dovument? 

& If I remember the document’ 
je Yes. Ae Be. 
qe ao analy say you signed 1¢ beoause it has got your 


Ge you co Banh recollection ef) ei ging 
paoinedirte 6 oanteit a? @ note in question. 


wir. 

@ Amd at this time you have ne distinet reselicetion 
thet at the time yeu signed it of having taken 14 to Berriil 
Cex and Company? &. Bo sir, 

G And you don't know ehether tiie nete was a aote that 
wae simed by you in the nature of @ ranewal to take up eune 
previous note or not) do you’ A. He oir, 

q. As @ matter of feet, an you cit there now, you have 
not ¥ ard On this partiqulear transaction, hove 
yeu? » Be eir, 

&- Amd when you sald thie merning that you tock thirty 
ehauree of eteck ef the Fort Deartern Bank eteak to Kerriil, 
Cex and are int ea ageumed that because it says on the 
note there? wae the usual course of procedure, 

_ and “tua te = you based your testimeny on this 

en @ 


@ And if that nete was given as « renewal of a note 
that Merrili, Com and Company bald, Se tetttteen exbibit 1, 
Tune nete in "question? them you did not take the shares of 
ateck over with this note, 41a you’ A. Se sir. 

&e MSerwlli, Gem and Company already bad the stock, 
didm't they? i. ely. 
Qe Ama neither did "serriii, Cox and Company give you 
a satay gay ag at if it was a Penewal ef a Feuer netey 

* 6 & 
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in our opinion the tautinony of Florence Yeutierr, 
fairly sud reasonably construed, doer not shew that Herrili 
Cex and Company paid te Flierenet Routleff the money which they ree 
eeived from tho plaintiff for the nets; furthercere, =e are of the 
epinion that the tezstineny of Floreanes Aqutleff, when considered 
im connection with all of the svidenes, dees net establish by « 
preponderance of the evidence that the deferidemtese received the 
money; and sinee there is ne evidenes to show that Nerrili Cex and 
Company, im seliing the note te the platatiff, wan seting ae the 
agent or tbreker of either Ticrenes Routleff or the Aefendants, it 
Tellews that the plaintiff has foiled to anke @ prima facie enze. 

Counsel for the plaintiff argue that the testimeny of 
Pleormee Routie!f, in effect, was that if the sete wae an eriginal 
mote she got a check for it; thet if it was a renewal note she 
#14 mot get « cieek for it; that if the nete had been a renewal of 
the note of June 3, 1091, waich was sold to Jasobevaky, the reoxewal 
uote would have bean given te Jasohewsky and not te the Standard 
Trust and Savings Dank, aii no soney wowl4 have paseed; that the 
wadleputed facts taken in connection with Ploranee Routleff's tes- 
timeny “wake the esnolusion irresistible that the mete in question 
Was aM origic’ note, and that Mies Routleff got a cheek fer it from 
Berriil Cex and Company, a8 ane 214 in every other sase where an 
erigiaal note was exesuted and dclivered.* There is seme foree 
im the eoutentiona of eeuisel fer the slaintiff, but we de net 
think that the evidence is eufficlently clear an¢ definite te 
Justify o positive conclusion, In other wards, we are of the 
opinion that the evidence lenver the transaction tn deubt. In 
gue a atate of the reeord it eancet be eofd that the plaintirr 
hae proved ite case by a preponderance ef the evi¢erce, There 
is evidence tending te shew that the vote was a renewel note of an 
original nets helg by Jacobowsky, uni that Jseebowsky was the 
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holder of the originel note and the collateral securing the uote. 
Whether Berrill Cox and Company sald the money whieh they received 
from the plaintiff’ te Flierence Reutierf or te Jasebewsky, is net 
whown by the evidence, Gm the evidence the questien ie one only 
of conjecture, 

It is the rule that « reviewing court sheuld not set 
aside the werther of @ jury serely because there way be a Gowbt 
of the correctness ef the verdict. Jiiineis Contras Le Oo 
Sowhes, 32 411. 116, 121; DeVorrent v. Oder, 49 111. B06, BOR. 

The finding ef a courts is antitied to the same weight and considera. 
tien as the verdict ef a jury. Fisk +. Hgpoing, 160 I2i. 108, 106. 

For the reasons stated the Judgment of the trial court 

is affiraed. 





AP¥LRSED. 


MeSurely, 7. J., sd Katehett, J., caneer, 
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HELZE DUGDALE, 
APPSAL FROM MUWICIPAL cCoURT 
Ve. 
Pi OF CHICAS, 

VOLYE, STRYVELIE & COs, i ech rom 
a Corporation pA & F f | <> 

Appellee. P43T.A. O19 


BR. FUGTICR JCMNGTOR DELIVERED THE GPIRION OF THE COURT, 


Thie ie an action brenght by Nelen Dugdale, the 
Plaintiff, againet Yelfe, Steffelin A Ce., @ corporation, the 
aefendast, te reecver dacages Trem the defendant as an ineuranee 
broker in the owe of $4800, for an nlleged breseh of contract by 
the defendant in *earelessiy and fraudulently” causing to be issued 
te the plaintiff on the plaintiff's property in the state of Plerida 
sertain fire insurance policies written by insurance companies that 
were not licensed to 4c business in the state of Fierida or the 
state of Tliineis, and whieh refused to pay the plaintiff's claim 
of loss, 

The cane was tried before the eourt without a jury. 
the court found the issues against the plaintiff and entered judg 
ment on the finding. From the judqient the plaintiff has prosecuted 
thie appeal, a 

The material evidence on behnif ef the plaintiff con- 
siste of the tentineny of the plaintiff alene, She testified that 
she had hed business dealings with the defendant for seven years; 
that employees of the defendant came te her house and wrete ine 
surance for ner; that they eold her some stock im sertain fire in- 
surance companies; that the property insured by her wae a public 
garage lecated at Valparaiso, Florida, snd that the business ras 
conducted by her two sens; that im the fall of the year 1922, 
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Robert Hall, an employee ef the defendant cane to see hor at her 
heme im the olty of Chicago, te s¢1] her seme more stock; that she 
teld him that she did not want any more stock; that aleo she teld 
him that she was going te Miorid4a te get her garage ineured; that 
the agent of an insurance sompany in Florida had asked her several 
times te have the garage inaured by bic company; that Hell asked 
her why ahe did net have it insured in hia coupany; that he would 
Let her know “if we can write 1t;" that some time later in the fall 
*soneone”* called her up from the defendant's offiee an4¢ sald that 
"they hed written some ef the insurance;* that she reesived nine 
or ten policies frou different companies covering the buliding and 
gontents or the garage; thet on February 10, 1923, she paid the 
premiwvas on the policies to the defendant, ond thet on Pebruary 
21, 1993, the garage building and ite contents were destroyed by 

a fire which originated in a buliding next door: that eeme of the 
insurance companies paid their insurance but others did net; that 
prior to receiving any of the policies of ineuranee she 414 net 
know in what companies the insurunce wan written ond that ne ene 
advieed her in what sespenies the insurance was written; thet prior 
te the time the ineurance wan written she had net talked te snyecrve - 
eommected with the defendant except 4akl; that 7, J, Colline, an 
employee of the defendant told ker after the insurance was written 
that he hed had a hard time to get ingsursnee; that one reaeen that 
it was difficult te get ineurance was the laek of fire protection 
in Valperaise; that she never had any conversation vith Hall in 
Pegard te the question of fire protection; that she asked for 
ineuranee only in reliable companies; that she 444 net knew anye 
thing about policies and trusted her agents; that the tetal aneunt 
of the ineurance was $12,000 oy $1°,806; that she had reeeived a1} 
the money on the policies exgept about $6000; that when the poli- 
eles of insurance were delivered to her nothing was said about the 
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companies being qualified te de business in the state of Tiineis, 
Rebert Hall, om behalf of the defendant, teetified 
that he wae employed by the defendant; that he hed known the 
Plaintiff since the year 1927; that he “took care of her inewrance 
matters, including automobile, secident and fire insurance; that 
the matter of the garage at Valparsiao, Florida, same up in October, 
A982; that the plaintiff seked nim if he thought 14 peesible to gat 
inewrance en a carage che Kad acquired at Yalparaiea; that he teid 
her thet he 414 net know whether it was possible; thatihe would 
coneult J, ¢. Coliine, the manager, and Let her know; thet several 
days later he told the plaintiff that they could poesibly get sone 
ineuranee to cover the garage, that they were negotiating with 
several companies, but that Be 414 not have anything definite te 
tell ber; that several weeks later he enlied at her heme and telé 
her that most every Auerican coxpany, er every company that they 
eeted as agent for, had rejeeted the risk, and that they would ex- 
perience a lot of diffieulty im placing the ineursnee; that he told 
her that coving tw the faet tuat Valperaine wae not enuioped with 
fire fighting avparatus, the companies 414 not wont to ageume Lia- 
bility on any property im the town, but thet he had aot given up 
hepe of placing the ineurance; that he newer dieeussed with the 
Plaintiff what sert of companies the imaurance would be written in; 
that he told her they could probably get the uncovered portion in 
foreign companios; that she wag satisfied with the policies; thet 
he delivered some of the policies arownd January 1, 10973, ond thet 
he told her at that time about the 41ffieulty that they bad ex- 
porienced in getting the policies; he told her that they would be 
Lucky if they succeeded in getting any further “coverage,” and that- 
he hed given wp hope of fully “cempleting the line;" that he did 
not know anything about the garage in Valmamaise wntil he ealled 
the plaintiff up im the fall of 1929; that he 414 not know in whet 
companies the insurance was written ond ¢id4 net inform himself 
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whether the companies were licenses to d¢ wusiness in the state ef 
Tliinois; thet Collins told him they were unable to secure any 
Policies from companion which were licensed te de business in 
Illinois or Florida. | 

3. 9, Gollina, the manager of the defendant, testified 
that the order for the plaintiff's insurance wae given te hia by 
Hall; that he submitted the order te various general sgente in 
Chicage [maxing the agente]; thet he was unatie to eseure the 
insurance frem any ¢f the agente; that he finally secured some 
policies from ¢. , Bogart in Vestweod, Hew Jersey, with «hom he 
hed done tusiness before, and whem he had found to be eatisfactory; 
that it tock three monthea to secure ali of the insurenee; that alter 
he had been trying to get the insurance for at isawt a couphe of 
monthe he saw ilall pousibly every second or third day; that the 
firet poliey was inaued on Cotober ©, 1922; that prior te the date 
on which the plaintiff paid the premiume on the policies, the 
Plaintiff signed in his offlee the following paper whieh he had 
d4ietate’ to a stenographer, [ithe paper ia referred to oe Defend 
ant's Exhibit I, and de a» fellews]: 


“folfe, Steffelin Company 
296 Yest Adame Street, : 


moe Thi. 
an th amen 1% io my desire that you use your best efforts 
to secure for me ineurance uyon wy proverty as you may be or 
have been from time to time requested in such companies as may 
have been or be found available, It being understesd that said 
Wolfe, Steffelin Company ore not, have been or shall be in any 
tanner held liable in any aeount for the reavoneibility of such 
ineursnee so seeured. 

Truly youre 

Helen Dugdaie.* 


Collins testified that the Defendant's Kehibit I wae 
signed by the plaintiff at hiv request after the policies of ineur- 
enee had been delivered to the piaintiff; that he did net request 
the plaintiff te sign the Defendant's Bxhibit I before he sequred 
the inevrence because be made every honest effort te get the — 

Wmenrance in big American companies, and that chen he sncoumtered 
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the difficulties of securing the ineuremce im these companies he 
took that precaution; that when the slaintiff sigmed the Defende 
ont's Bxnibit I, the plaintiff 4id met give him anything ef value 
amd he 4i4 met give the plaintiff onytsing of value; that we con~ 
sideration passed between them, 

The testiwony of the plaintiff in regurt to elgniag 
the Defendent's Wxhibit I ie as follows? 

"2, I will shew you, . Dugtele, o document whieh is aarked 
Sar laentifiention aafentant’s aunibit 1, a4 ask you if that 
ie your pe aig en it? 

As By wi « but I 4em'’t mow whether that wae on there, 
Q, That * ert * signature? 

Ay Yeo. But I 4en't knew that that was on there. It wight 
have been written afterwards. 

& You tauink that might have been written afterwards? A. Yeo, 
@. And do you knew where it wan written? A, I don't knew. 

i. Bon't you kaew anything abowt 147 a. Wo.” 

it wae etipuiated by the parties that mone ef the 
ineuranee companies in question was autseriszed te de business in 
the state of tli ineis, 

it is contended by the plaintiff tiat the Sefendont's 
Bxhibit 1 cannot be considered an « watver by the plaintiff waich 
prealudes her right of reoovery from tae defendant, slace there wae 
mo consideration fer the signing of the exhibit; that the plein- 
tiff's right of setion arises by reason of the fact thet the peli~ 
eles of insurance in question were wold under the etatutea of 
Tliineie, beennse the nolioies were teeuel by imenrence cempanioe 
that failed te cerply with the lows ef Tihineie;: thet the 4efendAant 
was the arent ef thease counanies and heving wnlewfully acted ag 
agent Ter legsliy incompetent and irreapenrible principals, the ¢a= 
fondant “rendered iteelf personally liable te the pleintirr,* 

The @efendeant meimtaina thet the plaintiff's setion 
ie barred by the Defendant's Gwhitit 7; that furthersere, although 
the plaintiff's statement of claim alleges thut the plaintiff re« 
quested the 4efendent to plsee the imeuranee with reliable insurance 


companies, “licensed to do tbucinens in the State af Tlilneis,* yat 
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the gliaintiff haa failed to prove that there vas such agreement; thet 
the testimeny of the plaintiff in that reepect was that "there vas 
nothing taid abeut the enspenier beine enalifie4 te 4e tueiress in 
the State ef Tilineie;* that clee the plaintiff hae not oreved that 
the lneurance eexprmies in question were liewinet te de wusinere in 
Florida; that moreover the plaintiff's etatement of claim alleges 

@ bresch of contragt, aud does not aver thet the insurames selicies 
were vold by reeaen of the failure of the ineuranes eompanies te 
couply with the Laws of illineis. 

We are of the opinion that the plaintiff is barred from 
a@ recovery frem the defendant by reasen of having signe the Do- 
fendant's Bxhibit 1, In this view it will not bo necessary te 
eoneider any ef the other questions imothe ease. Ye are satisfied 
froe the evidenees that when the plaintiff signed the Gefendant's 
Sunibit £ it was in the fore in which it aposeara in the rederd. 
There is no evidence whatever te suggort the plaintiff's etatement 
thet "1¢ might heave heen written af¢ervarda, * 

Ye think that the Defendent’s Sahibit I, shether eon- 
strued ae a waiver or as an esteopsel, constitutes an agreanent by 
the plaintiff met te held the defendant persenaliy idebdle; and 
further, 7¢ are of the opinian that there was « legal soneideration 
fer the agressent. As we interpret the evidence, the praganderance 
of the evidecce clearly shevs that when the plaintiff sicned tae 
agreement she bad not} paid tae presiuee fer tae ineerense, and Bad 
Tuli knowledge of tne facts that the defendant was heving & great 
éeal of difficulty in obtaining the insuracce, that the 4afendant 
hed been wuatle to secure the insurasee frem the large American 
imeurance companies, and that a pert ef the insurance would have to 
be pliseeed in foreign companies, With trie kmewledge the plaintiff 
signed the agreement, paid the presiune for tbe insurance, end re- 
tained Shi of the policies ef insurance, Assuming for the sake ef 


argueent that br the teres ef the original contract: the defendant 
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7 
was bound te preoure the lacurence frum reliable compontes Licensed 
to do businces tm Lliineies and Plerida, the pisintiff, by signing the 


agrewment, walved that part of the original sontract and eotered inte 
® BOW sgreenent, the consideration for waiech wae the iseuranee that 
whe acoepted, part of whieh actually hae been paid te her, 


Yor the reaeuns stated the Sudgwent of the trial seurt 
is affirmed, 


APPTRMED, 


BeGurely, P. 7., ond Katchett, J., sonour, 
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WA, JUSTICR JOUNSTON THLIVERED THS OPINION oF THE cour?, 


Thies in on sppeel by H, C, Williamsen, the defendant, 
fres a judgment in favor of 3, 4%, Irwin, the plaintiff, in an 
action on a contract for the purchase of « Boring Hill by the dee 
fondant, 

The contract ~as made between Bary HX, Irwin, as exe- 
tutriz of the will of 6. C, Irwin, deeensed, and the defendent. 
bary HR. Irwin, as executriz, assigned her interest in the contrast 
tn herself individueliy; and later in her individusl capaci ty an~ 
signed her interest in the contract to the plaintiff, 

fae questions in controversy arise on the amended 
leeleration of the plaintiff an4 the second mended afYidevit of 
terite of the defendant, 

The second smended affidavit of merite was stricken 
‘rom the files by the oeurt on motion of the plaintiff, on the 
round that if 4i4 net state a legal defense; and Judgment was 
mtered by the court on the court's finding from the plaintiff's 
fidavit of claim that there wae due an4 owing te the plaintirr 
he sum of $3900, 

Tae pertinent parts of the amended declaration are as 
follews: 

"That on the 6th day of October, 10°0, Mary K, Irwin as exeou- 
trix of the will ef ©. ©. Irwin, deceased, made and entered inte 
& written contract with the defendant H, G, Williamson, which 
said contract is in werds ond figures fellewiny, to-wit: 


y ‘Beriin, Yisecnsin, Septecber 22,1920 
‘Mery 3, Irwin, Bxecutrix of the wili of ©. G, Irwin, deceased, 
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Berlin, Viscensin. 
Dear Bre. Irwin: 


i hereby offer to purchase of you for the eum 
of $3500.60 the Boring mana lately owned by 0. ¢. Irwin, 

decensed, and now situated on the premises occupied by 
him in the City ef Berlin, ‘iecensin, st any time on or 

before Getober 6, 1920. if this offer is accepted within 
said tine by you I agree te pay anid cum of $3900.00 as 
ollows: 


$506.00 on being motified by you ef the acceptance 
of this offer, and the balanes thereef, $3000.06 within 
eixty days after being notified of such ecceptance, provided 
that if I shall receive the delivery of seid Sering Mill from 
you before the expiration of said peried of sixty days, said 
eum shall bs peysble at the time of delivery. 


Time iv of the exaenee of this offer. Title te said 
Bering Hill shell remcin in the estate of . Gs Irwin, de- 
@eaeed, wntil pale fer by me, Delivery ef the Bering Hili 
to be mace where it new is situated end be paid for by you 


before moved. 
He Ge Williameon.' 


"Berlin, Yisconsin 10/6/20. 


Bre Hs Gs ilidamson, 
$21 N. CGraeferd Aves, 
Chieage, Tllinsis. 
Dear Gir: 

Tour offer dated September 22, 1920, to purchase 
the Bering Hill, letely owned Se Ce Irwin, decensed, 
fer the owa of $3500.00 is hereby acoepted, pursuant te 
ené ae provided in your vritten offer, dated September 22, 


é 


Rimdly send along your check fer $560.00 aecerding 


to your offer. I am now trying to reuch yeu by telephone, 
ae you Sg be imaediately advised of wy scceptance of your 
prepes 


Yours respectfully, 


Mary is Iywin, 
Exeoutrix ef the will of 
Ge Oe Iewin, decensed.* 


* * * #® amé the pleimtiff further avers that the said 
Ze Irwim, indivicusliy, and «5 Sxeoutrix ef the Estate 
QO. Gs Irwin, decensed, and the plaintiff herein in pur- 
suanee of ond in eeccordanmee with the terme of acid eontract, 
and at the place sforesaid heave been ready, sble and willing 
at all times simee the date of the execution ef said contract, 
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to deliver tae gadi perene wee). to the defemiant, He %. 
Wilidameon, nevertheless éefoniant contrary to his 
contract, has refused and coeelined te receive and 
aceept the said bering mill, and hee refumed amé declined 
to pay therefor se in esid contract montioned, or any part 
theresf?, either te said Moxy «. Irwin, ac Sxeeutrix of the 
Betate of 6. ©. Irwin, deceeped, Kory + Irwin individual 
er the pleintif? herein, sithough often requested, ome still 
refuses so to do to the damege of the plaintiff in the cum 
of Five Thousand ($6,060.00) Deliers.” 


The second smenced «ffidavit of merits ef the éef endant 
ae foliovs: 


“fhe supposed contract unc agreement between defendant 
amé Mnry Xs Irwin, ¢xecutrixn, was proeured vy the freud of 
—— im representing to dufendemt tani 1+ would Be poasibdle 
te secure permission from the city suthorities ef the City of 
Berlin, “isconsim, té lay « certain side track ever and “pen 4 
certain public street im the said City of Berlin, “iecousin, 
whereby to lead the bering mill sferewaid on cars for the 
tranepertution thereof, which statement and repressatation «as 
utterly fslee ond untrue, the fact beim« that it was mot pousible 
t® eeeure such permission and plainsify when he made eaid 
representation well knew thet the same was faleo and made At te 
Gefendant intending defendant te believe in amé rely thereon 
and defeniont did believe im ami rely thereupon to his damage 
for thet without such said permission amc the construction ef 
#aid track it woo impresticable te leat the seid bering mill fer 
en ts Chieage te whieh peimt deffencant intended te trans~ 
pert the same oc pleintify then oné there well knew. 


"2, Plaimtiff, in order to indwee defendant te egree 
with sadd Mary ©. Irwin, to purchase the ssid boring mill, 
promiecd, ed anti uncertesk in censi¢eration that dofendant 
should the exume from the endéd Kary | + Irwin, executrix, 
that he, the seid pleimtiff, would precure permission frem the 
authorities of the City of Berlin, “iscemsin, te lay « cortain 
sice track over and upon ome ef the atrests of the sald eity so 
that defendant might o the enid bering mill fer traneporteticn 
by rail but the plsintir’ notwithetamiing hie promise failed, 
neglected end refumed so to secure permiccion fer defendant and 
to lay down the said side treck x6 that the defeniant wac usable 
te lond end could mot use the suid boring mill, because ¢ofendant 
hed at eafd City of Berlin, no use fer same, end was buyine it 
for shipment to the City ef Chiezge, Illimeis, for resele, all 

there weil knew. 


"Se That the boring mill referred te in the amended 
re ma . ww A oe hieaned titty. naponel poumee eet 38 
ely one huncr theus Be ras 

impreetientle te move said s.chime frem ite thon lecaticon, 
até that delivery theresf sould not be made umlese amé until a 

* track wae rum from the maim line of the feilread adjacent 

to up te the mchime in .uestion, omd that it wes mecessary 

that the right ef for the said ayy track ahould be eesured 
Over amd cross a lide highvey rummiug between the coid mochine 
amé the exid maim line of the railroads that it was orally 
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understood am egreed between the pleimtiff and the éefend- 
ant thet the term of delivery as used in the offer to pure 
chase set forth in the amended deelerction meant ond ehnoula 
consist in the pluintifr's wuilding et hie expense er cousing 
to be built the aeid spur, and tht the pleiniirt should 
secure the right ef way for eaid spar seress the eoid highway» 
anc thet the said plaimtifr never built or cotised te be built’ 
the sealc oper omd never eocured the vodd right ef wey, amd 
never offered delivery of the ani¢ mechine at omy time ante 
thie defendant as 1% wan agreed anid delivery shoulé be made. 


"4s That the eferesaid machine was at the time of the 
weking of seid cupposed contract ef sale thercef, a used 
seconc hand mchine, not asvembled, but thet the Lighter parts 
ef seid machine were detached from the sain machine omc located 
in different places, and thet the various parte of the enid 
mechime were unkuomt te the defendont, and that ot the time ef 
the omking of sxi4 alleged contract of sale, ond 2a an incuce- 
ment te the making of the same, the plaintiff agreed that he 
would furnieh defendamt with the list of the parte of gadd 
machine a¢ that the cefeniant might new that the machine vas 
complete when assembled, and that the ¢efendant micht heave 
imspevtion of the anid various parte, but that the plaintiff 
never proéucet or offered the said lict ef ports to the 
defendunt and never permitted him em imepeotion of various 
parts of sxid michine, although production ef «<id list ef 
wl weet dmspeetion ef the said parte were demanded by the 

an 


"6. That, on or about, to-wit: Oeteber li, 1920, 
the defendant «ent from Chicago, Illimeiz, te Berlin, 
Vigsonsin, reedy, able and willing to pay, mot only the sum 
of Five Hundred (5506.00) bellare, which was to have been 
peid upon the alleged acceptance of the offer est forth in 
tiff's declarstion, but alee the further sum ef Three 

wamd (635009490) Dellare, or the entire purchace orice 
of the machine referred to in anid deelaretion, if the anie 
fight of way ever seit highway hod been secured, amt if asdd 
epur from esid radiresd track het been run wo te tse sada 
machine so thet it could be leaded upon ears, that is to says 
if eeaid methine was reecy fer delivery to defendent an afere- 
said, That the defendant on or about esid Least nemed deta caw 
the pleiatiff in Berlim, “iscomzin, found thot the sate = 
heG mot Boch SO TUR as agree, and comeanmied of the plaintirs 
that the sad¢é ant right ef way should be obteined as 
agreed, and taet the pleintifif then denied thet he had ae 
aereec te geeure enic right of way and rum eaid epur and re- 
fused to deliver «s agreed, but said thet eadd machine could 
mot be deliversé in any other way and that he would see whe 
could be done about it, and that pleimtiff dic mot then demand 
the of said eum of Five Mancrad (9505.00) Deliars er 
any ¥ sum. Chereupon, the defendant returned to Chicrgo, 
ikidnmeis. That theresfter, wid pleintif® never ¢i¢ secure 
#aiG right ef way or so rum seid spur and newer 4i¢ effer te 
4eliver said machine te defendant in wamner anc form ee sgreed 
or at ali, and thet the iff did em or about asi¢ Kevember 
Alsth, 1926, wresk his s sentract and agreement to sccure 
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eaid right of way ond rum eaid spur and to éeliver aside 
maGhine ag agree, and that plaintiff never bus t 
seid ugrecment and never hae offers te do se. oe 


“That thereafter, om or shout Movember 17, 1920, 
plaintiff end the eatate of G. c. Irvin, refexyred te in the 
GeGlasction hereim, cauaec their attorney te write « letter 
Go the Cefendant, encer dato of Nevesberlt, 1920, in which 
gg ge gh My behalf ef pleintirr — ~ eale Sager of 

« Os Irwin, among other things, refer te alleged 
econtrect cot ferth im the deelarstion: ‘would” it be con- 
venient fer you at this time to muke payment of Five Hundred 
($600.00) Dellers, provided in the agrecment relating to the 
eele of the borimg mili. ‘uch action ex your part weuld be 
wery suck appreciated.’ 


"That ngein, om lecember 2, 1820, referring te the ant4 
allegeé contract, the Giff himself wrete the defendent a 
letter im whisk the following lamgusge secures: ‘1 shall be 
@leé to learn {rem you when you expect te complete this deal.’ 


"Theat egeivs on Januesy 3, 1921, the eede pleintiff and 
the seid ectabe of Ge Co Irwia, councd their ctterney te orite 
the ccfendant m letter, referring te nid alicgsd contract in 
whieh the fellowine language securs: 


| *'l som writing te pou eexattormey of the o. ¢. Irvin 
eetate to leorm if you expect io co throuch withyeur contract 
for the purchase of the tering mil1, amc if se, ehen I ann 
leek fer & remittamée, necserding te your agreement under this 


* 


"That, by exdd letters, anc Bests a aeticn of 
the intiff, om or zbvout the said iith dey of Seteber, 1920, 
and the plaintiffs cenéuet im reletion theretc, the plain 
Riff 446 «nive end excuse the Cufenéent from the payment ef 
the sum of Vive Zuntred (9809.90) Seliers, upon gefendamt being 
mecsifiee of the aeceptames of the elleged offer te purchase set 
forth im the plaintiff's daolacation. 


- SG. That the plaintiff wae im al) mettere, things ma 
representations hereimabeve and hercteafers sentiened, setl 
ae the agent of Kury ©. Irwim, Excomtrix ef the vill of Gs €. 
inwim, deceased. ; 


"7. Shere is we momerendes in writing ae required by 
the Statute of Framde of the ‘tate of “Lecensin,y covering the 
wupposed wale by Bary ) + irein, xecutrixn. 


"8. That the plaintiff? never for Simeslf ner for 
Hery ©» Irwin imd@dvicwsliy, or au exeoutrix of G. %. Irvin, 
é¢eeausd, complied with the terme audi the lawe af the State 
ef “Lesomein, relating to contracts ef sale, aid thot the 
Contract alleged ia the amended declaration ef the plainti?r, 
wag, if 1¢ ig « semtract «t 431, a “ineonsim contract, snd 
subject im ite comstruction te the laws af that State.” 
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The defendant contends thet the written agreement 

that is elleged in the declar-tion is incomplete in that the 
agreement Goce not previde where the delivery ef the Boring #441 
wan to be modes oni that therefore the csopsarate oral agreement 
that is alleged in the defendant's affidavit of merits im regard 
to the delivery of the Boring Mili, dees not contradict or vary 
the written agreement, but is “purely explanatery” ef the written 
ogreement. The defendant mainteine that the provisions in the 
letter of September 22, 1020, in reference te the delivery of the 
Boring Billi, relate “to a separate understanding ae to delivery", 
amd that “etanding by themeelyes are unintelligible;" that the 
peregraph in that letter stating: “Yelivery of the Boring ili te 
be made where it now ie situated and te be paid for by you (Hig) 
before moved,” refers to “a gollateral understoméing such on eet 
forth,” in the defendont's affidavit of werdte. It is evident 
that the werd “you” in the parsgroph quoted is used inadvertently 
for “me". It is further contenied by the defendant, that the 
provieion of the letter relative to the poyment of the balance of 
$3000 within 60 deys after scesptance ia qualified by the foliewing 
provision: “Provided that if 1 shall receive the delivery of waid 
Boring Will from you before the expiretion of said periods of sixty 
daya, sadd cum chall be payable at the time of delivery)" that there 
would have been ao “reason for the inclusion of the” uslifying 
| provision “if the cireumetances were not as relatec® in the cefend- 
| ant'e effidevit of merits, “te~wit, that the mechine was n@t 
| ageembleds that email parts thereof were scattered; that piaintiffr 
would notify defendant whem to come and inepect the machine on 

ite finel aesembly fer delivery.” 
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In our opinion the conetructiona which the defendant 
placcse on the proviaions of the ietior of Geptember 22, 1920, 

im relation te the delivery of the Borimg Kill, are not fair and 
reacousble cometructions. 4s we vlew the letéer it does not refer 
te & "collateral sgreement” in regard te the dclivery of the fering 
Mill. “e think that the parngrapht “Delivery of the Boring Kili 
to be mace where it now is situated and be padd for by you (Rig) 
before moved” is clear and unambiguous, and doen not require amy 
*“gollaterai agreenent* to explain ite meaning. 

Sinee in our view the contract ia complete on ite fave, 
under the general rule thet im such case parol evridenee is in- 
atmissivble to vary or contradict the terms of a contract, proof 
of the oral agreement elieged in the ¢ofendeant's «affidavit of 
merite in regard te the dulivery of the Bering Mill «ould be in- 
admi sed ble. 

it is further contended wy the defendant thet the amended 
de@laration is defeotive in that it does net eliege that the plain- 
tiff mde a delivery or e tender of delivery of the Sorimg Hill, 

Ye do not think thet the declaration ie defective in the 
reepect complained of. Sy the terme ef the contract the d«fendant 
agreed te pay $500 on being notified thet hie offer was sccepted. 
the offer was accepted on Oeteber G, 1026. The declaration alleges 
that the defenmcent hae refused and declined te receive ond aceeyt 
the Boring i115 and han refused and “declined to pay therefor as 
in gndd contract mentioned ox omy part thereof." the declaration 
further alleges that the plaintiff has been "ready, sble end willing 
mt oll times since the date of the execution ef said contract to 
ver the sald bering mil1L" to the defendant. 

In the cane Of Seott v+ Benghe 172 Tlie 275, quoting with 
ppreval from “omeroy on ‘ontracts, the court euid, (p. 278): "An 
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actual tender by the plaintiff’ before suit brought is unnecessary, 
when, from the acts of the defendant or from the situation of the 
property, it would be wholly mugetory - a mere useless form. If, 
before or at the time of completion, the defendant has openly and 
avowedly refused to porferm his pert, or dcclered his intention 
aot to perform at all events, thom the plaintiff need not make « 
tender or demand ite perfermenee before bringing suit. It is 
mough thet he is ready and wiliing and effera to perform im his 
pleading.* to the some effect is the case of Sagoed v. “kinner, 
@1L ldle 229, 234, 

Yor the receons stated the judgment is affirmed. 

APPIRREL. 


focarely, P. Je, and Matehatt,. J+, conmir. 
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Mis JUSTICE JOMUSTOR LALIVeRas he 





OPIRLON GF THR COURT. 


This is an appeal by Ke G. Frankel, the defendent, from 
» judgment in favor of the slaintiff in on action brought by the 
‘jimintiff te resever a balance alleged to be due on an secount 
‘or coml, which the plaintiff sold and delivered to the defendant 
uring = peried, beginning Nevember 2, 1020, ani ending January 
8, LOZ1L. 

The ease wac tried before the ceurt and a jury. At the 
lose of the plaintiff's ease, the defendent made a motion that 
he jury be instructed to find im fever of the defendant. The 
wart overruled the motion, and the defencant ateed by the motion 
und imtredueed ne evidence. The jury returned « verdiet in favor 
ff the plaintiff for (920.11. | 

The principal question te be determined is whether the 
ourt committed revereible errer in denying the motion of the 
lefendemt to instruct the jury peremptorily to return « verdict 
for the defendant. 

Agcording to the well eutablished rule, such an ine 
struction shewld be given only when there is mo evidence which 
aw tenda to preve the materéeal alisgstions in the declaration. 
Meili & Lip « Gook, 282 Illes 206, 215. 

it ie alee the rule that "the party agsinet whom the 

tion de directed is entitled te the benefit ef ali the evidence 
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in hie faver in ite most favorable eapects te Him, and of ali 
proeumptions thet may be reasonably drawn fram saeh evidence.” 
Keoe v- Yeo, 255 Ilis 414, 418, 

A motion to direct a verdiet is im the nature of a 
demurrer to the evicunes. bide, LBG Tile 108, 
L9G. 





Applying the above rules te the evidunes in the cane at 
bar, we are of the opinion thet the trial eourt correctly demied 
tue motion ef the defendant. 

The evidence for the plainiiff shewe in substance thet 
the defendant had en acwount with the plaintiff fer the purchase 
of coals that at various times the defendant ordered coal and 
jirected the dufendant to deliver 4t te addregsee Ceriguate¢ hy 
the defendant; that the solea of the coal vere charged to the 
secount of the defendants that the cofemiant gar? the oredit 
lepartuent of the plnimtify referevees as to hie finamcial re- 
spousibilitys thet one bank to which the defendant referred ecid 
that the d¢fendent wae "ell right up te* abeut G20CG, or $4000; 
that after cartaim sales of coul, the defemcent wae asked by a 
saleeman of the plaintiff whether the coal wee aatisfeetory, and 
thant the defendant said that it waeag thet during the time the 
imles were beimg aede salesmen of the plaintiff ealled im person 
ba the defendant mamy times, ond requested peyment of the amounts 
then due te the plaintiff; thet the defendant would promiay to 
pay unying thet he would pay “next week“ or “the first of the 
vonths" that on ome eecngion the defendant paid « aaleaman 8200 
bh account; that at ane time the defendant called at the effice of 
the plaintiff’ to ask for an extension of time for payment; that 
a¢ waid he was "going away on a vacation” and that when he came 
back he would “pay some momay;" that at another time « salesman 
galled om the defendant, presented « statement of secount te the 
| 
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defendont, and requested payment; that the dcfendent sant a cheek 
by mali te the pleintiff for 2200; that wtatemente of the dof end- 
amt'e ecegumt were sent te him twies a menthy; thet he made four 
payments altegether on his sevoumty that the tetal amount of sales 
for ool eaclusive of coal delivered at Bo. L208 Worth La Salle 
etreet, ic ©1,704.953 that the total eredite exclusive of Be. 
1208 Forth lw Salle street, are $4464.64, aud that there is a 
balances due of D08G0hi» Ye préwa the accowwt the glaimtisr intre- 
fuead Leona Loaf iedger sheets conteiming entries mie from 
delivery books. Thre ontries were mede in the usurd course of 
musiness wader the supsrvisien of the beekkeeper by uo clerk no 
homger in the euploy ef the pleinmiiff. The bookkesper testified 
teat he had charge of pelewecing the account when the cntviee were 
mace oad that be wenld gee that they were correct; thot “see” draw 
off mouthiy balanees and thot if there wae anything wrong he would 
foueult with the clerk abeut 4t4 that he, the bookkeeper, checked 
over oll the enmtrien on the ledger sheeta and “Craen of f ote te~ 
aomtet ami to the best of his knowledge they are true amd corrects 
“as le Cid mot know wheww the clwxk ia st present. The trial 
nttezuey for the plaintiff atatad to the court thet every offert 
med been wale te Find the elerke 

Commed. For the defemient contemése that the court erred 
in admitting in evidenee the loose lesf ledger sheets without 
preper preliminary preof, and im allowing the bookkeeper to reed 
from a sfeotement ef the account prepares by him, amd referred te 
se “Naxktbit 6; further that the loowe-leef ictiger sheets co net 
ghey the qusmtities and prices of the eoul, and thet certain 
totetions om the lowse-laaf ledger sheets were not explained. 
The sbetyeot shows thet the court sustained the objsctien te the 
wimission in avidemee of Exhibit 6. 
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it will not be mecesenry for us, however, te decide 
whether the court erred in the respects comploined of, os we are 
of the opinion that the plaintiff hes wade 4 prime facie ense of 
an account atated. 

Ve think thet it may be presumed reugonably from the 
evidence thet the defendant acknowledged the indebtedness. 

in Corpus Juris (Vols 1, section 276, pe 691) it is 
enid: “Where an account ie rendered by one person to another, 
the retention of the seme by the latter beyomd « reasonable time 
without objection ie evidence of his assent te the correctness of 
the account, and, secordingly, is evidence ef an account etated. 
A wnjority ef the eases hold that where the person receiving 
the account thus retains it beyend « revsonable time without 
objection, this fact, if unexplained, establishes an aesent to 
the correctness of the account, and a promise to psy the same, 
amd a6 @gtablishes an secount stated.* 

in the cave at bay the defendant did mot object to the 
etatemente and not only promised to pay the account but sctusily 
made payments on the account. 

Counsel for the defendant maintains that there is no 
evidence as to what was shown by the statements thet were rendered 
to the defendant. ‘hen we indulge 211 reseonable presumptions, 
ae we must de om a motion to direct a verdict, we think that it 
may be presumed reasonably that the statements rendered te the 
defendent conteined items frem the entries in the sccoumt books 
of the plaintiff) end that the etatements showed that the coal 
wae the game an 4eeordbed in the plaintiff's statement of claim. 

Counsel fer the defendant further contends that the 

taff's evidence shows that “the defendent wae merely an 
for the owners of the buildings to which the alleged 
rehendise was delivered.” 
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We think that the plaintiff's evidcenee shows thet the 
jean was purchased by the defendant on his own behalf and not ae 
agent. The only evidenes suggestive of sgeney is the fact that 
yn one of the statements the word “agent* appeared after the 
lefendant's namey and further thet a enlesmen fer the plaintiff 
eatified that the defendant took him over to the heme of « man 
mamec Hennessey who owned one of the buildings at which the 
plaimtar?e had delivered some of the coul on direction of the 
iefondent; ami thet the eslemman knew thet the defendant was a 
renting agent for Hennessey. 

Im regard to the word “agent” on the statement the 
ookkeeper on cross: examination by the defendant's atterney 
jeetified that the bill clerk, the stenographer made up that 
‘tatements that it was not made up under his, the bookkeeper’ a, 
m“pervieion; and thet the werd “agent* ware not written om any of 
ihe Ledger sheets. Im respect of the salewman’s visit te Hennessey, 
he calesuan wae examined as foliews: "(. You wanted kr. Frankel 
‘the defencand) to get some conl business from Kr. Hennessey? A. 
wamyome ¢lese¢. {» Amd you asked him te do that beesuse you 
new he wag renting agent fer certain buildings? You wanted him 
19 get you conl bucinensy Ae Bo, 1 didm't ask him for onything 
ther than what he controlled.” 

We think that the evidence which we have indicated re- 
ating to agency, when comeidered with ail of the plaintiff's 
widense, dees not shew that the defendant «as not on independent 
yurchaser e 

Counsel fer the defendant further contends that the 
erreé in giving certain instructions. 

The recerd dees not show at whese request the 
tructions complained of were given. In fact it dees net 
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appear from the record that the court gave inutruetions at the 
request ef either party; mor are any of the inetructions marked 
“given” or “refused.” 

When the record im regerd te the instructions ie com- 
sidered in connection with the practice in the Swiicipal Court 
relating to the giving of imetructions ercily, we aust Pprecume 
that the court imetructed the jury erally. 

The rule of practice im the Municipal court requires 
that objections to instructions given erally should be apecifia, 





iy Wilde ia Beat Sins 171 This Appe 342, 345. in the case 
t§ bor the reoerd dees mot show thet the defendant evjestad 
fither specifically er generally te the oral instructions ef the 
yourt. 


Yor the reasons stated the judgment is affirmed. 
APY IRM De 


wourely, ?. Js, and Metehett, J., concur. 
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UR, TUSLTIGR JCHRSTON DELIVERED THE OPINION OF THE coURT, 


Thies is an aypeal by the Independent Metredist Ghureh 
and Yhilip 4. Yright and John Rogers, Trustess, the defendants, 
from a judwaent in an setion of forcible detainer brought by the 
Chicnge Conference Aesoolation of Seventh Day Adventiete, a cer- 
poration, the plaintiffs, } 

On Boy 16, 1926, om motion of the plaintiff we struck 
the bill ef exeeptions from the reeerd. 

As the questions presented by the assignment ef 
errors relied on by the defendant eeuld be saved for review only 
by a b12) of exeertions, the Judgment is affirmed. Mann vy. Brew, 
263 111, 304, 396; Gaynor v. Hibernia ak, 166 Thi. 877, 
879; Lowits v. McKittrick, 216 111, App. ai, 612, 

AVP IAKED, 





BReSyreiy, Ff. J., ond Mstohett, J,, coneur. 
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Appellant. 
BBs JUCTICR JOMISTOM DALIVERKD THE OPINION OF THE COURT. 


This ig on appenl by Peter Feerbolte, the dofendant, 
from « judgment in favor of Re Go Be@ill and Compemy for the 
use of Lewio~ciman-Jonee Company, the plaintiff, in em action 
on 4 contract. 

the etatement of cleim alleges in substence thet the 
defendent had in his possession curtain onion eets belenging to 
Re Ce MoGill and Companys thet B. (. NeGill and Company sold 
part of the onfen seta to the firm of Mardin, Hamilton and 
Levmam, and directed the defendent to ship the onion sets ty 
that firm for the account of end im the mame of Re os MoGi11 and 
Company; that contrery te inatruetione the cofendiont shipped the 
onion sets te Hardin, tamilton end Lewnen in hie own name ond 
eolieeted the sum ef S14053 that the defendant refused te pay 
the money te the plaintiff. 

The atatemont of claim further sliegen that KR. v- 
Ragill amd Company sold and assigned the eecount to Lewix~ddimes- 
Jones Compemy for a woluabla eonsiderations that HK. Gs» MeQdll 
and Compamy drew « sight draft againet the defendant, seolgned 
the draft and delivered the draft smd sccoumt te Lewls-cimas- 
Jones Company and requested the defendant te pay Lewis->ime- 
Jones Company on sight the ows of $1505, that the defendant 
eecepted the draft and agreed to poy the amount of the draft 
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te the Lewie-Simas-Jones Company. 

The defendant filed am sffidevit of merite denying the 
matorial allegations of the statement ef claim. 

She defendant made a motion to strike the statement of 
claim from the files “upon the grownd that neither ihe some nor 
the affidavit etinched therete alleges that the plaimtifr is the 
actunl bowe fide owner of the chose in action therein sued upen 
end that both foiled to shew how and when the pieintiff acquired 
title te the same, if ot all.* 

The motion woe demied and « trial wos hed before the 
eourt without o juzy. “he eourt found in Saver of the plaintiff 
amd entered judgment on the finding» 

The éefenmdant moved to exclude the evidence and aleo 
meved in arrest of judgment. 

The emly question in the ease is chether the plaintiff 
wae required te sliege im the statement ef cleim that the assignee, 
the Levie-Gimas-Jones Company was the sotuel boma fice owner of 
the chose in action in secerdence with section 16 of the Prestice 
i@t, chapter 110 ef the Code, aliowing om “sesignee and equitable 
ond bona fide hoider of omy choee in action" to sue in bis own 
name; and requiring the assignes by Ris plesding or affidavit te 
ellege that “he in the setual bens fide ouner” of the chose in 
RCtION» 

Ye are of the opinion that the statute does net apply 
the present case, of the ansienee, the Lewin«ciaee-J ones 
vompany, ie not wuime im ite orm mam. Im the case of Curface ve 
nicuges Bide and Ste Po Rye Goes 192 TX. Apps, 26l_ the court 
jade (po 269)% “While section 16 of our Yracties cet (J+ & A+ 

be « 8553) permite the presecvtion by the owner of « noa-negesiable 
se in setion im his own name, we do not understand thet he is 
















ed? erated bari ame Leite & hee teleah gu boon eit ( 
Titartiake oxi to weak ad hmdwr eume wilh scat ama ‘a 
certo 260 we damomeyan nen 

oulw bne eomwdive oft atadoue od boven anaiae tb tas: & 
ony 20. tones m bs 


to weary 26th spy Lawes fs enw Yeegeed eomelons 


 abdekth ye ane wamgtaee” ms ypihwotdan ot 8 Oe 
mwo cid Kt vee Oo “nttden ak aneme ype he tel 
e? tkr2b2" he te a wena: of y 


ov adage 2A wim ode eat” ponetoeapant. 
$etoo ee 9 BO Yom LEU OL sai i 08) tt 





3 


precluded from bringing the action im the name ef the aseloner 
under the practice oatublished beferu the omactment of that 
atatute,” 
The judguent of the trial court fe «ffirmed. 
APVIRMED 


MeSurely, *. J+» and Hatehett, Je, conenrs 







A es 


a 








¥ fed AX. ee = ¢ : | 

4 é . y ae 
& neg ‘ Te my ‘ deities | | 
KE H, KOPP and EAR KOPP, 


Appellees, it 
) APPEAL FYROM MUNICIPAL 





ve. 
COURT GF GHIGAGG. 
GUARDIAN FINANCE CORPORATION Sate 
rperation ae rag 


MR, JUSTICE JONNSTON DELIVERED THE OPIRIOK oF THX comT. 


This in ay tenet by the Guardian Finanee Corporation, 
the defendant, from a judquent of $200 in favor cf the piain- 
tiffs, Frank i. Kopp aad Kae Zopp, in am action for monsy hed 
and reeeived hy the defendant, 

The case wes tried before the court without a jury. 
The evidence ahows that the slaintiffa peid te the defendant a 
total of $200 in monthly payments of $24, agcording te the 
terse of an alleged contract between the plaintiffe and the 
defendant. 

The alleged contract i# in the fore of an applicae 
tion made by the plaintiffs to the defendant in respeet ef the 
erection ef an apartment building and of the purchase of *Go14 
Sounds weourea by Junior Bertgage upor specifie real «estate in 
the State of Thlinois." The alleged contract is ae follows: 

Rotice: Pll Bg SO fer herein are not 
lh gp ve tye gant Bick ag ay tee hoy ap ¢ ype 
thie appileation or te bind any of the parties herets by any 
atetenent not made herein. 
DUPLICATES APPLICATION 


Re. B MG 
fe the Guardien Finance Gorcoration, 
64 Best Randolph Street, Cliideage, Tiitnein. 


I hereby make application threugs yeu to the 
‘Trustees of the Zone Bulldere of America for the ereetion 
at my option ef 2 Twe Aparteent building te eost aporexinstely 
812600.00 Dollere (#12800.00), under the benefits and privi- 
leges of the plan known as the ‘Home Builders Plan,' which 
provides that after I have ecemplied with a1] requirenents 
for the purehase of bends as eet forth in the table herete 
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attached, the cest of the sonetruction of sue building shell 
be finaneed and the build erected to my order on the basis 
of cost plus five per cent (8%). 
i hereby make sppliestion fer the purchase of Twenty-five 
hundred Doliara ($2900.06) ef the par value of bends belong- 

te the Trustees af the Home Sulldere inveetment Trust, 
which eald bonds ere to be six per cent (6%) Gold Bonde se- 
eured by Junior Kortgage specific remi estate in the 
State of Tliinoia. hereby sgrwee to purehase Twenty-five 
Doliers (925.00) of eald bende om the 18th day of each month 
hereafter and herewith tender you (check, cash) fer Twenty. 
five Dollars ($28.00), it being agreed that from aaid asowmt 
er from my additional payments twenty per sent (20°) of the 
total amount of tends eo apolied ‘er shell be weed ae seourity 
fer the punetual performance ef all the sovenante of this 
appliestion, am4 oredited te the fins! ourehese of bends 
aopliet for nerewder, 

Tt ie agreed that I may wee beonda above applied fer as 
pert of the purchase orice of the procerty hereinbefore ree 
ferred te. 

It ts agreed that oll ef the conditions and privileges 
on the reverse alte herec!, whieh ore hereby referred te, 
are wode « part of this spolication end I agree to be bound by 
@1l of said centitions an’ privileges, 

Rated at Chliemge this 23 day ef January, 4. BD, 1926, 


REFKRICKSs 
Baan 
ASAT SSS 
Bane : 
Adare 

ACRAD 


BMgnature Frank U. Kegp, 
éddress 2617 Waiten ot. 
Phone No. Bae Kore (eiia) 
Geecupation of Applicant 
Saieomen Frank O'Reil 
Thies space to be filied im by home office only 
Amount received $95.00 Date 1/26/25 By I% Book 














Sends X Ron 454 lL. &, | aaa 
cade Las: 
any Bve ar. Be Second Fleer 


Frank a, Kopp & Mae Kepp 
Print seplicent's nase here. 
{fm the back of Babtibit a.) 


GORTITIONS AND PRIVILZORS, 

It 4@ agreed and unteretood that the payments made herewith 
are for Seng lt fc eet ef bonta, and net wade an « savings deposit, 
aubjeet te withdrawal, ae ft woderstandé that the Trustees of the 
Home Byuliders of dmorios nor of the Home Butiders Lavestment 
Trust, nor their agent, The Guardian Finance Cormeration, are en- 

in « banking oF bull4ing end lean aeeceiation business; nor 
aball thie 4equnent ae pn lg by the onan: Rr bn dl yy na 
eourt ae nyeatment contract, Sut as eo af cation Yor the 
purchase of fonas ond an spplioatien te build. 

it ie further agreed that the purchaser agewies all reeponai«- 
bility for the completion of the purchase of bonds as herein 
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applied for and agrees, im the ovent of failure to complete 
ail said purchase2, to secure a purchaner, at bin ewn expencae, 
fer ali bunde applied for herewith or for the balenesn of the 
bonds to be purchased, 

It ie expresely agreed and understes¢ that when I have 
gurchease¢ a4 pal? for the mwaber ef bends herein applied 
for that I may bs f application to the Trustees have the right 
to any ef the felloving options: 

let. To agply eni¢ bende te the purchase of any of the 
Trust property for sale. ) 

fund, When aal¢t aprlication beeeres the lowest pusher in 
eréfer ef waturity wi¢ after 213 esietiar pricr appliestions 
have been aatisfied, the Trugtees of the Home Pullders of 
Amerios agree te build for reeitent purpeser the tetal sent 
of whieh shall mot exees4 $19,°°0. 50 for « single 4welling, 
or $26 009,00 for = twoeflat building, er $20,000.00 fer a 
three-fiet building, aud whisk ehall be in pregertien ta the 
amount of said bends purchased by me ageording te the requi re~ 
ments of the folliewing table: «°* 

It ie agreed that if 1 desire te preeure the benefit of 
this optien the title of the property te be improved sball be 
conveyed im fee sinpie and ¢iear of ail enowmbrancen ta the 
Trugtecs er order for « consideration te bo determine! and 
agreed ween. Such improvement sheil be made in sevordangce with 
my Wishes and desires, subjeet te the lieitatione nased herein. 

i farther agrer to purchase sald property for cash within 
a peried eof ten faye ofter some ie ready fer oceupaney am the 
Trustees special quantity cost plue five per cent (5%) net 
profit plon; twe per oant (2%) ef whies ts due and payable en 
this ate an4 the balance woom the completion ef said bullding, 
en’ t agree te purchase the same from the Trustees on the plan 
of payueste herein eet forth, Said costs being defined as the 
eont of all Laver and exterial entering inte or wpon seid ime 
provement, the lend at the agreed price thereof and expenses 
(neldental to the erection of osld building, including sise 
the title, guarantee policy, liebility, compensation, fire and 
ether inesrance, sertgag? or brekerage foe, pereite, such bonds 
ae may be necersary te execute, the renewals theree?, eecial 
iecal end teaghnies! sAvice ond services, as quch Trestees ney 
detersine neaecsary, an’ to the test interest of ali. It being 
wnfterstes4 that overhead scenetruction charges, including arenki« 
tects and engineers services, estimating, purchasing and cheek- 
ing material and labor, the use of constrbetion esq inery ond 
equipsent shall met exeeed ten per cent (10%) ef the teteal coat 
ef all laber an4 meterial entering into the construction ef anid 
building. 

Oy I shall purchases eei4 proverty on an sgreement te pare 
chase at « price te be determined by said quantity cost pius 
S¢ net profit, same te be puld im montily ineteliments secord- 
ing te the following echetule and subject to the terms of the 
agreesent for a Yarranty Dent in uve by the Trustees at the tine 
the said contract is watered inte: 

fable of Bonthiy oe pam Heeessuary te Rature Sach 

$1006.06 of Purchase Frise over Any Sesignated 
Period of Years. ** * 


The erubstance af the defenae of the defendant is *that 
said application when received by the defaniant was delivered te 
the trustees of the Home Suildere Investwent Trust an4 thet ali 
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meneye pald om eal¢d purchase of eald bends by the plaintiffs te 
this defendant nave bean by the defendant puld te the trustees of 
the Home Bulidere Investment Treet upen the purohaees of exid bonds 
and that thie defendant does not pew and never hae had in ite 
possession any seney belonging te the plaintiffs or any soney 
@epesited by the plaintiffs, but thet ite entire commection there- 
with, anf all moneys reeeived by 11 from the said plaintiffs hes 
been pald and deliveret te the trustees of the Heme Builders Ine 
vesteont Trust by virtue of the terug and stinaletiona of seid 
agreement er original application thereterore referred te snd wade 
& part of anid affidavit of serita,” that “said trustees sf the 
Home Zuilders of Awerles Rave at a1] times and are now ready, 
willing an4 able to aorry out 211 the terme and conditiens of anid 
agreasent o arrangenent for the sanetruction of sald twe«acertnent 
bulliing ent thet the tragtess of the Home Suilsers Investoent 
Trugt are now and have st ali times been ready, wiliimg end able 

te deliver aal¢ bende te the plaintiffs vhen paid far im seeordance 
with the terme and eon*itione of said agreement ont are ready, 
willing ant able te carry ovt and performs all tere of said agree 
ment im reference te the seastruction ef sald vropaved two-agurtrent 
butiding.* 

fae prinelpsl error assigned by the defendant fer the 
reversal of the Judguent Le that the finding ef the court fa eon. 
trary to the lew an* the vidoe, 

In our opinion the alleged contraet is on ite face a9 in« 
éefinite, wneertain ad uniuteliigible Gia it is incapable ef 
being anforees. 

The rule in regard to the definiteness or certainty re- 
quired? {m contrasts te render them enfureible ta eteted in 
Ruling Cease Law ag follown (Voi. 6, p. 644); 
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“Setwithatending the taet taat the parties have agreed as 
ng with reapevet te whieh they intendet te agree, 
the song ier gthrng | wtih be exoresasd in wunh am indefinite 
* 


memmear that inaapable of being wmfercet, I¢ le said te 
ba on slesentary rule that im order that a contract may be en~ 
foreibie the dee or the agrement of the narties to it 
muet be end @uplielt, #9 that their fuli intention may 


Be asoertained te a reacenable degree of cortainty. Their 
agreement suat be neliher vague ner indefinite, ani, if thus 
defective, varel proof cemet be reeartet te. The contract 
muet be certain aid nnequivecal in ite eeserntial terme sither 
pach nw itseif or by reference to some other agreecent or 
matter, 


Nor the reagons stated the judgment is sffirmed, 
AYPIRUED, 
kelurely, P. ¢., aid Aateneti, 3.6, coneur, 










‘ 


ie alge 








231 - 32050 | fr 
en 
HABER DIE A STAMPING oO,, * 
a Corporation, PN RN oa 
ig . Ps APPMAL YROM KUBL CTP Al COURT 
Aa 
. } oF cMteado, 
B. Ry KERRR, | 


2431.A.61 C 
¢ FUSTICGH JOANSTGN DELIVERED THX OPINION OF THe commT, 


This le wi appeal by ibe K, Blew, the 4efendant, from 
& judgment in the Kunleipal court of Chicago, on the verdict of a 
dury in favor of the Haber Bie 4 Gtamping Vompany, the pleintiff, 
im the gum of 95,277. 

The pertinent allegations of the plaintiff's atatasent 
of claim are in substance tat the defendant gave the plaintiff an 
order fer bolte a4 mute; that pureuent to the order the plaintiff 
made deliveries of the bolte and nuts according te the contract; 
that the defendent made several payments on aceount, ond that 
there is due te the plaintiff fer bolte and mute delivered the 
sum of $1441.15; that further the defendant ia indebted te the 
Plaintiff in the sum of $1301.53 for certain nutes ef a speeial 
sine and design specially manufactured for the defendant, tut 
mot yet delivered; that further the plaintifY eleaime that the 
defendant in indebted €o the plaintiff in the eum of $2064.26 
for the loses of profite en belts and nute, whieh were nianufaetured 
by the plaintiff and offered to the defendant, wut whieh were ree 
fused by the defendant; and aleo for the less of prefits on « 
quantity of material remaining, which the plaintiff specially 
ordered for the sanufacture of the belte and nutes which the de- 
fendent will not accept even if the material were used in the 
manufacture of the bolts and nute; that the plaintiff sold the 
eaid material at « loss. \ 
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The defendant filed an affidevit of merite in whieh 
he admits that the ordere for the belts and mute were given te 
the plaintiff, snd that a large mauber of the belts ad nuts were 
delivered te and aveepted by the defendant; but denies that the 
belts and nute were made according to the orders. The 4defeidunt 
aleo denice ait of the other sllegetiona in the plaintirf's at aten 
ment of slaim, } 

The eubetanee of the evidenge ia that the bolte and 
nuts were intended for a company by the nane ef the V. & & Bolt 
Company, of whic the defandant wae preeldenty teat the contract 
was signed by the defeniant individually, ws the plaintiff 4i4 net 
wheh to extend credit to the ¥. & 6. Bolt Company; thet in June, 
2922, the defewiant gave the plaintiff an erder for # quantity of 
belts and nute te be manufactured by the plaintiff opecially for 
the defendant, ont for whieh the defendant agreed to pay the 
prise of $7,178.75; that in July, 19092, the defendant gave an ad~ 
‘aittonal order for eimilor belte «and aute at a priee of 55,445.28; 
that the plaintiff procured the neceseary material snd sroeeeded 
to manufacture the bolts ond nute; thas the plaintiff wanufactured 
and sel dverea te the defendant $8695.41 worth ef the belts and 
mute; that the defendant paid to the plaintiff on account the 
sum of $6866.71; that thereafter the defendant refused to re- 
seive ‘any more of the belts and mute, 

3 Aggording te the testiaony offered on benals of the 
Plaintiff, the reason that the defendant gave for refusing to ree 
eolve any more bolte ond mute was that “they were up againet it;” 
that they had invested several thousand deliare in the proposition, 
thet it was not meeting with suesess, ond that they “did not have 
the noney te put inte 1% at this tlwe;"* that "44 weuld be taken 
eare of,” 

The substenes of the testimony om behalf of the 4e- 
fendent in respeet of hie refusal te receive the belte and nuts 
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wae that a portion of them were net manufactured according te the 
contract, in that the nuts were teo amall, the threade wore 
erooked, ond that 4i4 net “go on" tee belts. 

The evidenee further shevs that when the defendant ro- 
fused to receive any more bolts and nutes, the defendant owed the 
plaintiff $1491.18 for belte oad muts already delivered; alee that 
the plaintiff hed on bend « large quantity of belts ant awte of 
wauenel aives ond designe, whieh had bean manufactured enaclally 
for the 4efentant on¢ which became valueless beeause they could 
met be rol? te the trade; further, thet the platntisf had em hand 
& large quantity of steel and other material of « particular Kind 
whieh hat been purchased specially, ait which sould net be weed in 
ite tuetinens anf whieh had te be a0l4 by the olaintiff at ebewt 
twenty-five per cent of ite original coat. 

The 4of ondant sontenda that the verdiet of the Jury 
is manifestly agsinat the weight ef the evidence. Ceuwisel for the 
defendant hae net «tated ner diecusee4 the evirienes in his brief, 
We are ef the opinion that tho verdict of the fury ie net mand. 
footly agsinet the welght of the evidenee, 

The defendant further contends that the platatirfr's 
statement of claim ies defective im that it ellege# inconel etent 
Fremeties; that the plaintiff shawl’ have been compalle«d te «Lect 
whieh one of the counte in hie statement that he ateed upen. 

The defendant doen uot maintwin that the statement of 
@laim toe not state a eanuse of action, But sven if the atatenent 
oF claim failed to etate « cause of action, the Judguent should 
mot be reversed on the present reeort, The defendant pleated te 
the statement of aiaim en? o trial was had on the ieenes aade by 
the plendings, Im thie state of the reeerd we sre of the opinion 
that the defendant's objection to the statement eof cleim ia without 
merit. Under the rules of plesding in the Municipal court, even 
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though a statement of claim doen not sliege a cause of action, 

md @#ven thouch » Judgment by default rendered on such m statecent 
may be revered, yet Af the defendant filles oan affidavit of merite 
ond @ trial in had, the Judgment sheuld not be reversed. kyon v. 

Kanter, 996 Th1. 336, 3230; J, 3. Oyeden Advertiging iy init ong 
Rrading Gg-, 236 121. App. 260, 272, Wertnninnen, we do met think 
that the statement of claim slileges inconsistent remedies. In aur 





view, the statement of claim merely alleges a breash of contract 
and eete forth the different elenents of dasasge which rewult frem 
the breach. 

The defendant maintains tat the court erred ia al~ 
lowing the trial attorney for the plaintiff te ask leading guee- 
tiens “all through the trial." The only questions speci ficaiiy 
pointed out by counsel for the defendant are as foliowst 

Mat would rage tgs have been done with these outa’ 

Trial atterney for tne ¢efentant: ff object. 

Trink attorney for the pars: in the regular course of 
wusiness wider theese ordere 

Triel attorney for the fefendant: I ebjeet to that. 

The court: He may etate, 

Trial atterney fer the 4efendent: It is not material here 
what woul4é ordinarily be done, 

the witnesst Ye would have manafnetured bolte for these nuts. 

Trial atterney fer the defendant: I sewe thet he stricken 
out also, ; 

The eourti Gvereruiead. “ 

im regard to the other quentions objeoted te se 
leading, counsel for the 4efendant refer to the abstreet pages 
me Tollewa: “Abe, 18600, @4¢86." The rule io that wileses it 
is shown that lending questions are prejudicial, they will net 
sonetitute a groun’ for reversal. 246 11), 
In the ense at bar we do not think that the defendant wae prejue 
#ieed by the leading questions which have been specified by 


e0unsel for the defendant. 
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She next objection om behalf of the defondant is the t 
"the court erred in the admission of evidence and hie manner in 
the presenae of the jury." 

She question of the ruling of the court om the nto 
wivvion of evidemes is net argued im the brief of counsel for 
the defendant, The only argument in regard to the objection 
relates te revarke ef the court im ruling en the evidener pbfjeoted 
te. In thie reepeat the court ead: "You con object tut it 
won't da you ary good.* Councel fer the defendont anya: "This 
ie orefucicial error ant tended to orecete a fecling against ase 
polient, If wae unfair.” Ye think thet it t¢ obvious that the 
remearke of the court woul4 net Juctify ne in reversing the fudewent. 

It ie further ebieected’ om behalf ef the defendant that 
the court erred in the giving of the instructions, Certain inetruce 
tlone referred te ag Foo. 7, 15, 98 and 24 are dincusced by counsel 
for the defendant, but no argument is wade ax te the inetreetion 
deeignated ap Bo, 14, Keone of these lnetryctiona is set out in 
Puli in the brit of counsel for the defendant, ae ie recuired by 
the rule. Gonern) ha: Co. vs Gharles ¥. i 'Newmedieu & 
Bone Ce., 228 111. App. 201, 206, The reverd (oes sot show at whese 
request any of the toctruetione were given, The reeord merely re- 
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@ites that "the covrt gave the Pellewing inatractione te the Jury. * 
It io evidest from the reaort that the instructions ware intended 
te be considered as having been given erealiv in aoeerdamea with the 
practices of the Kunicinal aourt. At the conclusion of the giving 
of the inetructionsa an abfection wae made om beralf of the defend~ 
ant as follows: "e the c<iving of inetrustions numbered 2 3 4 § 
6 7 @ 18 147 «19 29 «293 «nt 64 06t eamh of them the defends 
ant H. 3, Kiem, by hie atterney, then aid there duly objected and 
exeapted.* This general objection wae not sufficient. Where the 
pragtice ef oral instructions prevails, sa exception te the ine 
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structions should be specific. in the exse of Peesrare ¥. “al berg, 
246 111, 05, the court said (pp. 96, 97): 


"She court inetruetead the jury orally amd the charge ** is 
divided into usragracke and at the conclueien the bill of ex» 
@eptions states that the defendant, Jalbarg, exceste4 te tach 
of the instreetione civen fer the plaintiff. The exeertioa 
does Ret preserve any question fur review, If ench oarngrash 
ahowl4 be eoneidered as a senarate instruction, none ef thea 
purpert to be given for the piaeintiff and the bill ef exeerntioens 
feen net state that an inetructicn was requested by the plaine 
tiff, It ie impossible te determine from their farm or cone} 
tents what inatructions are referred te ae given for the pisin- 
t4ff ond two of the paragraphs ariticised ani Jiseuseed in the 

ellent's brief ore apparently intended te call the jury's 
attention to principles wales the defendant would desire ine 
pressed weon them. AM saception te ati oral charge on the whole 
ease should point out Bh yy crscnaas the portien of the charge 
ebjected to. A gene excestion to the whole charge is net 
euitigient., ‘Tis is the general rule in ali appeliate sourta, 
where the practice of eral charges or instructians prevails, 
and is Seseesary te prevent iuadvartent orrors.'* 


Ye have, however, exasine’ the inatractions that sere 
argued by couwsee) fer the defendant, nasely, Kos. 7, 15, 413 and 
24, md we 40 met think that there is ay substantial error in 
the instructisna, 

It is further contended om behalf of the defendant 
that over the defendant's objaction “evidence of & eustem was sl- 
lowed, 1. #., teat Siva par cent defective were persitted;" ana 
that “this was error." The evidence ebiavied te La sot set out 
in the trief of counsel for the defendust, nor is any reference 
made te the page or pages of the abstract on which the erid¢ence 
may be found. Yurthercore, counsel for tae defendant haz not 
a®gued tae ebjection ani Las net sewn in that way the court came 
mitted error. 


Vor the reasons state’ the Juigment of the trial court 


is affirmed, 
AFVIRMED, 


MeSurely, °. J., and Matehett, J., concur. 
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THR PITY SKCINMMEING CO, 2 vies 
a Corporation, a 
Appelies, APPEAL FROM StPrRIen COURT 


PETER SOTEROS, H, TELLER 


omen einamet : 943 T.A. & 1 6 


OF COOK COuRTy, 


BA, FUSTICH JOARATON WALIVEASD THE OPILIGN OF THE cone, 


Thies ie a owlt in equity brewsht by The Pitt Bugie 
neering Company, 2 corperation, the eoeplainent, under Section I 
ef the Act on Liens, ehayter 32 of the LLiinapia Code, te onfores 
ageinet eertain property of whieh 4. Teller arenibald, one ef 
the defendants, wae o lessec, a Meeharie’s Lien for the imatellae 
. tion of a dumbewaiter elevator for Peter Soteres, ansther éa- 
Tendant, whe was a gub-kesseo of Archibald, 

The cause wos referred to « Haeter whe reperted in 
faver of the complainan& and found that there was ¢ue to the some 
Plainant the sun of 21906 with internet at the rate of 58 per cont 
from Hovenber 2, 1092; and that the eceplainant wae entitled te a 
Mechenie’s lien for that ameunt. On the hearing of the exeeotiona 
to the Master's report, the court overeruled the exeentions ond 
entered « deerese in favor of the cespicinant, Pron the 4eeree 
Archibald hae proseeuted us appeal, ; 

The evidence showe that the defentant, Arehlbala, was 
the leeses ef the premises in question wader « lease expiring on 
April 30, 1922; that there was an effice beiiding on the premises, 
which was being inproved and altered by the defendant Arehibela; 
that Seteros lensed « part of the building from Arehdbald and vas 
resedeliing that part tc use for  redtaurant; that the same 
architeste, Welier and Aippel, were employed by Archibald and 
Seteres; that the complainant eatered into a written contract 


with Seterom in which the complainant agreed to furnish, erect 
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and place in the premises *a direct drive worm gear d4usb-wslter 
elevator with pusk batten contrel,” for which Soteres agreed te 
pay $2200 on the following terms: 68 per cent upen the ftelivery 
of the machine, 16 per cent upen the erention of the quidem, 10 
por cent on the placing of the machine, and the "balance om the 
completing or placing in service;" that the iegteallation ef the 
improvement was discussed by Archibald, Seterea and the arehi- 
tect Waller; that Archibald was st the pramises during the ora-~ 
@rees of the work every day in the week from the beginrirg of the 


improvement wntil the lant 4ey, and thet at these times ke 41. 
cuened the pregrees of the work with the areniteet Yelier, 
The eontreet between the cowpleinant and Ueteres pro- 


vided in part as fellews: 


“Prepossl: Building at B te 54 Veet Randolph Street, Chicago, 
Tlis, for My. Sater Sotercs & Hr. XH. Feller Archibald. ‘Ye 
Velier & Kippel. *** Gapsacity, Maxiewm lead of 860 pounds 
exedlusive of the welyt of oar and cage, and shall travel at « 
epeed of 100 feet per minute with average igad of 500 peunda, 
aad & conetent preenure of 220 volte direct current. Travel 
of car’ from basement te third floor, a distance of apprexi- 
mately 3° feet 10 inches with 4 ateps, Gar te be controlled 
by meane of push buttens, *¢ Yorminal steps will be lowated 
at esch terminal of trevel. Secor locke and docr eritehes 

Wilk be located at each doer opening so arranged that door can 
not be opened except when car ie at the floer und car saanot 
Tui *hen any door is open. Guide raile will consist of steel 
tee rails tongued and grooved ecourely anchered to bubiding 
construction by means ef steel brackete, *** The machine 
will be leonted over the hatch on short beame and fleoring 
previded by use. You are te provide the nestotary supports 

fer theee beame ond are ta snclose the machine room, **4 The 
owner io to prepare the hatehway ond arrange the building 
structure to preperly secommotate and house this equipment. 

He isn te de all eutting of walle and floore ant te 4o neeesrary 
framing or natehing after our werk is complete’. “eo de te 
furnish in place suitable wall or building supperte for guides, 
sheaves and machine and #111 furnish necessary pit at the 

| aie Ip of hateh to sllew the ear to travel ts the lower land- 
ng, 


The witieouted evidence shows Ghat the contract wae 
completed by the comm luoimant wit) the eaception of a switeh which 
was to be plaeed on the third inne.) abbiniinns te the testineny 6f 
the nanager ef the complainunt, the reason the switeh wae net 


Please? was bocaure the deer was mot furnished by the other eon 
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tractors, The sersrer further testified that the coupiainant 
Tequedtied the erehiteects Valier and Niepal to furnish tae door; 
that witheyt the deer the ewiten was dangerous; thal te operate 
the elovater without proper emelesure on the third fieer would 

be dangerous for the renson that any exe could «tick bis head in 
the shaft, lock fewn to see where the alevater was, and be 
likely to cet tie head bumped or cut off; that Lastead ef » closed 
4oor there was *s teoporary wooden strueture that any one could 
veach thelr arm through or etick their head through end leak over 
the top of 1%.* 

The sagerintentent of the complainant testified that 
he refused to install the ewiteh em the tep landing fer the reason 
that the elevater came anoreximately two feet shove the top lane 
img; that some cae down telew wight auak the bution and the oor 
Would iomediately leave; thai en thet account he 444 net feel that 
it would be a safe propcelition, 

It ie undiaouted that the eqst and insteallietion ef 
the switch would mot herve amounted te mare than 890 er $28, 

the rointe relied en fer the reveresl, ef the futeuent, 
oe etated by counrel for the defendant, are aa felicws: 

"1. ‘he dumey clovyater was a trade fixture of Foter Soters 
apeelinnt's lessee, easily remaVaehe wh ahout tamage te Petit he 
ing ond not lienable. 

®, Appeliee, withaut aug fault on the part of spo) ant 
or Soteros, omitted to install a switch which wag « necessary 
part of the work gontracted to be performed, This felliure of 
speelies te semplete ite contract precludes apoelies fram seek- 
ing to enforae @ meckeeie'’s Livan, 

4. There ia » fatal variance between the facts found by 
the court in ite decree ani the fasta set verth in tae verified 
statenent of claim for meshenie'e lien whiek was filed by ape 
Pelice in the Cireuit court," 

Aceeriiag to tie provisions ef Geetion I of the Act 
on iiens, any person wag shall “furnies sr perform leher or services 
im « Boildieg, altering, repairing or ormacenting the enue, oF 
furnish material, fixtures, apparatas, “aghinery, laber or sere 


viees on the order of the agent, architect, vtructurs, engineer 
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or superintendent having charge of the imppevenente, bul. ding, 
altering, repairing cr ornamenting the sace, shall be knewn under 
this set as a contractor and shall have a lien on the whole of 
euch let of tract of land as isproved for an smeunt dus him fer 


euch material, fixtures, apyperatus, machinery, service or Labor, 
and interest from the date ef the sume in due.” 


fo entities one to a machanie's lien under section I, 
the fixtures constituting on improvement must be permanent. Vehy 
Mi, 238 1L1. 634, S41; 
RB, 2OL Thi, Ape. 246, 

pepany, 177 Ini. 







Apr. 38. 


Tn the cave at bar the question whether the dummy ele- 
vyater was a peraanent fixture or a trade fixture is princigally one 
of fact. 

fherée is ne disoute between the parties os to that 
are the g¢ueral rules of law governing the question, The coentro« 
versy arises from the difficulty in applying the general rules te 
the particular fects. Bumercus cases have been cited by counsel 
for the complainant end counsel for the defendant Arehibald ilins- 
trative of the general rules, but it will not be neceseary to cone 
sider all of those cases, ae each case depends largely om its own 
faots. 

Aseording te the Cyclopaedia of Law and Procedure, 
(vol. 12, p. 1065) there ia no precise definition of the term 
“trade fixtures." It ie generally widereston4 to mene such fixtures 
a8 are removable on the ground of publie peliey aid also because 
from the texporary nature ef the tenure, they are not presumed te 
have been annexed with the intention to make them permanent addie 
tions to the realty. 
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the intention of the parties in regard to the permne 
nent or temporary neture of the fixtures is an important eriterion 





eS ggeaaecang (p. 649.) I¢ wae held in the eases of 


Low, 322 Tl. 487, that the intention with which fixtures are ate 
taehed will, in some inetences, control in determining whether the 





fixtures ehowld be considered pormenent. 
In the ease of Fay: 
CO», 197 Bich, 8, in discuesing trade fixtures the 








sourt quoted age 96) frem Bronson en Viaturees av follows: 

"To constitute any chattel that hae been attached to the 
frecheld so trade fixture, 1t ie emily necessary that it be dee 
voted te what is known in the law of fixtures ae a trade pure 
poss. ** The form or sise of the mmexed chattel is ismaterial; 
large buildings, euch as stores, barne and iee houses ** have 
been held trade fixtures, * 

The rule as te when fixtures are permanent and net 
merery trade fixtures, ae gtxted in the case of Fah 
SPMD 3) s bah System, o5¢., supra, ie that where the fixe 
tures are firwly attached te the realty, are aiapted ts and 


necensary for the purpose for which the premises are used, ond 








were intended te become a part of the reality, they are permanent 
fixtures, 

in the case of Bae 

the court held that in determining the question whether beilers 


baile ® 176 thi. 334, 





amd fittings were permanent fixtures, the folleving teste should 
be applied (p. 396): 


"First » Yhethear the bellere and fittings in question were 
aetunily annexed te the resity oy something appurtenant therete. 
Secont « Their apelication te the use er purpese to which that 
part of the realty, where they were situated, or with which they 
Were sonnected, was appropriated. Third - The intention of the 
parties, whe elseced the acid boilers aud fittings where they 
were situated, vhen taken by the plaintiffs in thie auit, ae to 
whether er were to be permanent accessories te the freehold 
or not,* 
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4 Til. App. 2%, 34, and The Ge) on hg 
166 TL1. Apo. 711, 14, the following rule wae adopted as the teat 
for detersining when chattels become real estate; 





*nattele hecowe real eetate when they are annexed te the 
frechold wider euch cireumetanees that it clearly appears from 
on inepection of the propert f iteelf, taking inte sonaideration 
the character of the aunexation, the asture ond adaptation of 
the articles annexed te the uses and purposes of the freehold 
at the time the aunexation wae made, ond the relation of the 

arty making it te the freehold in queetian, that a pernanent 
aecension to the freehold was intended te be wade by the ane 
nexation, * 

A d@eseription of the duewy elevater and ite sonexza- 
tion to the balldings ie substentialiy ae follows: Steel guides 
were inetalled which were in the cenent in the basement and fastened 
at each floor to the buliding structure with bolte sufficient te 
carry the capecity, and extended on up to the extreae landing. 
The machine wae supported on the floer above the hateh on eye- 
beans which were cemented Inte the brick wall and faetened en the 
pbuilding foiete vith through belts. The machine wae constructed 
of enst tron, and alee anchored to the beame ae well a te the 
Joiate, The sounterwei gate or counterbalance, which lw part of the 
equipwent, rene in the steel guides, ae does the ear iteelf, The 
door lecks, decor ewitehes, sleetrie conduit, extended frem the 
mughine above to the basenent and were fastened te the ballding 
etructure with pipe straps, forgings and brackets. The Jupection 
box or terminals were also fastened te the buliding etructure and 
wires ied from the junction bex to the cage. the butions, cali 
and send buttone, whieh all the ear or send it, were fastened te 
the frave werk around the engigaure, The limit weltehes, which 
prevent the car from going too Tar velew or toe Tar above and 
which out out automatically, were fastened to the brick wall. The 
controller, whieh operated the meteor, vas bolted through the Floer 
above the hetehway, The enge itself wae a structure of sheet 


metal and angle iron framing, which eperated in the steel guides 
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and ran frem the bottom landing te the top, serving the openings. 
The slevater was a direct drive worm g¢eF slewator or dusbewsiter 
with electrie control, push buttons, auteuatic control. ‘the capa- 
city was 506 powids. The speed was 166 feet per minute. The 
pressure thich cperate? it vas under iwe hundred twenty volts 5.¢. 
current. The slevater ren from the basement to the third fleer 
and provided four stops. The oar wae appreximately tee feet by 
threes feet. 

on behalf of the defendant there is evidunce that the 
f4ummy slevater could be reseved from the building without injuring 
the bullding. To remove the elevator it would be necessary te take 
the housing unit off from ite setting at the fourth fleor er at the 
top end of the guides, amd then te reseve the guides, take out the 
ear ong close up the fleer. The ewliiing of the second riser, 
whieh is the third fleer, ané the ceiling of that fleer were a1 
out so that the housing unit was on the fourth ficor. The housing 
wait rested on three or four Iebeans that were set inte poekete in 
the wall om one end and onts the floor at the other end. There was 
moO Berew through the beams inte the tep of these posts. The sleva- 
ter machinery was on some beams of temporary supperts, and it ope 
erated the car from there down. The floor that the elevater machine 
Was on wat am unused floor. There were fuur or five other floerea 
and ebove the third fleer they were ali vaeant. The bufiding was 
net used above the third foeer, and the elevator housing wiit was 
on the feurth floor. The wait iteeif was just as detachable aa is 
the moter in an autemebile, After taking the heusing wnit off 
from ite setting, it would be neeesaary only to take out the 
guides and to pateh over the sole in ench fleor of about three fect 
equare aid the elevator would be entirely reseved, The building 
would be put back in ite approxisate eriginal coniition, the effeet 
upen the buliding frem the remeval of the slevater would be that 
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there would be left an epening sbeuwt three feet square en each 
fleor. There would be no other effect on the building excent that 
there would be wiall holes in the wall there part of the guide had 
been anchored to the wali of the buliding, 

In eur opinion the dumey elevator wae a permanent 
fixture within the meaning of section I, and was net a trade fixe 
ture. The part of the building te which it wae aimexed was boing 
Fenoteled for m restaurant and the dwey elevator was so part of the 
improvement of the bullding, The elevator was firmly annexed to 
the building with the knowledge ond consent of the Jefendent Arehie 
bald. The elevater was adapted te ané neeeaeary for the purpese 
for which the part of the building in question was leased. And in 
our opinion, wien the slevater was annexed, the intemtion ef Archi- 
bald, Seteros and the compiainant was net that it might be resoved, 
but thet it sheuld be peruanont, 

Counee) for the defendumt Archibald gontend that the 
Gomplninant ie met entitled te the lien because the esupiainent 
failed to complete the eentract. In our view the complainant 
substantially cemplieated the ventract. Ali that remained to be done 
wan te instail the switeh, aid tae reasen that the switeh was not 
inestalied was that 1% would be dangerows to inetaki it watii the 
deor wes installed’, The ssuplainent eae not required te install 
the door, Furthernere, we are of the opinies thst the maxim ge 
Bipieia Bon gurak 3ex% would be applicabie since the cust er the 
insialiation ef the switch would not exeeed $24, and this amewnt 
in souparisen with the total amount ef the ecet of the improvement, 
Ramely, $2100, vould be so ineiguiviesnt as to be negligibiec. 

it is further contended by counsel for the defendant 
Archibald thet “there is a variance between the facts found by the 
court tm ite deoree and the fucts set forth in the verified slain 
fox Liem filed in the Cireuit court.” 
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A wutficient answer te thie aentention fa Ghat the 
defendant Arenibeld failed to point out the slieged wartance 
either in Kis objections before the Master, or in his exeeptions 
before the court te the Auster's report. ; 

kes Chewuhesl Yorke, 237 112. App. M46, 284, 
Yor the reasons stated the deeres of the chancellor 
in affirmed, 








PRCARR APVIREED, 


Woturely, *. J., md batenett, 7,., seneur, 
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SAM LINZKR, 
Appellee, APPEAL FROM 
" MUMICKPAL couRT 
: J 
OF GHICAGO, 


SAMUEL \ « a 


” } 243 1A. 617 


Re TUSTICH JOMMETOR UELIVERED THY OPIZION oF THE COURT. 


This is on action brought by “om Linzer, the plaintiff, 
against Samuel 4. Goldman, the defendant, to reeever $300 which 
the plaintiff paid to the defendant under an alleged contract, 
whieh the pleimtiff avers the defendant failed to perform. 

The plaintiff alleges that the ¢ofendant agreed te sell 
the plaimtiff « lot im a subdivision known a» Green Bay Koad 
Highlands subdivision, near the town of Lake Bluff, in the State 
of Illinois, for 916003 thet $300 wan to be paié in each and the 
balanee in monthly psymente of 0155 that upon the payment of the 
#500 the defendant would execute a contract for the sale of the 
lot; that the plaintirr paid the $300, but that the defendant 
refused to execute the contract eof onle. 

The éefeniont denies 12 of these eliegations of the 
plaintiff, 

the case wee tried before the court without « jury. 
the court found im faver of the plaintiff and assessed the 
plaimtiff's damages at the sum of £300. Judgment wan entered 
om the findings ond from the judgment the dofendont has premcouted 
thie xpyeal. 

| Om the saterial issues the evidence is conflicting, 





Toe plaimiiff testified that Johm 5. Allen, o salesman 
fer the defendant, asked Bim te buy a lot, thet he, the plainiirf, 
teld Allen that he was interested in a lot on the Berth chores 
that Allen anid he had some lots in Lake Bluff; that a couple of 
days ister he and Allen went to Lake Bluff; that Allon had a plat 
of lets and thot he, the plaintiff, pickee out o lot, Ho. 364) 
that the price wan $1900, $500 cash and $916 a month; thet <llen 
tela nim that on payment of $500 he, the plaimtirf, would get a 
pentract on lot 364, that the next day he paid <llem $90; that 
\dlen told him to go down to the defendant's office ond pay the 
balance of $250 and got a contrawts that he went to the defemiant’s 
offiee and gave = chek for $250 to Henry 7. Moyer, on employes of 
the defendants that at the time that he made the payment to ayor 
ne, the plaintiff, demanded a contract; that “they told me they 
Weald give me a contract;" thet Allen and Mayer told him he would 
pave te wait ten deye befere they would give him e contracts; that 
he Was never given a contract. 

John Be Allem, om behmif of the plaintiff, teotifies that 
ne and the plaintiff went out te Leake Bluff and thet he, Alleys 
showed the plaintiff a plat ef the Green Bay subdivision; that he 
believes that the number of the lot thet the plaintiff wanted 
fae 364% that he, Allen, told the plaintiff the price and the terms; 
thet the plaimtiff told him te enll et hie office the mext day 
ané he would let him kmer definitely whether he would purchase 
the lot or moty that the price of the lot wae $1800, twenty per 
cont down ond ome per cent per month; that om the payment of the 
$300 the plaintiff was to get a contrects that the plaintiff paid 
him §50 as » deposit fer earnest money om lot 3644 that Ister the 
plaimtiff ewlied at the office with « check for $2503; that «llex 
deen not know to whom the plaintire gave the cheek} that the plain- 
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tiff asked him, (len, for a contract, but thot he did not give 
it to Kimy thet he told the plaimtiff that the subdivision was 
wot open. 
Henry Y. Meyer on behalf af the pisintifr testified 
thet the plaintiff paid him $280 amd said that he was “omking a 
full down payment” ond wanted « contreet on the lot he bought 
in Greenbay Kighlandss thet the plaintiff asked him «hen he could 
get a contract; that he, Meyer, asked Goldman and got ne definite 
ANSWHT o 
Om behalf of the defendant, the manager for the 

defendant, Max Steiuberg, teatified thet he remembered that <llen 
brought im s receipt for $504 that the receipt stated thet 1t was 
for s let up on the North “here; thot “they” showed the plaintiff 
& controct for « lot in Hinmedale, told him that the wubdivi sion 
on the North Ghere wae net opened yet, and that “they” would give 
him the let in Hinsdnles thet the plaintifr ess axtiefied and 
eigneé the contracts; tht he, Steinberg, vaw the check for $250 
whieh the plaintiff paddy; that an employee of the defendant named 
Heath brought im the check; Ghat the cheek for $50 came im at the 
some time thet the receipt cane img that Heath teld him, obeinberg, 
thet it wae « cheek on a lot in Hinsdele; thet the bookkeeper of 
the defendent named Henth crossed off lot 364 Lake Bluff sub- 
Sivivion, which appeared in one of the receipts given te the piain- 
biff ond im place thereof inserted lot 44 in Block 6 Hinndale, 

| ‘The defendant testified that he never told Allen nor 
anybody thet there were any lets for gale im the lake Blur 
wabdivieions that thet eubdivision was not opens that he knew 
that the plaintiff had paid $300 wut that it was for the let in 
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the defendant, 41d not know anything about his salessen's promise 
to the plaintiff that they would give him a contract, or exchange 
the contract for the Hinedale let in ten days, for the Lake Bluff 
let; that he 444 not tell the olaintiff that he would give him o 
contract on the iot in Lake Biuff; that ke, the defeniant, never 
knew that a let {nm Lake Pliuff had been 2014 te the plaintiff; 


that te his, the defendant's, knowledge the plaintiff 4id net 
come to his, the defendant's sffiee and deuand his meney back. 

Attavhed te the gentract for the Hinsdale let in the 
following rider; | 


"Sor the purpose of precuring tue vendor's signature 
herete, the second party @xpresely represents to the first 
- party and to the Chicage Title an¢ Trust Company, aa Trustee 
as aforesaid, that there has been no agreement made te sell 
eaid premises on behalf ef purchaser hereunder; that me repe 
resentations of facte of promises have been wade te or relied 
on by the second party in the purchasing of the aforasentioned 
property, other t these set forth in this contract, and 
that mo other agreenent pertaining to said premises has been 
made with any solicitor, salesman or agent of the vender or 
S. % Goldmen & Company, stid that the second party hae per~ 
@onally examined and compared she lot end block numbers of 
the real estate herein deseribed and has found same cerrest, 
and haa personally gone upen s2i4 property snd examined and 
knows the location therec?, 
"In Witness hereof, the parties herete have hereunto 
set their hands and seale the day and year firet sheve writ- 
ten ot the city of Chicago, Tliinois. 
Smsuel 9, Goldman ( SBA.) 
Firet perty (Vender} 
Sam Linses — ( 82a.) 
Yeeond party (Purehacer) 
Witveeas J, 8, Allen 
Salesman, * 


The plaintiff wae called as « witness by the defendant 
and testified that he signed the contract and the rider, tut thet 
when he signed the rider it wae net attached te the sontract; that 
at the time he signed the contract they said that in ten days he 
Would get the contract on the Lake Hluff preperty; that Reyer said, 
"the contract is just to bind you that you bought a lot. In ten 
days we will give you the other contract, It is gcing te be open 
in ten days and you get the ether contract;" that he, (@ plaintiff, 
never went down to the Hinsdale property; that he ees not know 
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yhere the property is located, 

The receipt for the $50 which wae paid by the plaintiff 
aS earnest meney was introduged in evidence, and shows that the Let 
vee Let 364 in the Green Bay Mighlands subdivision, [aeferrea to 
in the testimony of the witnesses sleo an the bake Bluff subdivisions], 

The defendant asks for a reversal of the judgment en three 
grounde: (1) that “the court, having admitted evidence of part of o 
sonvereation effere’ by plaintiff, erred in refusing te edeit and cone 
pider evidence offered by defeniant of the entire conversation; * 

(2) "fhe court erred in restricting the eroca-exanination of the 
plaintiff and his witnesses by 4efencant's couneel;" (3) *Tho aourt 
in finding for the plaintisr, dd se coutrary to the manifest weight 
of the evidence. " ; ; . 

We do net think that the court erred in denying the de- 
fendeant's offer te prove what io referred te by the defendamt ae the 
entire gonversation, sart of which had been brought cut by the plelne 
tiff. The evidences 41d not relate te « conversation part of whieh had 
been brought out on the direct examination. I4 wae independent evi- 
donee conetituting the principal defence ef the defendant, As wtated 
by the trial atterneay for the defendant, the offer was ae fellewe: that 
*ne [keyer] proposed to Linzer Tthe plaintiff] that he buy « lot in 
another subdivision an4 pay this 6366 down om it; and thet ideser said 
yea; an? that there was « contruct drasnm on anether let in another eub- 
4ivision in the presence of this man an¢ that thie $500 was eredited 
on that other purchase, * 

This offer waa made by the trial attemey for the defende 
ont during his creas-axauination of Senry F. Heyer, a witness for the 
Plaintiff, Accerding to the well esteblighed preetice in Llilineis, 
that was not the time to make the offer, The proper time te efter 
the evidence would have been when the defendant wae putting in his 


ease. Peyton v. Village of Morgen Fark, 172 T11., 10%, 186; Amhouser- 
Busch Brewing Aesoo. v. Hutmacher, 127 111., 682%, 657; Bell v. Pravitt, 
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62 TLl., 361, 367; MeBniry v. TrinGity fy, o,, 17 kl, App. 152, 
168. YVurtherwore suvetantially «11 of the evidence sontained in the 
offer wan adwitted by ths court «hen the defendant wae dotroducing 
his evidence, 

the contention of the defendant that the ewart erred in 
restricting the orces-examination of the giaintiff and ef hie wit- 
neeses by the defentant's trial attorney, relates te questions of 
the defendant's trial attorney by which he sought te #licit testimony 
sinilar to the evidence contained? in the defendant's offer which re 
have just ‘lecuseed, The gubetance of the questions whieh wera asked 
the plaintif?’ wae whether he war net tol¢ tnet he cowld not get a con- 
tract in the Lake Bluff subdivision, wn¢ whether he paid the €300 on 
& gentract for a lot in Winedare. Tae eubstance of the oncetions 
whieh were asked the plaintiff's witnesses Allen ond Meyer wae whether 
it was not a fact that they teld the slaintiff thet they coukt ret 
$911 him os lot in the Leke Bluff aubdivirion because that rubdivisien 
Waa not eopoied, bat that they weuld sell him « lot in the Timedele 
subdivieion; and thet the plaintiff egreed te bey the lot in Sinsdale 
and agreed that the $306 shewld be applied em that let. 

Ge de not think that the ralings of the court complained 
of in regard te the oreee-exasiuation of the plaintiff and ef his 
witnesses were errancous, The record shows that the questions were 
Hot asked for the purpose of impeaghing the witnanses otther by other 
witnesses or by the sal f-sontradiction of the witmesees themselves; 
bat wore anked for the purpone ef slielting evidences im supvert ef the 
defendant's ease, In thiw sepeet ihe objections to the questions 
were correstly sustained fer the reasons which we have previously 
stated in regard te the defendant's offer ef wridence whisk the court 
refused. 

| The contention of the deVendant that the finding of 
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the court is comtrery te the manifest weight of the evidense in eur 
opicion ia not supported by the evidence, 

Yor the reasene etuted the Judgment of the trial court 
ie affirned, 





Resurely, 7. J., ond Batehett, 7.1, conour, 
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WA, JUSTICE JOHNSTON OSLIVERRD THE GPINIO“ OF THR GouNT, 


Tais is an action brought by Morris Axelroad, the 
plaintif?, against the Acorn Lawidry Company, «= corvoration, the 
4efendant, to recever the sum of 9000 as payment te the plaintiff 
for services rendered by the plaintiff wider am slieged verbal 
eentract with the defendant, in which the plaintiff agreed te 
furnish the defendant the owe of G6600 te be used im carrying on 
the defendant's business, 

The eaee was tried before the court and a jury. The 
jury foun in favor of the pinintiff and assessed hie damages at 
9000. The court entered Judgment on the finding, and the defend 
ant wreneented this «presi, 

The undisputed evidence shows that the plaintiff was 
om ineoranee broker and aleo that he semetiuse procured loans as a 
broker; that he hed friends with money; that the defendant was a 
corporation conducting @ iaundry business, and had on tre cecazions 
employed the plaintiff as a breker te procure leans for the defend- 
ant, for ene of which the plaintiff was paid 10 per cent commia- 
sions end for the other 123 per cent commiscione; that the de- 
Tendant desired to obtain sncther loan; thet the defendant wae in 
& deeperate financial condition and hardly had any security for 
the loan; that there were two sortgages on ita real estate and 
two chattel mortgagee on ites persenal oroperty; that cheeks of 
the defendant were being returned from the bank marked net suffi- 
sient funds; that the 4efendant owed money for insurance prewiume; 
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that the defendant wae in need of money and wan shout te be 
*eleved up;* that in this situation the steckkelders and direeters 
ef the defendant ssked the plaintiff te proeuwre « lean fer the 4e- 
fendant; that Jseob Levine, David Rosenberg, Onesr fianenberg and 
Irving Bender, who compened ali of the etuckhold¢ere and 4irectors 
of the defendant, met at tie heme of the plaintiff; that twe 
propositions were suggested, ome of whlch wae for the plaintiff 
te procure $10,090, pay off o mortgage of about $4,600, “clear 
everything and pey eff al) the current bilis;* that the other 
Proposition war that {f the $1¢,000 lean could mot be obtained, 
then the plaintiff was te secure a 25,000 lean; that the plaintirf 
rae wnsble te megetiate the $10,000 loen; that 14 wae agreed thet 
the $5,060 preperition sheul4d be increaved to $6,060; that at the 
request ef the plaintiff and withthe consent of the defendant the 
plaintiff ts attorney prepared minutes autherizing the oresident 
end seeretary of the delendset to seke the loom; that dering the 
time that the attorney was preparing the minutes, Gnear Aosenberg, 
David Rosenberg and the plaintiff case to Ade effiee three or four 
times; thet *they" brought the corneration records of the defend+ 
ast to him; that theresfter the plaintiff advanced $1,000 ¢ash to 
the defendant; that subsequentiy iam Geld an¢ Devid Aats were «lac- 
ted directors in place ef Jacob Levine ond Irving Bender, whese 
interests they had bought; that the plaintiff tendered the balance 
ef the money to the defendant and requested the defendant te exe- 
cute ite mote te nim fer the 36,000; that the tefendant refused. 
The principal question of facet in diesute isa whether 
the parties agreed on the amqwit that ene te be paid to the plain- 
tiff for proeuring the lew. According to the evidence of the 
Plaintiff and Levine the smount was definitely agreed on, und it 
wan to be 15 per eent of the $6,600, namely S600, The evidence 
of Dawid Rosenberg ond Geeer Rosenborg tends te shew that the 
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amount wag not definitely agreed on, 

It is contended by the defendant that “the gleintirr 
failed to show that any contract was ever entered inte with the 
defendant regarding the alleged leon.* 

We are ef the opinion that there is suffielent erie 
éenee to sustain the verdiet ef the jury thet «a contract wee an~ 
tered into by the partiae. Ome gontrolling faet, whieh is undie« 
puted, is that the plaintiff setuslly advanced F1G00 te the fae 
fendant on the loan, [It is net resucnabls te eupseee that the 
Pisaintiff would hove advanced thie money whless a sonmtract hed 
been definitely entered inte. Furteermere, there is testimony of 
Levine whieh would indicate thet the defendant refused to carry 
out the contract because Kax Gold and David Kate, whe purchased 
the interests of i.evine ond Bender, when told of the terme ef the 
low sald that the plaintiff's commission was tec much, and that 
they might be able to raise the soney themeeives, 

The defendant alee contends that the statement of 
Qiaim is defective in that 14 does not allege the Length of time 
that the lean ware te ron; and that there fea no teatisiony of thie 
fact. 

In amewer te thie contention it may be stated that 
both the plaintiff unt Levine testified that the length of time 
ef the contract “a to ba one year, 

The defendant further ebjeets that the statement of 
@laim “alleges that frem the $6006 low: there wae te be deducted 
only the ineurance premiums due frou the defendant company, while 
the entire teetizeny on this point, including that of the plain« 
tiff, is that the plaintiff demanded that the individual indebted- 
neat of the steckholdere, amount te aporeximately $1,006, sheuld 
alee ba deducted from the $6,000 loan to be furnished, and that 
was one of the main ebjeetions of the defendant te the teras of 
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the plaintiff's provess). 
Agnuming for the eake of ergument that there ie even a 
varienoe between the statement of claim and the preef, it is a 
sufficient anewer te the defendant's objection that the vari ance 
was mot pointed out speciticsiiy om the trial, as is required by 
seh wy ¥. Sehermen, 146 ikl, 840, 849; 
Soe, 6G ELL., 220, 228, 





Serney v. Bars 
The defendant esntends tant the lean was an individual 
lew ef the plaintiff, and toat se the interest is usuricus the 





pisiniiff esnnet recever, 

in our view of the evidenes there is wufficient evie 
denee te justify the garg Jin thie that tne plaintifY wae acting 
a@ = broker a4 mot ag att individual money Lender; ent the rele 
ia thet brokers, negotiating leane ef other veople's ueney, may 
charge the borrowers oouslseions without thereby waking a lean at 
the full rate of legal interest, Ganteer vw. Sghmehtz, 706 I11. 
860, 863; Heyt v. 2 kek Te vr Savinge, 120 f22. Bee, 
594. The plaintify hed asted ae a broker in negotiating twe ether 





ieans for the defandunt, for ene of which he received = commission 
of 16 per cent and for the other 123 por cont. It ie true that 
the pilaintis’ teatified tant during the negotiations in regeré te 
She lean he seld he "wigut wake arrnagements with you myself if 
< gam furnishm you money, sy own soney.” However, we think that 
it is o fair inference from the evidence that the plaintiff did 
net intend to furnish the money Himeelf, Fhe faet ie that the 
$1,000 whieh he actually sdvenced on the leam wae borrowed by the 
Pisintiff fron a friend of bis, to whom he gave a commission and 
agree’ te give « chattel sortzace. 

The defendant centende that the alleged parel sontraat 
is with o corporation, and that no definite agreement wan arrived 
at with the directors acting as a beard, or by any one authoriced 
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by the board. In our opinion there is ouffialent evideses te jude 
tify « finding thet the contract wae made with the full knewleage 
and censent of all of the eteckhelders ond directere ef the core 
poration. 

The rule if that the steckeeldere ef a corporation 
@en ratify any informe) er irreculer set which is within the cer- 
porate power, 10 Cyclopedia of iaw and Presedure, g. 73; 3 
Fletcher on Corporations seo. 1860, pp. B80, SOI. 

Tt ie ebieeted by the deforcant that the eeurt ineore 
rectly inctrneted the fury. 

The Jury were inetructe4 orally by the court anc no 
specific ebiection wae made br the 4eferdent te the inetreatione, 
The queetion of the correetmess of the instructiona, therefere, 
wae not saved for review as ie required ty the rule ef practice 
ef the Sunicipal esurt Ai vecting that chjeetions ta instructionsa 
given oraliy should be epeeific. Frenrare +. Halberg, 246 i11. 
95, 07; Geo, 17 Thi, 
agp. 342, 345. 

The defendant further centends that the judgment 





should be reversed because the Jury vere prefudiced by the fellegw- 
ing onewer of the plaintiff te the question sy Bender 414 met ape 
poar ae a vitmess: “Reeouce if 4s io here to teetify te fects 
there cowl4 be a sudqnert for $660, whic: he w4ll be Liable fer te 
Behee ond Gol4, the tec partners, when they bought bie out, they 
sicnet for certain Liabilities. He would be ldable fer 3460." 
The court suctained the sation of the defendant ta strike out the 
anewer, In this stete ef the recerd, ve do net think thet the 
fees should be reverses, af in eur ooimien the verdict ef the 
bs ie tesmeen ates + gt ie affirned, 

AFPIRESS, 

SeSurely, ». J., and Matchett, J., coneur. 
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AUTSORS PARBS, » Corcoration,—— 
Appellee, | 
APPEAL PROM MOKICIPAL couRT 

v8. 


oF Sureaco, 
JON J, BAOWK 


Appellant. | 9AZB & a FH 617 


« SUSTICR JOUNSTON DELIVERED THE OPIKION OF THER couRT. 


Thie is om agtion brougit by the Authors Srees, the 
plaintiff, againet Joun 3. Brown, the defendant, te reeover a 
balanes of 6174.54, alleged te be due te the plaintiff en « 
written contract for a set of books ontitied the Authere bigest. 

She ease was tried before the court amd a jury. At 
the clese of ali of the evidence the court peresmtorily instructed | 
the jury to return a verdiet in fever of the pialntiff., From the 
Jadement on the verdict the defendant bas prosecuted this eppeal. 

The contract wae signed by the defendant after an 
agent ef the plaintiff had shown him saxpler of the saterinl, the 
paper anf the binding of the becks, The bocka were delivered te 
the defendant on Seteber 14, 1924, and were in the pooseseion of 
the defendant at the time of the trial. 

It is the contention of the defendant that the beoke 
aid mot avoord with the sample, The aansger for the plaintiff 
testified that ke superintended the filling ef the erder ana that. 
the books were the came ae the sample; that he kmews that they 
were the same because “we bad that kind of bocks and me other in 
ateck,* Letters from the plaintiff te the defendant requesting 
payment of the bill were introduced by the plaintiff over the 
objection of the defendant. 

At the close of the plaintiff's case the defendant 
made a motion “te take the enee from the Jury on the grownd thet 
Plaintiff had not made out a proper ease, had net eulfleilentiy 
shown that the bocke delivered were like the sample, * 
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The gourt denied the motion. 

The defendant then testified on his own behalf that 
he did not see the books when they were delivered; that he suge 
gented = correction in the certificate but that he hed net exe 
amined the books as to thelr sppearanae and quality when he sug- 
gested the correction; that he weuld have paid for the beoks if they 
had bean like the sample in materici ani appearanes; that «hen he 
wae sacked to pay fer the books he told the slaintiff that when they 
delivered the beoks he orderad he would pay for them; that he ree 
ecived letters from the plaintiff in regard te the setter and that 
he telephoned the plointiff that he weuld pay when he received the 
beeks ke ordered. The defendant wae socked thie question: “New, Mr, 
Brown, were theese becke like the semple shewn yeu by the sal oamen 
ae te paper, material and binding?" The defendant anevered “ko, * 
After the answer wae mede the trial attorney for the pisintiff ed- 
jeeted “en the ground that there is ne sample in evidence ner any 
ef the booke; they vould be the best evidence,” The court sustained 
the objection. Similar questions eslling fer conclusions were acked 
the fefertant, and ebjeetions te the questions were sustained, 

Ve are of the spinieon that the court sheuld have granted 
the metion made by the defendant at the clese of the slaintiff'ts 
ease to take the ease from the jury. The plaintiff aid net preve 
by competent evidence thai the becke that were delivered te the 
defendant conformed te the sawple. The only evidenee of the 
Plaintiff in this regard wae the testineny of the manager of the 
Plnintift, and hie testixony consisted merely of the conclusion 
that the beeks were the same “ae eallied for by the order," This 
testineny of the manager van similar in character te the testimony 
of the defendant in regerd te whether the books were like the 
sample, Both witmersen testified to eonclusions, In over-ruling 
the motion of the defendant and in sustaining the objection ef the 
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Plaintiff’, the eourt ruled ineonalstentiy, 

The defendant, however, is net in «a position toe com 
Plain of the ruling of the sourt in denying Wis uoties, am the 4e- 
fendant waived that right by imtreduscing evidence on Kie ow heew 
half, and net renewing the motion at the clove of all ef the ovte 
denee. Ferrero v. Knights of Seourity, 309 11). 476, 478, 479; 
Barriga v. Shebek, 151 111. 287, 3. 

independently of this question, however, ¢# are of the 





opinion that the court comaitied reversible errer in peresptorily 
inetructing the jury at the slese of sli of thea evidences te find 
in faver of the plaintiff, We think that there wes evidence on 
| behalf ef the defendant webjected te, which was sufficient te 
have Justified the court ia syubmitiing the case to the Jury. The 
defendant teetified tani he exasined the booke te aseertain their 
eondition an4 quality im eomparisen vith the somple; that he would 
have aceepted and paid fer the books if they had been like the 
sample in material and sagppearaner; that when the pieintiff aeked 
him to pay for the beoks he tel’ the plsimtiff thet when they 
delivered the booke he ordered he would pay ‘or them, 

The reasonable prewowotion from thie teetineny io that 
the books 414 not socerd with the suwple, 

The vule iw well eetablished in regard to éireeted 
verdicts, *tnat the party against whem the motion te 4ireected ie 
entitled to the bene?it of «12 the evidenes in hie favor in ite 
moet faverable aspects as to kim sud ef alk presumptions that aay 
be reasonably draws from eueh evidence.* Year v. Yeas, 255 ili. 
414, 41%, Te the same affeet ia the case of Welldrer 

v. Erug, 202 ill. 472, 475. All contradictory evidence or explana- 
tid siroumstances must be rejeeted. Teas v. You, supra (p.418); 
be, 229 TL. App. © 








162, 107. if there is ony evidence fairly tending te support the 
4efendant's plea, the defendact is entitled te the benefit of 
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the evidenee, and to have it considered by the Jury. Anderson v. 
Widiiems, 262 121, 303, A motion te direct « verdict is in the 
nature of a demurrer te the evidence, 

Counsel fer the slaintiff contends that *aven if the 
books delivered were net according te the contract, they were ace 
oopted by defendant by hin failure to return or offer to return 
them, and by having the name changed.” Theee cusstione are quese 
tions of fact on which there is « 4iepute when the evidence of 
the defendant fe «iven the mest foworsbhle construction of wht eb 
it ie auseeptibie, se muet be 4ome om o motion to direet « 
werdiat. 

Per the reasons eteted the fudexnent is reversed and 
the saute remanted, 

ERVERSED ABD RYBAEDSD, 


ReSurely, *. 37., and Katebett, J., eoneur, 
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WA, JUGLLGE WATCHES BALTYEARD BAe oPLetoN oF THe couRT, 


This appeal fa frem an erder denvine tha metien ef 
4efccdom? Sherwin to set aside « facement antered hy aanfeseion. 

Tae Tule te be spolied im auch cosen has been aften 
stetet end it isn winecessary te site auiverities, If upem She 
reser? it avpogare that a defendant hay s meriterieun Astance, it 
ix on skuae of 4iseretion te deny his sation te set asi4e and 
Grmtereatfigavite im plaintiff's behalf ara net reesired, 

Im this ¢ase the confession wee made by virsue of 
ati allege’ pewer ef aitorney sitached te a writing whieh plisine 
tift desiae«fes as *a certain oroniasory note.* Li is sitached 
te the statement ef claim and made a pert of it. LetTendant 
#tressgucly contends that it Le net a negotiable inetrmuent 
withis the meaning of the law, Theat point, wevever, 15 Wiis Ret 
be meseesery for us te decide, 

Tha imetrement is signet by Willian kh, Felte, arrence 
Klein ané4 éefendent Tharvinu., The juteuant «as eon fsered against 
Sherwin salene, ond tae petition of Saerwia «lates Daet pisintiry 
ie the brotser-in-law of Sieia, ese af the osesakera, sik that 
be, Gherwin, signed the nett as an aceenmedatiqn miderser Ter 
Weits ané Alein; trat the instrument xe to be uwoad ab the Borris 
Pian Bank ana tat he, Gherwlni, wac premised that the nete eeuld 
not be megetiated with) securlig «ue depusited wits Sim, which 
Was never done. 

Defendant Sherwin says that the note van frauiulentiy 
negotiatdd by Klein to the Morris flac Donk, oni tant it was eub- 
sequently paid by Klein tn full to the bank and returned te Klein, 
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who gave the note to hie brother-in-law, who confessed judement 
upon it, knowing that it had been paid. 

Sherwin saya that plaintifY ie net a bona fide heider 
for value; that he paid no money for the nete, wid that the same 
had bean paid in full by Kiein before elaimtiff got it, and that 
feet eas well known not only to plaintiff but sles to hie atterney. 

Plaintiff here urges that the petition of Sherwin te 
¥e-ogpen the ease ia unartfully drawn, and thie mey be conceded, 
althoug” it is probably not more #6 than the statement ef claim, 
which fails ta allege that the evpcesed nete wae either wade or 
4eliveres for any valuable conaideration te the eriginal payee, 
er that the plaintiff gave amy eonelderation for it. 

The affidavit of Sherwin ie sucperted ty an affidavit 
from “elites, whe saye that Shervin reesived ne soneideration fer 
Signing the mete; that he snd Eiein berrowed money from the Morris 
Plen Bank on the note, and that Klein paid the mote in full te the 
bank. He also gays that the plaintiff, Barancix, ie net the Larful 
or righttul owner of the note, but bose faleely and @raudul amtiy 
eeonfossed Juigient on a note not hia property, wie wae paid in 
full by Kiein, 

Gonstruimg the statenent ef eleaim ond these affidavite 
tegether, it therefore apeera that the piaintiff peide a note 
for whieh he gave no consideration and whieh the affidavits of tre 
of the elaqners of the note positively ever hae been paid im full, 
whetie one of these afSidavite denier that nlaintiff ie the ewner 
er the mote at eli. 

Pisimtifr eites cases to the effeet that it is no 
Sefense as ageinest a helder for wulue in due course that defendant 
signed « mote an an accommodation maker er that, se agaimet euch 
holder, the nete was paid in full to the original payee before 
maturity, 211 of whieh may be conceded. The record before us, 
hovever, fails te show tust the plaintiff isa « holder fer walue in 
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éue course. He dees not aver in his pleading that he ever gave 
anything ef value for the note. On the other hand, the affidavite 
mubmiited aver thet plaintiff entered inte a seneviracy with a 
soemaker te defraut the defentant by confessing judgment en a 
note which had been in fact paid ond of which note, one of the 
affidavits submitted avers, the plaintiff ie net the owner, Sugh 
Judgment in good conecience ought met te stand, wid the order 
denying the motion to set avide the same wili be reversed ond 
the exuse reuanded, 

REVERSED ABD RERANGED. 


MeSurely, >. J., aud Johnston, J., ecneur. 
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+ SUGTIGH MATQUETY DELIVEarD THE OPLios OF TH GoUnT. 


On July 3, 1924, plaintiff's totestate, while driving 
an sutomebile aeress defendant's railroad at the intersection ef 
South Ackland avenue ond 136th etreet, was struck by a train of 
defendant's cars, receiving injuries from whieh he died, Flain« 
tiff brevght suit wider the statute, alleging general negligence 
in the centrol and management of tae train, aise negligence in 
failing to keep a leckeut and in not ringing the bell or bleving 
the whistle, ae required by etatute; aleo im failing te have a 
member of the train erew stationed won the foresest eur of the 
train, 

| ‘By the fourth and fifth edditional counts plaintirr 
Sought te charge the ingury inflicted wae wanten end wilful. 
These additional coumte, Son. 4 and &, were presented and leave 
te Tile the same requested after the sencluaien ef all the 
evidence, The requeet wae féenied by the court. The pleintirs 
heving rested hor ease, defendant soved for an Lastruction te 
find defendant net guilty, woich setien wae granted, oné @ ver~ 
diet of met guilty returned by the jury, whereupen, over-ruling 
metione for s new trial ent in arrest of Judguent, the court 
enteret Judgment sp the verdiet. 

The ewontroliing question in the ease ia whether the 
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court erred in directing # verdict, and the rule to be applied in 
such a case Le wold settled ln tais otate. If there iw any 
evidence from whieh a jury cam youcenabdly find that the eaterial 
ellegetion»s of plaintiff's dealeration heve been proved, Lt is | 
error to direet a verdict, The rule was laid down im Libby, 

vw. Sook, 222 Til, 206, aud has been fellowed in 
many subsequent esses, 

The perties strenucuely erque the question ef whether 
there was any evidence from which the Jury would be Justified in 
finding thet the defendant wae negligent, as shieged, tut in the 
view we have taken of the gaue 1% will be wanevessars te diseuse 
that point further then te easy that the court io ef the epinien 
that evidence was given fer the plaintiff whieh woul4t require the 
eubaiesion of that quention ta the jury. 

& eloser queation, hovever, ani one of equal Lunport~ 
@nee, is raised by the contention ef the defendant that there is 
Bo evidence im the record from whieh the Jury could find that at 
ena priar te the time of the heeacning of the aeoident plaintiff's 
intestate wae in the exereise of due care for hin oem anfety, but 





that on the contrary the evideno® conclusively shews, oo a matter 
of lew, that plaintiff's intestate wae guilty of sontributery 
negiicmees whigh will ber a recovery. The Law ef thie state 
vequires suek proof by uo plaintiff tn thio clase of cases, As vas 
gaia in Biler, 229 t21, 300: *Preet’ 
by the suatnaser thet he wae in the omereiee of ordinary ware 
for hie orn safety in eenential te his reaovery,* Thia rule has 
aloo been annowneed by courte of review of thin state in many 
subsequent sages, 





It therefore becomes neseasary te exncine the avie 
denee in order to feteruine whether the jury could reasonably find 
that oues proef of care ef the plaintiff's dntecetate wae wade, 
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There was evidence tending te shew the following facte: 
The aeseident in question cccurred July 3%, 1994, at sbeat 1:20 p. =, 
stan@aré time, at the ereasing of the intersection of South Aghe 
iand avenue, a public street running nerth and south, “ith Swet 
246th street, o public street running east an¢d weet, This goint 
was cutelde of the city of Chieago, amd at that point Ashland 
avenue Grosees at grade several railircad tracks that run «ast and 
weet, Hast of Ashiand svenwe there were a large muwber of tracks 
eonetiiuting a swWiteuing gard, aid some of ine evitekes weed in 
operating treine and oarg in this yard ate wery clone ty the east 
etge of Ashland avenue, while sace of the awitehes that comect 
oertain of the main traake by meane ef eroas~over tracks are weet 
ef Ashland wrenue, At this point several trains pass over Agnland 
avenue op regular rage, bub there was alee seme switening snd 
shupting of cara baek and forth over these different treeke and 
aerces the public highway, 

Prem 360 te 400 feet south of the eressing and gust 
@ent of A@hland avenue was Iscate’ the plant of the Illinois Brick 
Compony, ot which plant plaintiff's intestate, Senders, whe was an 
eleetrician, worked, ae ai4 nds sonpanion, a mat named Walters, whe 
Was with Gandera on this day and whe et the sane time reeeived ine 
juries from whieh he alae died, A pleture in evidence shows a rond- 
way frou the yarde of the Iiineis Brick Company te Ashlend averue. 
the deceased had worked for the Brick eompany for some time and wae 
thereughly familiar with the situation at the polet where the acci- 
dent oceurred. Thie orcesing wax about half a wile from the olty 
limite ef Blue Island; it wae a country ereewing. Weat of Ashland 
avenue on either side of the eroscing wae an opem farm country. A 
person coming out from the plant of the Iliineis Brick Company and 
turning te ge north, as Sanders did, slong Ashland avenue over the 
tracks, st 02] times had a clear and unobstructed view of the 
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tracks to the west for the Jiatence of os mile or twe, 

Astiogd avéeiee wae at tale time a much traveled 
highway. There wae no Wateumnan oF Plage «at the creasing; thers 
were no gates end mo autemstia beli to warm the traveiers of the 
meveriont of the care on the tracks, nor with ide partieular tradn 
of care was there any man riding on the forward ond of tae most 
@anterly oar ae it wan backed from weet te enat te eragne the 
hi ghwmy. 

PMiaintifr*s intestate hed bean werking for the Sri ck 
company about feur or five years and wee therefore thoroughly 
fewiiier with the ercesing, In the ecurse of hie expioyment he 
went to the plant «f the brick company ones « week and semetines 
avery day, end im eo going used thiw oreueing, There wae no ordi« 
nance or statute requiring tat a Flageen be kept there, or that 
gates or belie #heowlhd be maintained, ter any orig of the Lliineie 
Commeree Commission to taut of feat, 

Astlund avenue at Gale point iw siaby feet wide; that 
part of the street wat.oh had been inproved Was ahout thirty Teet 
wide. It was not paved bul wae wm ordinory dirt oy grovel rondway, 
wuddy in wet weather and duety in dry weather, Yeviern avenue, 
whieh ie an luproved eenerete road leading te Chieage, ie ene 
wile weet of Ashlend avenue and rune serth and ecuth, while 
Halsted street, another senevete voud whieh Leads te Chicago, 
Tene wnerth and south and is one mile enet, 

The traffie en Avidend avenue wae heavier in the 
morning ant in the evening tham at the weiddle of the day, At 
the time of the aseident there were na other engines or care 
moving near the orcaeing and practicaliy no traffic meving sLong 
Ashland avenue. . 

Senders and Walters left the slant of the Brick cose 
pany in on automobile, ond the only other vehicle in this vicinity 
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at this time was an ice cream wagon which had eroased the oross- 
ing a short time before, 

The train in question sensicted of twenty-five Loaded 
and two expty care with the engine end tender, [4 bad @uertly 
before been switened weet across Ashland avenue, and at the time 
of the accident was being backed along thie sowth or lead track 
from the weet toward the ereseing or Ashland avenue at a speed 
of four or five miles an hour. The defendant contends that the 
movement ef the train before it resened the creseimg had been 
eentiaweure for a distance of af least 186 feet, but the plaletirr 
contends (and there le evidence from «bich we will aseuse that the 
jury would have been Justified fm eo finding) that it was st one 
time meving #0 slowly ae to appear to wlinecaes whe saw it te be 
Gtanding, Aw 1% appreached the eroesing ome of the members of 
the orew in charge of the train wag in the aet of climbing wp en 
the side either at the rear of the first car er the front of the 
second one. there wae evidence tending to show that another 
member of the orew was sitting near the ¢roacing with hie back 
to the crossing sign an4 looking sorth, but he did wet abteust 6a 
flag the orovsing. 

Plaintiff's intestate, with Yalters, and ane thor 
feliew emiloyee named Wiehofen, heaving finished their werk at the 
Briek company plant, started back in the direction ef the eross- 
ing. Wiehofen, whe had “is own gar, left first and drove out ef 
the yard of the plant inte Aghland evenue ané then north aleng 
Ashland avenue end over the erossing, traveling at a speed of 
twelve miles an hour. Seeing that the train wes moving, he 
stepped on the gas and hurried scress. Sanders ond VYalters 
followed in their car and were struck by the train at the middle 
of the crossing. 

| The only eye-witness of the xccident, whe was at this 
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time sitting by the svitehman's shanty about thirty feet south of 
the tracks snd eating his lunch, suys that he did not see the 
automobile in whisk Genders and Walters were riding witil just as 
the collision oecurred; that his attention was first attracted 
by the conductor, whe enlled hie attention te the cressing of 
Wizehofen's automobile which he save was making an awful acize 

amd agveared to get across with about ten feet to spare and was 
ebout fifty feet north at the time the automebile driven by 
Sanders was struck. He says that it leoked like the sutomobile 
Was hanging ou the bweaper of the car. At ebout this time a 
member of the defendant's crew kad been getting up a iadder at 
the eide of the car and got wo on tep ot it and gave signais te 
stop. The trein went about 120 foet betore it stepped. When it 
aid so, tire nutome bile Was partially uncer the foremest part of 
the car amd overturned en one side, 

Siehnsfen testifies taat as he evvroacheéd the tracks 
the train of cars to the weet of him anneared to be standing still, 
perhape 20 feet from Ashland svenve; that he kept on going, and 
as he get on the tracks he glanced to the west again aud then for 
the Tiret time saw that the ears were in metion at about five 
Miles an hour; thet he thereuvem stepped on the gaa aud got across; 
that as he wee about ever the tracks he heard a woise es though 
& train might have hit something, slowed wp and leoked back, and 
thet he sew that the second car from the head ead of the backing 
train was then en the crossing, still moving, amd that it did not 
eome to a stop while he wes there, 

The evidence tended to shew that after striking the 
train pushed the sutomobile in front of it, and one of the men 
in the automobile ae it was earried aleng appeared to ome ef the 


witnesses to be striking eut in the air with his hand. The akémmobile 


(at ant prier te the time it was struck was beine driven by plaintiff 's 
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intestate, Sanders, 

The foregoing are, we believe, all the material facts 
bearing upon the question of the care exercised by plaintiff's 
intestate for his own safety. It is undoubtedly true, as the 
plaintiff points out, that it is ordinarily and usually a question 
for the jury to determine, in view of the entire situation, as show 
by the evidence, whether an injured person was or was not in the 
exercise of due care at the time of receiving the injury; but this 
Tule, as well as that which controls in determining the question of 
alleged negligence of a defendant (which also is a question for the 
jury) is subject to the modification that there must be some evi- 
dence from which the jury can reasonably make the finding upon which 
the verdict is based, 

In view of the condition of the traffic, the situation 
as to the condition of the roadway, the open and plain view for 
miles that the deceased must have had of this railway train, this 
would seem to be a case where it is apparent that either he did not 
look, or, if looking, must have seen and failed te regard the most 
ebvious things necessary for his own safety and protection. It is 
undoubtedly true, as plaintiff contends, that the failure te look 
and listen is not negligence per se, but that an injured person may 


by many circumstances be excused from the performance of that usual 


duty. Chicago & Eastern Illinois R. R. Co. v. Schmitz, 211 Ill. 446; 
Chicago & Alton R. R. Co. v. Pearson, 184 111. 586; Pittsburgh, Cin., 


Chicago & St. L. Ry. Co. v. Banfill, 206 I11. 553; Pochcoo v. Illi- 
nois Terminal R. R. Co., 210 Ill, App. 598; Watts v. Wabash Ry. Co., 





219 Ill, App. 549, are a few of the numerous cases cited by plaintiff 
in which that rule has been applied by the courts of review of this 
. 

| A careful reading of these cases, as well as many cited 


i 
\by the defendant, establishes the rule which we think must be here 
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applied, namely, thet if',when all the evidence aubaitted has bees 
ecmeidered, it appear that there is no ovidence from whieh a jury 
gam Yeancnably infer due care on the part ef the person injured, 
then an inetrustion for the defendant showld be given. T., St. L. 
: BR, 3. Se » Ueiiegher, 109 Til. Aga. 67; : Toten oe Sed 
Be a 199 m1, App. 43; Specht 5 wy, So-, 933 tha. 
Ape. 304; Boblender v, Chisags © Soutiers Tecotion oo., 263 Tul. 284, 
are only a few ef the onwen whieh might be cited te thie point. 
Xudeed, each case must be controlied by the particular facts weieh 
appear in evidonea, 









it de true, ae the plaintiff points out, that im cone 
sidering all the evidence the imutinet of selT«preservation whi oh 
erdinarily teide te the exercise of due care eheuld be weighed and 
eonsidered; but ae was eaid in Seweli v. 0. Gt, 
262 Ti. S08: 
"Te eatablich and apply a general premumption iu favor of 
seich inks cour han wedferaly eld mast fe'mads.e 
Beither in plalatiff's brief ner upen oral argument 
when requested hae plaintiff’ pointed out a feet or = clrowietonce 
from whieh the fury sould ressonatly infer that the deceased at and 
guet vrier te receiving his injury was in the exerciue of due care. 





Tt fe suggestet that the train of cara may have angesred te the dee 
eeused, ae it 414 te ethers, to be wtanding st{22 and that he 
therefore wan Justified in etteapting te acke the eressing, The 
Plaintiff wakes much of tale suggestion which, we are inclined te 
think, 4a quite fmeaterial in view of the undisputed facts, 

Whether the train wae atending or mowing, it was in plain riew of 
the inieetate, woure, with the exervive of the least bit of are, 
he eould have ovoided all danger, He was *emiliar vith the eross- 
dug; he wae driving # sackine which, it is fair te presume, could 
have been easily Goutrelled, The narrow eacape of Wichofen she 
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precedes him must have aetet av a warning if he had been giving 
the slightest attention, or if he had been willing to take a warne- 
ing. Moreover, there is neo testimeny in the record frem whiek it 
ean be inferred that the train was stending, or appeared to him te 
be standing, at the precise time he desided to take the risk ef 
attempting te crose, It wan for the plaintiff te shew, if net by 
direct evidence at least by some fact or circumstance, that her 
intestate used some degree ef care; but there ia not a aeintilisa 
ef evidence tending te show that he did ao. 

Wereover, if there was any doubt on this guint, the 
fact that the evidence fails to shew thai the decensed eomplied 
vith the etatutory duty lapesed uoen him by virtue of section 161 
ef chapter 121 ef the Revised Statutes, would remove that dovbt. 
See Cahill's Rev. Stat. of Tilinsis, 1925. That statute provides 
in substance that a person eontroliing the moveuent ef any self. 
Propelled wehicle, shall, uven approactng any highway erossing 
railroad traeks at grade, reduce the speed of such vehicle te a 
rate of not to exceed ten miles an hour, and at grade oroesings at 
whieh step signe are placed such person shall bring the vehicle 
te a full step before proceeding over the railrost tracke, 

The wreontradicted evidence of Wiehofen indicates that 
in his attempt te gst across he speeded at the rate of twenty to 
twenty-two miles an howr, One witnese said that fishefm had about 
ten feet to spare and that the autemobile whieh plaintiff's ine 
testate was driving war obeut fifty feet behind. The train, by 
the uncontradicted evitence, was moving four or five miles an eur, 
ao that it is apparent that plaintiff's intestate must have driven 
at a eneed even greater than that of Fichofen. 

Ret only does the evidence fail to show affiraatively 
that deceased was in the exercise ef duc care, but we think that 
om the contrary it affirmatively establishes his contribytery neg- 
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Ligence, 

Nuoh hes been said im the briefs ae to the ruling of 
the court refusing permisvion te the plaintiff, after the olere of 
the ovidence, te fils two counts, im which on attempt waa made te 
charge that the defendant wae guilty ef sue wilfelimass and wane 
tomness ap Would preclude the neaenelity ef showing 4ue cere, The 
defendant gontencs, aseuming that these counte averred facts showe 
ing # eause of action for » wilful on‘ wanten injury, thet they 
ateted a new oause of action which was barred by the statute of 
limitations, Pisaintiff sentends to the contrary, tat it is net 
necessary to decide thet point, as we are of the opinion, woom the 
facts as set ferth, that there vee me evidenese from which a Jory 
Would herve been Justified in finding that such cause of setion 
existed, 

Thie point ie discussed at greater length in cease 
general sumber 309642, 








opinion this day filed. That ie o suit by the administratrix of 
Alfred 7, Walters, whe was riding with plaintiff's intestate at 
the time of the aceldent, in which he also wae killed, and it is 


uaneoeseary te repeat in thie opinion what in there eteated with 
refermmee to facts necessary te sonetitute a wilful end wanten 
injury. 

We senolude that the court, in view of the evidence, 
was obliged te iustract the Jury in this ease to return a verdict 
Vor the defendent, beeguse there wae no evidence tending te show 
fasas'prored fatl"ts foot te" setasiisn thet ta injesyneetaed 


vas Suita’ “ ipo ootind insofar as defendant wae concerned, 
The judgment is therefore affirmed, 


APPFISMED. 
MeSurely, ?. J., wid Jonneton, J., coneur. 
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APPEAL GA0R SUPPRIGR - <— 


ve. ; 
COMRT OF Chock seunTY. 


GHICASO & BACTSAs TiLIHOLG RAlL.caY 
and BALTIMORE & O8LG CHICAGO THRMTNAL 


RAILROAD O6., 
Agveli ants, 


«+ TUSRICR MARCHETY DELIVERED THe OPINION OF THE GovRT, 


The plaintiff? suet os the wiminietratrinxn of her dee 
gensed hugband ond recovered’ danages wader the etatute fer tn« 
juries sustained by the deceased on July 3, 10%4, from whieh he 
al od, 

Plaintiff's iatestate wae riding in on avtomebile 
driven by ogee Ganders, smd while eressing the dateravetion of 
defendant’: railway tracks with Gouth Auhlend avenue the automme 
vile wae struck by ears of a train of defendent, which wae then 
being pushed in mm eastward direction ever the oreseing. 

Sundera, the driver of the apie wed plaimtif@'s 
intestate were both killed at that time, 

‘The eceunte of the 4eclaration alleged negligence in the 
manasesent and eperation of the train in falling te smintaim « flag- 
mom at the eroacing, in failing te warn, and in falling te provide a 
flaguun, as required by statute, or an autenotie bell, on4 sles in 
failing te ston the train proesptiy. 

Defentanta filed plesa ef the general iseue, emt the 
enuse Was subcitied to « jury, which returned a verdict for plaintiff 
is the tum of 95,000, and in rospenve to « special interrogatery 
aneweres that the degeased wae net guilty of cetitribatery necligence. 
The court, over-ruling sotione to set aside the epecisl findinge fer 
a new triel ond im arrest, eitered jucguent for the ameunt of the 








ott nay: one aren wo sen al wr 
tye = mi fair ii a bp 


elisowmiéns caval anthiy axa ekaneenil: apie 
Ye eeiginsenee" ont anti peonllncne ave te 






Werte 











ot WRbe had) Daw (ethtionntee tae he. nowkeh ony rth tim 

Solin ed Maagiay aly iy. a a tt; ARR A belle 
ian oven tani Dugetic sol tps tent pat To edaben.t 

wantt qemisdidnn 02 yarekint ob aka tht. Te me ttaemm MM | 

a eben tt ninth Suis, <antenr oy wait ak opeinen, we: Hee, 

sh Gakd Bre. acpehouenanancne ime ad ae w gs ee om a. 


* - 
s agai ers at & eh 
P ey Lo “ae eae a an; f 


verdict, 

In several of the evunte of the deglaration there was en 
attempt mafie 46 otate a caaae of eatien for wilfwi and wanton tn} 8 
fury. Thue in the firet additional count 14 wae sisted, "that dee 
fendents, ond coed of thea, long prior te snd then and there con- 
soleusiy, wilfully aod wantenly refused and neglected te place and 
maintain, ¢r cause te be placed and waimteined, & fleusman at seid 
eroreing in the duytine fer the perpere ofcaremaid,* 

im the seqon’ additional eount it wae slleged, “that dee 
fentante, and ene of them, in disrepardt and violation of the provie 
sions of a certain statute known an "An Act concerning publie ati lie 
ties,’ long prior te and then wid there sonseiously, wilfully ana 
wantonly refused an4 neglected te plage and maintain, or sause te be 
Placed end maintained, a fliagman at paid ercusing in the daytime for 
the purgese aforesaid, * 

Ta the third additional count i¢ was slieged, “that dae 
fendantea, and eneh of them, long prior to and then and there cone 
eelously, wilfully and wantonly refused an4 megleeted to inutell and 
tointein, or canee to be inastulled wd maintained, eueh am automatic 
bell contrivances at sald ercesing for the purpose aforesaid, or any 
other equivalent fewices, * 

The fourth additions] eeuwst alleged, "thet defendonte, 
ané sank of them, set regarding, an¢ in vieisation of, = sertaia 
statute known ae, towwit: ‘am Act Coneernimg Publica Utilities,’ lenge 
prior te wm? ther ont there coneciovely, wilfully and wantonly re} 
fueed ond negleeted te imetell and maintain or csuae to be imetalled 
or maintained, such am autometic bell contrivance at said ereasing 
for the purpose aforesaid, or eny other equivalent device.* 

im an additional count filed May 2, 1925, it was sliced 
thet plaintiff in the exercise of ordinary care could have stepped 
the train in time te have avoided injury to the deceaend, and "“plaine 
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tiff alleges that eni4 ©, 4 8. I, By. Ge. them wad there reekieaoly 
and wariemly ram the eoid train agsine) euid moter vehicle and 
puehed sai¢ sotor vehicle siong the track in fremt of #414 train « 
ereat distunce, towwiti LOG feet; mit the phaimiif? further alleges 
that as a divect amd proximate remult, ec in eomeequence of sald 

G. & 8, i, Ky. Co's veckleas sad wanton gonduet, decesacd wan thrown 
from ssid agivr vetiele ami was sun over by sald train,” ete, 

&t the seielueion of tan evideexese fer plaiatiff ana 
agein at the comelusion of #15 the evidence, there was a motion by 
the defendants for am instructed verdict, whies was denied. 

The goned Was tried by the court ond submitted te « 
Sery ween the theory thai the evidenes wan of sues a ustere ao te 
ralee on ieeue to be deterwinec by the fury os te wheter the ine 
gury whieh reaulted in tha duets of clatntiff's inteestete wae wanton 
and maliciowe an ts¢ part of the 4efendant. 

Thue in the tenth inetrugtion, gives o% plaintiff's 
Fequeet, the jury wae told thei, “In one count ef the deglaration 
it is slieged, im exvbetonee, thet the defendant, Chigage and Zastern 
Tilineis Bailway Cexpany, wae eperetiang tue train up towards, eleve 
te emt about te gases over the ereseing is queetion; md taeat at the 
sene tine the person in charge of tae automobile wae operating the 
automobile up towards, clone te and atoud to passa Gver anid erose- 
ing; a4 that weither deceased ner ine poraom im shaxge of the aue 
temebile mew of the spyroach of the train te the eressing; ma taat 
by teans of the wreaises, there wee imeiaent daugey of tae train sol- 
Liding vith tho autempbile at the eronwing; and that the satd defend. 
amt then ond there kuew, or by the exercise of ordinary eare weld 
have known ef the slleged facts thus eteted; aif that by meane of 
the previees, ordinary eave woon the part of the sald defendant ree 
quired thet it should promptly stop est’ train, ond ast by the 
@xercine ef ordinary sare it could have stopeed the train im tine te 


K 















 ghi-haet wate an dee, Se diver y bia %: Kae 
Med Bade datind bik Puee ould ye eter abe oaue a 


Sattnenioad wat to dane ane Wt yout! ORE thy sae i 
made Kew ogni kaD /Paiedae Twn wat? Fa aang it sb 
epatt pabtawol Hy aint® oud Qaticrnan saw Yang a 
‘ee Dx Wad tas recht a GOP 

one gaiterece saw oLisvuvane alt) ta: Walid * laa 

~Unews Stee tare vneg bt seeks haw ot vet Ee 
see one a np ak mano od tial eaiibe 
ted ‘tokens « sn oe peng vit w ed | 
soso ii’ ida iw! wir Wilé“tn be 
hpmnioennlicnesmdbonisension hdr en 


abana scan bapitee ye \ wee WM 


havo avoided deqesesé'’s infury one death; yet that the gala detende 
ant then and there reekleerly and wantenly ram the train againet the 
automobile aad pushed it along the treek in front ef the train at a 
great distemee; and thet as = direct and proximate reowht, and in 
geonecequenice of gesid defendant's eaid alleged recklese ard wahton 
conduct, decensed was throw: from the autowedile and svetaineda 
bedily injuries from whieh ke died. if yeu believe from a prepondere 
anes of the evideree that the #ai4 defendant waa guilty ef reckless 
apd wasiten conduct ae ae slleged, a4 tost an « divest snd proximate 
Yeeult thereof deceased tuctainge! Injuries from eich he died se eo 
Gileged, then and unary auch girowistsacews, the fact, if it wee a 
Faet, that deceased 414 net exereine ordinary sare fer Bie een eafety 
weuld net be o defense te this euvit.* 
the defendumte tendered te the soeurt, with « request 
that 4¢ be given, af Inetrection te the «ffreet that altheush the 
jury shewl4 believe fren the evidenee, wider the law ae «tates in 
the inetruetieons ef the court, that the defandante were, or one of 
them wes, guilty of negitgence as churesd; thet if they further 
belieweg from the evidence, wider the inctrastiens ef the court, that 
Plaintiff's intestate, by using Kis faculties wlth ordinary ané 
feuscmable gare in leecking out fer dangers gould have aveidad the 
acoident, onéd that he Begiigently failed to 40 au, and thet such 
failure caused or prezimately contributed to caved the aceident 
which resulted im hie desth, then the plaintiff could net recover. 
| fais inetruction the court refused ty give, tet medie 
Tied 14 by adding therete the following clause: 
shah fave sureed'akenaisteny peior"(s' the hagsontng sf tie ana 
dent, the defendant, Chieags amd Baeterm ULlinete Railway Gene 
BF SIATcL und wenten Neqiigmse se chamgod in the dscharetion.© 
tm an opinion thie fay filed, Sen are v. 


oak Ttilineis Ralliroat Co., case mumber 399°7, we have dasorlbed 
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im detadi the eiroumetapees and senditiens wader wiieh taie seeident 
happened, aud affirned the Judgment of the trigi court entered wen 
an inetructed yer diet for the reason that the plaingary in tuat case 
failed te show by affirmative svidenoe taat her intectate at tae 
time of the aecident whick resulted in Bis death was in tae exerci ve 
of due care and caution for hie orn salety, i 

Reviewing the evidence in that we case, we alec have 
held that mo facta appsered therein from vhiek a fury covld reasane 
ably fing that the ¢efemtent wae guilty of inflicting « wanten and 
wilfwh injury. 

The focte here ere net materially 4iffermt frea the 
facts weigh appesred there; but ah the gonirellieg question, by 
Reason of tke givieg ef these inetructione in this euee, ie ehether 
there in any euch evidence of wanton end wilfsel injury in the reeerd, 
we have deeued 1% preper te here set ferth the facta ugen w2ich our 
oonglueion is bused. 

Zt wil3 therefore be wauneceurary te divuuae ta chia 
opiniesn tue quvetien of whether the recerd sontaine aay evidenge 
tending ta shee that plaintiff's intestate was ln the exercise of due 
eere, amd as ta the evestion ef the negiigence ef the defendant, ve 
Will emiy etate in thie opinies, as in the anders ease, thas the 
qourt is ef the epieion thet irresnestive of the auvation ef due 
gare, there wae evicemoe from whieh a fury miant reasonably Sad 
negiigesee on the part ef the defendant raliway company. 

Theat cusction, however, becomes tmunterial em this 
Teeerd as we view it, if there wee in feet mo evidence irom waish ® 
fury eoulé reasenabiy find that the imgury which pletetifr's ine 
testate sustained war a wilf. on4 wanten gne, 

Thiec court hae Beld im meny cases that it. is reversidle 


error tor @ trish court to aubmit au ienus in an instruction to « 


sary wen there ic ne evidence in the record upen whieh to base it. 
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@, Ghicege Ry, Uo. v. Haftrey, 36 Lil. Apw. S19; 2, Us Jiv, Soe y. 
Syundy, 97 111. App. 902; Vouge vy. 1. 8. Ey fe., 2 Tl. App. 241; 





has seereved of the game rule. 
the defendants contend persussiveiy that the counts 
te whieh we have referres 46 met set wo 8 ceure ef antien fer vil- 


ful and wanten injury, relying upon 3 
236 Lil, App. 594%. 

Zhis court is diseesei te adhere to ths rule ammeounced 
in that decision, but in view ef the conelusien at which wa have 





arrived after wonwidering a1) the evidetice, we are disposed te 
Place our decision upon that growid rather taan te dispose of a 
eases of thic ispertance upek ay teehnical question of pleading. 

We will briefly recite the evidenee tending te shew 
the netutch ciroumstanees wader which this aceldent eccurred. 
It teok place on July 3, 1924, « littie after ene o'clock p. m., 
et the intersection of Youth Aemien’ avenue, a wublie street 
Funning worth «m4 sauth, sith Yest 146th strect, a publie street 
running east id rast. | 

This place ia auteide of the ¢ity ef Chicags, snd 
near this latersection Astlen4d avecus eroener at grade four raile 
rood tracks which rum in a2 general easterly and weeterly direction. 
Baet of 4ehlend avemue ie a awitening yard, and some of the svitehes 
were very close te the ennt side of Ashiand avenue; ether switshes 
teat commected certain ef the msin tracks by moans of cross-overs 
were situated west of Ashland avenue. in a genersi way there wae 
m& oonelderable mucber of trains and earn passing ever thin orags- 
ing, md there was sonsiderakle avitishing and shunting ef cars 
back anf forth over thease differmt traska. 

From 366 to 400 feet south of the eraseing and Just 
east of Ashland avenue was icented the plant ef the Tllimeis 
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Briek Company, et which the plaintiff's intestate Walters, as sleo 
the drivers ef the automobile at the time of the injury, Br, 
Senders, werked, ‘the readway led frem the yards ef the rick 
Company to Ashland avenue. Both Walters and Ganders had worked 

for the Brick company for wany years sid were theroughly familiar 
with the situation ot the ssint where the saeeident accurred. Yest 
of Astland avenue, on either elde ef the ercesing, was oom farm 
country, end any one coming out from the slant of the Brisk company 
and turning te ge merth slong Ashland avenue, a8 Sanders and Walters 
444, at #1) times bad = clear and unebstructed view of the tracks in 
front of and te the weet of thes for the distance ef a mile or two. 
Im the early ond latter parts af the day there wae conelderable 
trevel uromn Avhleré avenue, Gefendants kept no watebmen or flagmen 
at the orsreing; there were ne xstes wi se aviomatic bell. There 
wae no erdinence by the Lllinois Comseree Comeianion or statute of 
the state requiring thet « flagewen should be kept there, or that 
gates or belle showldé be aaintaines, 

Aghlasd avenue at this elaee was sixty feet ride, ed 
that pert ef the street which hud teen improved wae aboiit thirty 
feet wide. It wae not paved tut was macadamized. At ond just prier 
te the accident there were no other onyines or cars moving near tae 
@foeeing than thoee of the train that struck the sutomebile in whieh 
plaintiff's intestate was riding. 

The train consisted of twenty-five leaded and twe empty 
care, with tae engine end tender. It had just before been switened 
weet seress Avhland avenne, and at the time of the aecident was being 
pueked sleng the seutherly track frow the weet toward the oreesing 
at a mest of from four te five miles an hour, 

There is a conflict in the evidence as te whether the 
eevenent of the train before it reached the ercesing was eontinuous, 


“plaintiff maintaining that the evidence tends to shew that some 
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Aistance west of the erensing the train came to « Tull stop, but 
we think that question immaterial. 

Senders and Taitere huvying Tiniahed thelr work at he 
plant of the Erick sompany, started tack in a ford avtomebiie im the 
direction of the orcueing, They were preceded by one fichofen, an 
employee of a different comcem, who had Left firet and dreve out 
of the yuré ef the Brick eompany plant inte Ashland avenue, tren 
nerth eleng Ashland aveoue an¢ over the crossing, trareliing at « 
speed of ten or teelwe elles an Sour, Sandere ond Valterea feilewed 
eome Jistense behind, traveling at about thw gane rate of epead, 

Wiehofemn testifies thet as he approached the arcesing 
the train of cars to the weet ef him appeared te be standing #t41i, 
about treaty feet from AcSbland avenue; thai waen he got op the 
tragkea he glanced te the weet again, thes for the first time saw 
that the care were in metien; he theresgem stepped on the gas and 
barely eucoesded in getting acress. Senders and Yulters fellewing 
@ few feet benind were struck by the train, which pushed the auto» 
mebile in front ef it ond moved after striking « dietesee variously 
@etineted at from 9 to 180 Feat before stopping. 

Thie train was « tramefer or awiten traln, conel sting 
ef 27 hex cars, °6 heated an4 tere empty care, with the writen engine 
sauple4t te the weet end ef the train, the front of the eacine betug 
next te the ears, Am this envine daeked westward hauling the osre, 
the eoutucter alighted fres the train at the yard effice, seme 860 
er 660 feet east of Aghian? avenue om the north side ef the traskes, 
The evitehmen rewained on the traim until it bad preceeded westward 
far enough to clear the weet croes-over ewiteh, whieh is 449 feet 
weet of Astian4 avenue, where the train atepped. The rear eritechnan 
alighted from the train and threw this ewiteh, and the cngine com 
manced te push the train enetward. The rear evitelman ren scstward 
shead of the train and threw the ether three orose-ever ewitches 
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through whieh the train hot to pase before reaching Ashland avenue, 
The train was being backed inte the yard upon the wignal ef ei ther 
the enndveter oy the yardmaster, The twe awitehmen, the engineer 
amd the fireman formed the crew of the train, which wae about 1160 
feet in length. The hand ewitehnen testified positively that he 
ouw the coliieion and thet he ot ence gave the eigineer on 
emergency sigual te atop. The rear ewitchwan alee teatifies that 
he gave the qiergency signal te stey immediately efter the esllie 
gion, but plaintiff contends thet there ie evidence tending te 
shew that the train ran two or three car Lengths beiore the reer 
sritehwen gignalled, 

The engineer testifies, ond hie evidence ie net eon~ 
traticted, that he first gar the signal of the rear owitetean; that 
wom getting the signal be epplied the air, heavy service and 
onergeney; thet all the care were coupled up with air, controlled 
by what they call the engineer's Drake valwe in the eeb beside im; 
that when he received “thie washout signal, ue we called it,* he 
teok the handle that applied the air mid put the train in omergeney} 
that that prasticaliy draws « majority ef ali the air in the train, 
Gousing a11 the care im the train te stop automatically, and thet 
efter he applied that emergeney he made a goed stop. 

Yoe enginecr says that he bad been an engineer for a 
goed many yeare wid had experience in stopping trains ef all sizes 
and Lengths by the air or auteuatie signals, and thet with 27 ears 
he spuld wake om emergency stop in about two car lengthe; that he 
gould met bring it down shorter beeanse of the weight of the train; 
that if he hed 97 exptieos he could have made a quicker step; that 
he bad « fuli threttie ef steam shoving into the yards, and that 
®isek had aonething te do with it; that slack is the lest movenent 
betveen the cars end the drawbare; that in « train ef about that 
length there is from 27 te 35 feet of slack, by which he aeant 
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the care wore pushing back ai¢ shoving together; thet the brakes 
are firet eet gradusliy fren ene car $421 the last ear, on that 

the last ear probably moved 27 feet farther than the firet one; 

that 1% takes oil that time for the alr to be dram off the train; 
that the engine doce vot step immediately; that 44 wih depend on 
the speed of the trein; thet it weuwld step ouleker at t7e miles than 
it would ak ten oF trekve, 

: fm ereee-exeninetion he sni4 thet he had testified at 
the inqueet that he 414 pot remecber the exaoh feats thet he knew 
it wae within a sar bhength or two, that be 444 wet remexber at the 
inquest that he received a violent siges, from the rear brekemen 
sud applied the brakes in omergeney and steweed the tradm within 
about a car length ad a half, « fifty or ointy feet. He waia 
that everyone os the cars wae coupled wp; thet when he get an 
@sergeney signal he moved the engineer's brake valve, and that 
imeteantly reduced the preaeure the seme as if the bese wae brekan;: 
that wuppowing a train of 1,000 or 956 feet im length wd a oom 
opened m cock full in the rear end, yeu would feel almost inwtantiy 
the lowering of the pressure in the cab because the rear ond sete 
Firat, ie explained that he was figuring on a whole train Line 
when he said inetently; thet if =» man en the rear ears opened the 
alr goek, whether or not that reduces the air line depends on how 
far he opened it; that the air dees not get ente the ond of the 
eer at the sane time of the opening of the eppesite ond; that on 
soon 26 1t wae apemed it reduced the preasure im the pipe, but 
you cenmet feel the reduction ef the rear end te the maine in « 
second; that you feel £t quicker in twenty than in ene hundred 
sare besnuse it takes much longer fer the amount of air drawn off 
to refiii where you draw it off the firet time; thet in twenty- 
seven care there is ® greater monentum than in one car; thet there 
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is a brake on every car and every brake ia relf-aperating; thot 
Whether there le one car ¢Y teaniy cars, from the mosent the trake 
ie set eagh car wil, stop ae though there were not another car in 
train; but mot at the game tine; taat when you draw alr free the 
rear natursily the brekes +11i eet firet; that with = sipe Line of 
600 feet it would take four or five seconde befers thet presaure in 
Feduce4 on the Last car; that as the pressure coes town the line 
the brake on every car sets, bet net ae esom an you aren it. He 
says, "I eet this brake as soon ag I ant the signal fres the man 
on tep ef the rear car. i 4ida't know anything hed ccourred 
#111 I get thet cigeal, ££ eeuldn*t sake any step until I get a 
signal,” Me suye that at that tise hie train was running about 
five wiles an heur; thet the man en tee ef the ear, swinging hie 
hende, geve him the “washeut;* that they were on Level tracks an¢ 
ary raile; that he hed Hew York equipeent, « standard brake, snd 
that evary car in the trein was equipped with a brake; that he 
shut off the stew, but still head pressure on the eyiinders; that 
applying the brakes didu't shut eff the pressure; thet «ith ne 
Steam applied, se pushing power, guing four mile an heur, dry 
Pail, level track, brake avslied in smergenay, Be could step the 
train in probobly seventy feet or probably eisntyfeet. He says 
that = train of ner care will stop quicker than « train of old 
ones; that with 6 train sf twenty-seven cere the last car eught to 
Fun shout twenty-seven feet, figuring a feet ef slack betwaen each 
ear; that the cars next te the ongine eet first, the peteena tee 
@uce4 wmtil it gete te the last sar, sm4 that lset car will eretably 
Seve shout trenty-seven feat farther than the erigine an’ the firat 
ear; that at the time ke got the signal he bad « full head of steam, 
working as har¢ on. he sould. 

Voelt 40 ne doubt the rule, as plaintirr contends, thet 
erdinerily the question of “hether a given injury is one vilfully 
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and wantonly inflicted within the neseing ef the law, is « question 
te be fetercined by @ fury. fe2. OGM CO. Ve Byug, 1 Tid. 
476, That rule is of ecowree sabieet to the exeeption, se ore all 





questions required by lav te be eubeitted te a Jury, that there aust 
de same evidence from wrich « Jury touwlt reasonably find the «lti- 
mate fact wren waieh Lt must onss. 

the argument for plaistiff asserts wilful and wanten 
eiseonduet on the part of defenisnt before the eollinion and after it. 

The wiifal and wentos negligence, whies ia asserted te 
have tukem place pris, to the tlae thet the treim struck the auto- 
mobile, in based on the theery thet the eronaing was knows te be ow 
damyeroue gue om accewnt of the cengeustet condition «ef the traffie 
wt that glees, ant it is urged that there as « question fer the 
jury a@ te wi fallnes ant wanteonness om the antusrity of Berefer v. 
anenenand 206 Til, 466; & Be Res B18 31. BH, 






The Publio UWiilitios Couwiogien hed asclares this erase- 
img to be w dangercun one aid Rad 4irected that ater signs be 
Pleoed at it, ond tata rule ef the Pubife Utilities Gemekiesion seems 
te Rave bean Gompliet vith. Thare wae evidence tending te shew that 
there wae at times o congenticn of traffie there, but the undisputed 
evidence is to the effeet tnat there vee na congestion of traffic at 
the particular time thie agetdont seeurred, 

The sourte have said that it ie exteemely difficult te 
define what wilfel snd wanton eondust is, but, whatever it way or may 
met os, it ia elearly uot stesiy megligence, An aet ia order te be 
wilful m4 wanton must %« Latentiosal, although, ae the eases ehioh 
the plalatiff nore cites shor, intentional wrong may be inferred 
frow gonduet whier te ao reekless er gresaly nagliget that an 
express intention te wrong may be inferred from it. Sueh have been 


the fects appearing in eases where @ train ef cars has been rum ever 
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& eressing at ouch « reckless epeed as woul’ ten’ te shew a diere- 
gard for the lives of these whe (there ras reatonable courte te 
beliwee) might Ba on the oroesing, ond theta ie the princiele even 
Dstt AMES, “Ot Prom v, Liiinods 
were feeitet, Thve in Brown vy, PUiinoia 


the court sayet 










the oat bath have teen comsdltcd gnasr slzounatancee esniot tine 
@ reckless dieregerd fer the eafety of other#, ouch as @ failure, 
save te provers Lf oo e Failure to dlessver the eanger through 
uar Geos ved . aaa eae g0uLd have been ALlecovered 

That element is whelly leeking im the evidence which 
Was here submitted te the fury. There ie not « seintilie ef ovt«~ 
denee tending te show any intertion te injure ginimtiffts tnteetate, 
aué there ie ne evidence from which o Jury could reasecably find 
that the anving of « traia of cars ever a orcaning, at the rete of 
four oy five wiles on hour, whore there wae np congestion of traf+ 
fie and snore thers wae so ebriruetion of the view ef pedestrians, 
eoul4 be held to comptiiute such reeklenciess a8 would Justify e« 
finding ef wilful amé wanten injury. Fegligenee there aay have 
bem, At Least, we thiek, there is 4 question witer the evidence 
which wewld justify the cubmisnicn ef that matter te the fury, bat 
me Feaconable mem gum way that the eominct was wilfu] enc waaten. 

Pale sourt raqgontiy thereughly Siseusseds thie qestion 
ef wilfui and wanten eontuct in Harris wv. 3 
ang is diwpoaed to adlere to the views on that aubfect exeresesd is 
that opinion. 

Che ergw@uent thet there was a question ef facet aa to 
wilfuinese and wantemness on the pert of the defendant efter the 
train struck plaintiff's inieriste is likewise without any besis in 
the evidenes, Yhe teetineny ef vae different +itnossce Doers 


opinions varying as te the tietange whies the train rem after it 
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struck the autemebile, tae estimate warying from 90 to 150 feet: 
The plaintisS? eugguute several reegecsa in wubeh Li migaut be 
aYgued that the step could buys been made quicker ond auggeste that 
either the signal wae not given ae esan as it showhd Lave Been, or 
teat the onginesr was negiigont in not veoaiving 14 sooner. 

it would be novel indwed fer the court te bolt thet 
While the evew of a woving trois wav witoowsh question teying te 
etep it, they were nevertheless guilty of inflicting a wilfwi ond 
Wanton injury because they were nei able to wtur the trada sooner, 
The slement of latentionsal wrong, *i ther exprovged ar implied, is 
wholiy absent from the evidence and there was therefore netidng to 
wubeit te the jury, or which should Levy been sabmhite? to the 
jury, on thet question, 

Yor the errey im these insiruetions the Jacgmens 4s 
reversed end the eaune vemundiedi, 


REVSASED abd REMAND, 
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LOWDON GUARANTRE & AGCIDENT GO., )} aes pe 
HED.» a Verporation, . 

appellant, 

APPEAL FRGK RUBIGUPAL CoURT 
va, 
oF GHicade, 
3, TEIRER, Trading as Liberty 
Gleaning EY » 
AEPEE AUS, 248 TA . 61 on 


HA, FUSTICH KATCHSTY PALIVERRD THE OFINIGH OF THR COURT. 


in a trial by the seurt there was 2 finding for 
Plaintiff and Judgment in the gum of 365.75, The plaintifr 
appealed from this judgment, ite setion for o new trial having 
been over-ruled, 

The claim of the cleintiif waa fer the tetal eum ef 
$361.91 om account of premiwes alleged to be dua fer eertain in- 
surance policies igwued by plaintiff te defendant 2% defendant's 
Fequest. ‘The only questions argued relate to the premium on a 
eompetsation policy, ke. PRS63G1G, for ehich a premium wae cleimed, 
amounting to $255.96, fhe port of the claim based on thia policy 
was disallowed. 

The evidence tends to show that the eelley in quea« 
tion was obtained throug) « breker, whe inferned dafeniant that 
it “ewld cover damages suetained by employees of the defendant 
whe wmicht be engaged in window cleaning work, ‘The defendant was 
engaged im thie business and had a prospective customer, the 
Adame 4 Tegtloke Co., whem it solicited. The representative of 
that coupany, Ur. Braevil, testified that in the course ef their 
negetiations he asked the defendant if the defendant earried 
Workeen's comensation and that defendant anewered yes, that he 
earried aueh inewranee with the plaintiff, Thereupon Ar. Brassil 
wrote a letter of the plaintiff in order te verify thie statement. 


‘ ‘ pk: areca Ay | Fae | ; 





ot 
4 
* “I 
h. et 
% +. " 4‘ 
PRs ON net ta ¢ ieee. 
~ | yw ra a 






PAUP Ga LAUR OAL SARA 
Dat te ¥o 


G10 2.18RS' 


GH & ey dearth 
mA «oe eat sts wt a a Nn 
arenes oat Apc % ines att m ¢ hi 















Wh 
is 


Par: 4 vas 
ee a Oe Spas 


ot falnndatdes te Sahn tin ot vibtaare ve high mn nes 


deer HE Yotton ort ddl? wore oF mhame Shanbtve eat Se 
Cel tisha teh beerel At ate ie dewd » Mponmy benintss a 

Sahoo ter aid Ve anegoddnd qo beate town expoust “teves 
One bmanowrian site ovcafescormmetueanitindimees | 


te be Rtetoaneneus oct tose bin on walle 408 wtate iat w if 
dior “lo owes ont at sadly pote tenve it bnewntt th oe 
tebe vieneaanibostion Leoeaenge toned fade oc 


The letter wee written on or stout March 26, 1924, ‘here appears 
in evidences a letter from Conkling, Frice & ebb, gemeoral ogents 
fer the plaintiff, dated aprii 2, 1924, and direstet to the de- 
fendant, in whieh letter it ie ciated thet they Bad recetwed o 
latter frem the Adame & Veatlake Cc, requesting adviee aa te 
eeverage on “window wasning* under the pelieles carrieq by é4« 
fendeant. They eaid, *Heg to advise that when your insurance was 
subeitted te us, *e Aad be knowledge ef any ‘vinjew wasbing' and 
in fact the policy does net show @ clarcifieation fer thie kind ef 
werk, On ‘window cleaning’ piske we require a rate ef 912.0% 
with eo minizwm eherge of $2,090.00." The letter ferther stetes 
thet the vriters appreelate thet the prenium recuested ia high 
and that they de met think thet defencant 71) be tatereste4 in 
the poller on that besis, and ender the alreuistanees nek that 
4efendent return the policies which he held anc that they eoudd 
terminate thes on ws pre rata buaie. 4 further staten that they 
had met replied’ te the letter ef Adame & Yeatlave Ge. Thies lete 
ter, which is very imoertact, is net weniione? im the ebctract fuwe 
nishned by the plaintirr. 

The evidence further tends to show that defendant 4i4 
Bet get any window eleaning business from the Adaws & ¥Yentleke LGe,s 
and that the reason he 414 not was thie construction ef the oo eperm 
sation policy by the agents of slaintirr, 

The policy 4oes met expresoly asvuwse ifability as te 
windew woaehing, bet the visintiff ner contends that wider certain 
aecieions of the Supreme Gourt cited by 1t, in particukar agalganated 
Reoting Co. v. Tveveler's tas. Us., 20 Tll., 487, it would have 
heen linkle te poy such eospenentiqn, and thet the defendart ie 
therefore ebligetet te pay thie presiux, Ffilaintiff esmeet blew 
het and eol4 im thle manner,  hatever our eomelwesion might be as 
to whether plainsirt woul heave been liakie user the policy in the 
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Mammar indieated, it camet be peruitiad te urge that consatrua~ 
tion, plaintiff’ having cometirued Wie policy otnerwise and the 
defenécent huving acquiesced in its construction. 
So reason nae Geen shown for raversing the juigment 
and it ie affirmed. 
APFIRUED. 


Setureiy, &. J+, and Jenmacn, J7., conour. 
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KARRY Ki, RNGLESTEIN and laa’ A 4, 
LOULS RUGLESTEIN, Co / N 
par trers & . ee as j 
BARRY E, and LOUIS SNGLZSTEIN, : 


appelless, é 
APPEAL SHOR BURICIPAL COURT 


oF CHICAGO, 


943 LA. 318 


ROYAL FPURSITUAE ARDY CARPRY Co., 
Appeli ant, 


vs. ; 


BR, JUSTICN BATGHETT DELIVSKED THE OFINIGN OF THe COURT. 


The defendant, Reyal Yurniture and Carpet (e., on 
er about Sentenber 16, 1925, scld te one Sam Phillipa, the 
business theretefore conducts by it at 6368 South Halsted street, 
the property ceneleting of a warehouse, certain merchandise and 
beok secounts. 

The warehouse wae sold fer $26,000, the merchandise 
for $53,000 and the beok aceounts of a face value of $82,006 
for 62)¢ «f the face amount thereof. 

The plaintiffs, “he are real estate brokers, claimed 
a commiesion at the rate ef Five per cent. upon these sales, 
making an entire demand of $6280. Defendant denied ite Llisbility 
in its affidavit ef merits, asserting that an ageney theretofere 
given to the plaintiffs by defendant had been terminated and re- 
voked prier to the time that megetistione began vith Philiipes. 

The cause was tried by the court, There was a finde 
ing against 4efendant in the sum of $5880, apparentiy made up by 
alieving a ceommiesion ef three per cent on the sale ef the ware- 
house, amounting te $600, five per cant on the merchandise amount- 
ing to 32650, and five por cent on the Sage value of $52,000 ef 
book accounts, amounting to $2600, Upon thie finding Judgment 
Was entered in favor of plaintiffs and against the defendant. 
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The defendant contends that the court erred in exe 
@luding certain teaetimony offered by it, but the facts which de- 
fendant sought te prove by this offered evidence insofar an the 
eume vere material to the iewues,wame established by other 
avitence aud sncontradioted, Therefore, evan if it is ooneaded 
that the court erred, we Woink the error yaa not rewer#ible, 

The prinaipal error assigned and argued, hewever, is 
that the court 414 met find that the authority of the oiaintiffe 
as brekers for the defendent Had been reveked prier te the sale 
of defendant's wusiness. Defendant requactet the court te find 
that such authority had beer revoked, snd the eourt refused the 
request, The finding of the court im this cespeet ie mtitied te 
the suse weight in this eoukt as the verdiet of ow fury, and ve 
will mot set suen a finding aeide wiless it to clearly/omifestiy 
ageinet the weight of the evidence, 

the bOriers of the partias argue thie question at 
leagth, pointing out the evidence uvon whieh they rely for their 
Fespective contentions, together with the inferences which they 
inwist should be drown therefrom, 

Ae 14 19 soneedad thant the plaintiffa had on agreement 
whereby they were given the avtierity t¢ «ke o sale ond ander 
whieh they would be ontitiad to receive comelesiong, it fe ane 
parent that the burden of proof 4 won the defendant te eetabiish 
by @ preponderance of the evidence that ough avtherity #ae reveled, 

The evidence in tae reserd which boure won this 
point consists of the testimony ef witnesses to oral conversations 
between the parties and other facts which appear in the evidence, 
the defendant teetifies positively that on August 17th, prier te 
the sale (shes one of the plaintiffs submitted a provonition for 
the purohase of thie property, which was declined by defendant) 
kr. Freudenthel, whe represents’ tne defendant company, tela Kr. 
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Guglestein in subctance that the services of the firm would be 
thereafter ¢iapensed with, Mr, #reudenthal's testimeny as to this 
conversation ¥s corroborated by the teatimony of Er. Aehornay, on 
old friend ef Kr. Frevdenthal, he sayr thet tir. Freudentheal at 
that tise tol4 Englestein that he would oot ge through with a ssle 
of the property upon certain terms which Snglestein was pressing 
him te secept, smd that Sr. Prewdenthal sald that treir relations 
or connections were finiehe4; that they were through with their 
business reiations, 

Er, Preudenthel slso testifies toe a conversation with 
ir. Snglestein on Geptewber 16th in the presenwe of Br. Lowenthal, 
nephew of Mr. Freudenthal, at whieh time Kr, Snglestein natifies 
Preudenthal that if ao sale was eade he would claim a commission. 
Le@enthal says that he was ealied into the room by Freudentasl, 
whe asked Bim to make & mots of Ar, Englestein'ts eansrers to certain 
guestione whieh he, Lowenthal, 414; that thie was said in tne 
presence of Englestein, and that Er. Frewienthal then asked 
Buglestein if at any time in the course of their convereation to- 
gether, be, Snglestein, had meniioned the name of Mr. Phillips as 
& principal, or in any other connection, ond that Er. Englestein 
gaid that he hed met; that er. Preudentxal alee asked Mr, Engie- 
stein if prior te that afternoon he had not told Br. Ungtertein 
thet he was through with him, and that Emglestein said that Hr. 
Yreuderthel had tel4 hie that, and that Er, Freudenthal then aald 
that would be ali, and that the witness then made « note of the 
substance of the conversation imuediately. 

4s te this laet conversation, when we refleet that 
liz. Engleetein wae then present at the office of the defendant come 
pany fer the very purpose ef making a claim for these conmisesions 
and that the evidence indicates that he is 4 well-informed, in- 
teliigent person, At sesus higily imprebsble thet any such cone 
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versation o¢eurret, and if is epparent that the trial court 414 
not believe that the cituescer gave am seeurate sceount of this 
eonversation. 

The droen-oxamination of the witnesses fer defendant 
tended very strengly te disered4it their temtimeny, This court 
Rae eaid were then ence that evidence is to be weighed ond not 
eounted, an¢d, sfter 2 enreful resting af the evidence in this 
ease, we find ourselves wholly unsble to sesert that the finding 
of the court on the ultimate cueetion of fast, which enn cerned 
the alleged revocation of the plaintiffs’ autherity, is acninet 
the weight of the evidenee, 

However, defendent further contends that under the 
agreement between the parties Slnintiffa were net entitied te eny 
commission upon the sule ef the book secewmmte, the contention be- 
ing thet under the agreexant between the parties thees accounts 
were te be sold for a price that would net the defendant eighty. 
seven end a half cents om the dollar, The finding of the court 
indicater that a commission of five per cent was allowed wen the 
faoe velue of these seaounts, on this we think ie clearly errene- 
out, oe there fe me evidence in the reeors tending to shew an 
agreement by defendant to pay five oer cent on the faces value of 
the secounte, irrespecetive of the price at which the eaame should 
be sold. The defendant requested the sourt to find ap a matter of 
lew that the plaintiffs were not mtitied te any commission on 
the accounts or billie receivable testified te in the case, and te 
find as to comoiseions claimed en that acecunt, plaintiffe could 
not in amy event be entitled to any. Beth of these requeste were 
refuned, 

The evidence tended te ahew that under the agreement 
SS originally made, plaintiffs were authorised to sell the beck 
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accounts at one hundred cents on the dollexy and reecive,ae come 
peteation Duwrefsry, Tave per cont comadesion, Vhe ewidenee of 
Preudenthel ie further te the effwet that he afterwarde authobheed 
the sale by Emglestein ef the mereharndise and the beok necounts 
to zoparate particos at tha vihon at ans conte | ath te defendant, 

Tagleetein's tostimeny ie te the effect thet an offer 
of 765 cents on the doller having been mode for the book accounts, 
which defendant, through freuieniual, refused, Freuionthal then 
detersined that he wanted 87) per cent nei te himself, end he 
gave instyuetione to se)2 the book agoounte of 99) oente on the 
deliaz, plisintiife te receive a eoumiasion a7 five por cent uoon 
the face of the accounts and defendant te receive 87) per cent 
of the fase of then, 

Yreudenthal further testifies that he told Eaglestein 
that defendant would be willing te pay « commiesion if it reesivea 
O87} conte ped. 

She Wale, it will be notieed, was made by defendant 
upes its own merownt and without consultation or ether or different 
agreenent whith the plaintiffs, Plaintiffs therevore invoke the 
rule of law that “here the selier coneumoates a enle upon 4ifferent 
terms from those processed ts the broker, the broker will not there- 
by te deprived of his cemmiesien; citing Geren v. Syedeli, 200 Iii. 
4py. 864; Eatimer v. Serren, 165 121, 942, ond Homey v. Stewart, 
188 Thi. 448, 

The pisietifts aay that Freudenthal suthorized de- 
Tendant te eel) the book acovwmtbs a4 « price equal te 92) per sent 
ef $82,060, and agreed to pay Englestein a coumiseioa of 5 per 
gent of $52,600 If the sale was accomplished; that defendant saw 
fit to sell éirectly to a custemer of plaistiffe at a price of 
8%} per cent, amd that o mere matter of the reduction of the price 
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wade by the eeller to « cartomer ef the broker wouldnot deprive 
the broker ef his couwmlssicn, 

An examination of the enses op whieh the pleiatiffs 
rely, however, faile to dissiewe that the rule there announced was 
applied where the contract between the broker end hie salient shewed 
om apreenent for a net price te the gener. The defendant asaya that 
by the fixing of w= net price tc the orner, s]1 comission: te the 
broker are excluded wilees a price in axcess ef the net priee is 
obtained. The plaintiffe say that it is net apesrent why they 
should widertake te sell the aceounts at eigotr-seven ond « Aalf 
gente on the dollar witheut receiving emy comsission therefor, 
However, the contract was an entirety, and if the deai went through 
&6 plemned they would at any rate receive a ensssivelon om the 


@ale ef the warehouse and the sierehandiae and the agreement €eve 
te plalatiffa the furtuer epportunity ef making « comadesion ypon 


the sale of the beck segsunts in gane they could be sold for more 
them eighty-eeven sand « half cents, net. 

The evidence indicates that at the opening of negotia- 
tienes of the sale ef this preperty te Philliise, the defendent was 
not aware that he was in feet a eustemer prequred by Bngleetein. 
We 4e not think, upon discovering that fast, defondant was bound 
$6 refuse te go om with the desl at the peril ef paving « esenise 
sion om the book secownte. Defendant received for the book age 
ecunte emly the net amgunt whieh, under the agreanent, the slain- 
tiffs were to procure in esse the same were sold. Se 46 not think 
tat defendant was liable for a commission on the beck secounte, 
Secaces tmere is no evidence im the record tending te show that 
ae obtained wore than 87} cents on the dellay for the seme, ner 
ie there any evidenes that the purchaser, Phillips, was ready, 
able and willing te pay more thon that for them. Horeover, it 
appears that before the deal was consummated the plaintiffs knew 
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ite terme and underetood thet defendont was to receive only 874 
gente on the dellar en the beck accounte, but they made no protest 
her predveed any prospective purchaser willing te pay mere for 
the scenunts, 

Plaintiffe bad the opportunity of securing a better 
Geel, if such was peselble, but @2id net do wo. Ye think, there- 
fore, the item ef $2600 for a comelosion woen the book accounts 
should not have been allewsd, and that the propesitien of Law 
subsdtted by the defendant on that poigt showld Aave been held, 
Beeee v. Soryupance, 49 Ti. 306; By Lv. Botts, 236 111. 400; 
Bu@diewun v. Widea, 160 Iki. App. 134; Adame v. Agrfogt, 109 i211. 
App. G11; 9 Corpue Juris, sa. 

The Judgment is therefore reversed. Ac the comulae 
sien allowed woon the book accounts smounted to $9600, that 
smount will be deducted from the judgment and Judgment entered 
here for the omoynt of comuisnion allowed wren the sale of the 
warehouse ant the merchandise, nomely, J5250, 

AEVERGED TTT FINDING OF FACTS 
ARS JUDGRINT HERR FoR $4280, 





je bh & 


Returely, ¥. 7,, and Jometon, J,, comour. 





175 « 30994 WiRDING OF Faults. 


Ve find ae facets that plaintiffs entered inte an 
agreement with the defendant te ect am agente in selling defend- 
ant‘'s business consieting of morchandige, « warehouse, and beck 
aecountes of the faee value of $92,900; that by the terns ef the 
agreesent defendant was to pay eiaintiff a cemmiseion of three 
per cont on the eale price of the waranouse, five per cent on the 
gale price of the merchandiee, aid on the book aceceunta a commis~ 
gies of five per cent to te endd enly in case these accounts seid 
at a price which, after payment ef comminasion, would net defendant 
eighty-seven ond a half per cent of the face value thereof; thet 
plaintiffs produced a purchaser whe bought the warehouwe for 
$20,000, the serchandise for 253,000 and the bocksaccounts fer 
eighty-seven and a half per cont ef the face valu thereof; that 
the plsintiffs are therefore entitied te receive the aus ef $600 
as commission on the warehouse; $2660 for commlesion on the sale 
er the merchandise; and that the whele amount due te plaintiffea 
from the defendant for soeumiaston earned in sald transactions te 
the au of $3290, for which cum Judgment sheuld be entered, 
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BR, IVETICR BATOHETY OALIVERED THE OPINION OF THR COURT. 


Tae Jefentant apeeale from a Judgment in the wm of 
$9054.99, entered upex the finding of the eourt, 

The plaintiff sued ucen a written contract made on 
fume 3, 1920, whereby the plaintiff agreed to sanufacture and 
@eli, and the defendant te purchase ten million Liberty Beli 
Bair Pin ecartena, acecrding to certain sreeifications at the 
agresdé price of 51-44 a thousand, the ateck te be of .O14 Ft, 
@hite Patent Cented Peard, printed in two ocler combination 
aeeortuent, as por deFencant's achection, after subcission of 
preocfs, five million ef the assortment te be made wp aa goon 
as possible, plaintiff te buy stock for the total quantity 
Liste? after summing helf of the assortment of five million, 
Dalonce to be made up as par revised speci tications, which dae 
fendant agreed te furnish net later than six months from the 
dates of Tires delivery. 2 

of the fies fiiiion, one-sixth wag te be delivered 
SS S¢0n at condy ond eneeeixth esch thirty dsye theresfter, oF 
aconer, at 4efendsnt's option, first delivery te be xede about 
four sentne fro the date of order, taterisie and workuanshis to 
be of standard grade, Aefandant to BKave the privilege of reject- 
ing any defective cartons over 24 %eullage, which was etated te 


be the general practice of the trade. 
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The etatement of claim averred that pleintisy pure 
chased the necessary sateriai for the manufacture of these care 
tones and manufactured and delivered to the defendant 1,246,595 
of suid cartons, which were accepted and paid fer by the defentant; 
that thereafter plaintiff made wo and tendered delivery ef a fure 
ther lot of 3,353,428 eartens which defendant refused ana failed 
te take and pay fer, and that there was due and owing im accord~ 
anee vith the terme of the contract the sum of $7090.36 for eaid 
undelivered cartons. 

The statement cf claim else averred that defendant 4 
net furnish speeifications for the maanufucture of the Lest five 
million gertens; that Plaintifr purchased the material for the 
manufacture therest and Mad the same on hand for the purpose of 
furnishing the cartons in sowplianee with the terme ef the eon- 
tract; that by reason of the failure ond refusal ef defendant te 
give the necessary specifications, there was left wiused on hand 
certain material which was about tc become dried out and unfit fer 
the purcose for whieh it as intended and te become entirely valuc 
less; and the plaintiff, in erder to sinimize the Lose, took the 
sane over and used it at the market price thereof, nacely, 370 
a tom, which oum, smournting te $1406.14, slaintiff alioved as « 
eredit, ageinet the prise paid therefor, which was $5570.86, leave 
ing @ #um dug/thas aceount ef $1964, 697 

the defendant flied an affidavit of marite amd alse a 
Glalz of set-eff, aliuging that the defendant, relying upon the 
plaintiff te manufacture the cartena in accordance with the cone 
tract, ordered and reesivet aid paid for a large quantity of the 
gene, whieh were to be used for packing the mualler cartons, that 
said cartons were especially ordered fer the purpose of packing and 
shipping cartons to be ee manufactured by the plaintiff, and that 
defendant paid therefer the eum of $6042.67, wich wae the fair, 
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reasonable and customary price; that plaintif¢f failed to comply 
with the contract and delivered to the defendant defective and 
unmerchantable goods, so that the defendant, after reeciving and 
paying for 1,246,595 of gaid cartons, refused to accept further 
deliveries; that the defective merchandise so deliverea to the 
defendant wae unfit fer the purposes fer whieh it was intended; 
that defendant was damaged to the sum of the purchase price paid 
therefor; further that by reseon of the failure of plaintiff te 
furnish oertons in secordance with the contract, the larger pack- 
ing containers or eartone especially manufeetured were and are 
useless and worthless te the defendent, and that it has euffered 
damage to the amount expended for the sane, to-wit, $6043.67, 
making a total counterclaim of $8473.54. 

Plaintiff filed an affidavit ef defense te this 
scunterclaim, in which it denied that 1t delivered defective and 
unmerchantable goods, or goods unfit for the purposes for which the 
Same were intended, but on the contrary averred that plaintirr 
manufactured and delivered the 1,246,595 cartons described in the 
defendant's statement ef countersclaim; thet the same were manu- 
factured and delivered in accordance with the contract and were 
received and retained by the defendant witheut objection for an 
unreasonable time after the delivery, and that esld defendant ac- 
cepted the same and therehy waived any objection. 

The parties offered evidence in support of their res- 
peetive contentions, and the court, at the request of the plain- 
tiff, found as facts that the defendant paid fer the geeds which 
were actually shipped to and received by the defendant after the 
defendant had a reasonable opportunity to inspect and examine the 
same; that no notice was given to the plaintiff by the defendant 
within a reasonable time after opportunity to inspect, such as 


| Would negative the acceptance of the goods which were delivered; 
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that the defendant used a substantial amount of the eartous which 
were actually delivered to it¢ thet approximately three and three- 
quarter millions of the curtent, coustituting the balance of the 
first five millions ef cartems calied for by the contract, which 
were manufactured by the plaintiff, but which were net delivered 
to the defendant, were made in substantial compliance with the 
contract; that the defendant retained the cartons which were de- 
livered to it for an wnreazonable length of time after on OB- 
portunity to inspect the aanc, witheut objection thereto; that 

the defendant did not give netice in writing to the plaintiff of 
its objections to the cartons which were delivered, and that it 
did not give any notice in writing to the plaintiff of its ebjee- 
tiens te the geods which were maaufactured for it, but which ree 
mained undelivered, and that such matter should be taken into 
consideration in determining whether or not any such notice was 
given by the defendant to the plaintiff of alleged defects in the 
cartons, as would entitle the defendant te claim damages as for a 
breach of contract respecting the cartons which were actualiy 
delivered, or to refuse to accept and receive the remaining cartons 
which the plaintiff manufactured for it. 

The court further held as a proposition of law that 
the defendant must be deemed to have accepted the eartons which 
were actually shimped to it - that is, the first 1,246,595 
cartons - if it did emy act in relation to said cartons which was 
inconsistent with the ownership thereof by the plaintiff, and 
that if the defendant used « material portion of said cartons, 
such use by it was an act inconsistent with the ownership by the 
Plaintiff, which must be construed to be an acceptance by the 
defendant of the eartons which were actually shipped; that the 
payment by the defendant for the cartons which wore actually 
delivered to and reeeived by it, after a reasonable opportunity to 
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inspect the seme, constituted in law an accwptance of said sartona; 
and ae to the eartone whieh were agiuslly dekivered te the defonde 
ant, if the defendant received snd retained then witheut intimating 
te the plaintify efter the lapse of & roatoneable tiny thet the 
defentont rejected them, euch action by the defendsnt would son 
etitute im law om eccoptanuce of the goole wich were actually 
delivered; thet wnless the defendant bed cshewn by @ preponderance 
ef the evidence that 1t guwe notiee to the plaintiff within a 
reasonable time after the cartome whieh were shipped to 1% were 
received, that seme pronise or warranty im the contract had been 
broken by the plaintiff, the defendent sould not neld the plains 
tiff Linvie for damages for ths breseh of any such promize or 
warranty; that woom the megiect or refusal of the defendant te 
agec@pt enc recelve the reuainder of tae first five wiliden cartons 
whiek were sanul'setured for 14 by the plaintifr, tt becume and 
Was the duty of the plaintiff te winimwine the dawages rewul ting by 
Yeugon of such neglect or refuenl; oid that after such neglect or 
refusal by the defendemt, the plaintiff had the right te take over 
at the then market price thereof, any paper board or other row 
material waich it may bave bought Yor the purvese of manugacturing 
the second five millions of sald oartene, or avy part thereof, as 
provided by the centract, and te charge the defendant with the 
aifference, if any, between the ories whieh 1t paid far euch paver 
board o¢ other raw materiais, wii the market vaiue thereef at the 
time of tha defendant's breaeh; tiat before the tefendant could 
reogover as against the plaintiff, in any seteoff to recover back 
the purchase price osid for the cartons whieh were delivered to 
it, or recover for any damoges which it may cleim te have suf} 
Tered oo acecunt ef any slleged failure by the plaintiff te ture 
nish sartens in aceordance with the sontract, the defendast must 
allege in ite statesent ef claim of set-off that it gave notice 
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te the plaintiff ef such aupreed @efecta; that Af the defendant 
receive? the ecartona which ware delivered te it without giving 
notise te the plaintiff of the breaeh of any express er ioplied 
warrenty wider the centract within « ranscnable time after the 
defendant knew or sheul4d have known of any such breseh of ware 
ranty, euch failure on the part of the defentant would prevent it 
from revovering from the plaintiff, under ite seteoff, any dacages 
om acecunt of any such supeesed breach. 

At the request of the defendact the court held as a 
proposition of law that wider the contract if the plaintiff de 
livered to the defendant eartone whieh were mot of standard 
quelity or workwanehip or were net ef coud and merchanteble 
quelity for the purposes fer which trey were intended, then the 
defendent was not obliguted te accent and pay for the game; that 
if pleintiff, over a peried from Rovenber, 1920, te: September, 
1971, delivered various eartone te the defendant, smgun 4 ing te 
1,246,99%, the greater quantity of the same being delivered in 
Fevruary; and if an amount squeal to sixty per cent of the quantity 
eo feliveres ware mot of stondord eusiity or worknanchi», or were 
not of gcot ont merchantable quality for the purnposas for either 
they were intended; and if the defendant notified the plaintiff 
that sald cartons were defective and were not in sceordenes with 
tae contract wlth respeet to qusiity, as the deliveries were re- 
eeived, aid alee netified the plaintiff that 14 would aot accept 
further shipments: and if the plaintiff requested the defendant 
te take oertain of the cartons which were sade wp and use wach as 
were of geod quality, promising that the remaining oartons to be 
delivered would be of standard quality, beth as te workmanship and 
material; and if the subsequent deliveries were ne better than 
these preceding, them the defendent was Legally Justified in 
refusing to secept felivery of any more cartons, ond that fact, 
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that 44 had received atid paid for the 1,246,905, would not affect 
the right of the defendant te so refuse to aevept the balanoe; 
that wider the contract the cartons in question were te be de- 
livered in inetallments, and is the defendant accepted eertain 
installments which 444 not comply with the requirecents of the 
contract with respect te the quality of workmanship ond material, 
euch acceptence wae net a waiver of the defendant(s right te 

| Fesect subsequent installments; thet under the contract plaintiff 
must eetablich by o prenendermnice of the evidence that the eartone 
4elivered to the defendant, a9 well as these which remained we 
aelivered in the possession of the plaintiff, eere of standard 
quality, beth ae te workmanship and materiul, end were of goed 

and merchantable quality for the purpeses fer whieh they were ine 
tended, und if the plaintiff faile to so extablieh auch quality by 
& preponderance of the evidence, tha finding shoulda be for the dee 
fondant. 

The defendant dese net senert that any proposition ef 
Law ae held by the court is erroneous. Ite firwt contention is 
that the judyment should be reversed beawuse it ie manifeatly 
against the weight ef the evidence, and many eawen are cited te 
sustein the propovition that the Apreliate court will im such ease 
reverse the juigment, There ia no question abeut thet precosition, 
but, on the other hand, it ie aleo the undoubted rula that where, 
ae here, a ¢nuse is tried by the court wltheut a jury the finding 
of the court is emtitied te the same weight in the Agpeliate eceurt 
ae in the verdict of a Jury, 

There was some confliet in the evidence an te whether 
the oartons delivered complied vith the contract, The manager of 
Plaintiff's carton department at the time the cartons were made, 
testified to the effeot that he saw the order generally from first 
te last but aot eaeh of the shipments, met every one; that he did 
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net inepest all eof the cartons; that he inspected thes only ce- 
easionally; that he might be et the plant at nine o'clock im the 
morning ond look at the eartone, amd if the same were all right he 
Would go away and come back at twe o'clock. the defendant Goldberg 
testified te the effect that he had examined the cartons and the 
sane were not atandard grade and wers defective, ond defendant 
says thie ie uncontradicted and ucimpeached in view of the partial 
imepection of the cartons to which plaintiff's witmesess tostify. 
Plaintiff's witnesses 41/4 not eay that they examined sack one of ©» 
the five million cartons, and it would not have added to the wei ght 
of their testimony if taey mad anid «0, ‘The manager, aa weli as 
ether expleyecs of the plaintiff eho ware commested with the 
manufaeture and delivery of the gartens, 4id testify te a general 
inapection ant te facts tenting te show that the cartems confo med 
te the reauirezents of the contract, 

Boreover, the evidence alae tends te shew that these 
cartons were delivered to the defendant; shat it weed the seme and 
paid for same in part; that it ot no time made any compiaint in 
writing ae te the quality of the saue, The testimony of Br. Golé- 
berg ae te ors complaints in thie reepeet is denied, and defendant 
éoee not argue that the finding of faet by the court on thia issue 
is gontrary to the weight ef the evidence. Under the provisions 
of section 48 of the “niferm Jales Act, 9. 2195, Gabili‘s Iilineis 
Rey. Stat. 1925, thia faet ia centreliing as to the eartene which 
were actually delivered. As to the cartons manufsctured but sot 
delivered, the evidence le wicentradicted that the same fulfilled 
all the requirements ef the contract. 

The defen¢ant centenda in the seoond plaee that the 
eourt erre4 in wrarding the plaintiff damages for the unused ma- 
terial which it had purchased’ for use in performance of ite sone 
tract with the 4efendant. The defendant argues that the dasages 
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of the plaintiff on seccunt of wiused material would, wider well 
recognized rules ef law, be determined either an te the time of 
the branch of the contract or the time for ite performance, 

2 Sedgvick on Damages (9th o4.), ste. 6364, p. 12490; Kingman & Ge. 


v. Veatern Efe. co., 9% Ped. 406; Bactey v, Findlay, 4° Til, 824. 
Defendent pointe out that in the ease at bar the cone 





tract was entered inte on Jume 3, 19%, ond that the time conten. 
Plated for the sempletion of the contract wan not later than March, 
1921; that the refusal of defendant te reesive the balance of the 
contens wae made im September, 1921, omd defendant sage thet if 

the plaintiff's dawages were to be computed with reference to the 
date of that finsl refuesi, cr if they were to be computed with 
refermee to the sontezrplated ceapietion ef the sontract (particy> 
larly in view of the testimeny in the record to the effect thet 

the materiel would in a few months deteriorate) the plaintiff has met 
compiled with any rule sprlicable by shoving that it kept the material 
om hend not lees than fourteen menthe, and then tock the mused 
material at tae then market price, 

Plaintiff's etaotement of claim averre4’ the purchases of 
the material fer ten million cartens, «m4 that after making the first 
five miliien, there remained om hand ond unused 46,176 gewids of 
material whieh sost plaintiff $3376.93. It averred that in order 
to aveid the tctal lese and for the purpose of minimising the lose, 
plaintiff teck over and used this material at the market price, which 
was $70 per ten; that thet wae the fair and reasonable market value 
ef the material, ani that the sane was aliewed ae a oredit to the 
ha eagellene byiiamaa of the defendant is net abstracted, snd, 
wider our ¥akesyx we will net therefore leck to the record te reverse. 
Bewever, om exacination of thie affidavit discloses that defendant 
aia net take iseve on any one of these material avermente of fact 
set up im the plaintiff's statement ef claim. Mereever, errer is 
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not aesigned on thie finding ef the court. This court does net 
reverse for an alleged error ef the court on « watter whieh ts 
met in iseue and on which error is met specifleally assigned. 
Aside from this, hovever, we are of the epinion thet the evidence 
on this point was prime facie sufficient te sustain the fMuding 
of the court. 
The Judgment ie therefore affirnes, 
APFTRE TD, 


Beturely, 7. J., and Johneton, J7,, coneur. 
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BR, JUSTION MATCHETT DELIVERED THY OPINTox OF THE corer. 


The plaintiff sued defendant in asowspelt, and ite 
declaration alleged that the partion entered inte certain eon- 
tracts in writing whereby plaintiff wae te 4o specified carpentry 
work on certain seheol buildings for a consideration named, the 
defendant agreeing te deliver to the plaintiff the buildings 
upon which said work was te be dome woen epacified dates in order 
that the work might be performed, | 

The declaration tn ite digvYerent cowmts alleged that 
defendumt failed to deliver these bulidings as agreed or to pere 
mit the plaintiff te rewain in centinueus possession of the same; 
that the work wae thereby delayed to the damage of the plaintiff, 

The original declaration coneietet of four epecial 
eounte, to which the cemmon counte were added bith am affidawit 
of merite attached claiming damages in the mm of $12,895.12. 

The defendant Filed a oles of the general issue and an 
affidavit of merite aseerting a defense te the whele ¢emand. The 
affidavit of merits 414 not seeelfieally deny the allegations of 
the declaration with referenea te the delivery of the buildings 
ahd continuows pesseseiton of the wame at the tines agreed. 
Replication was filed and a jury impamelied on Hovewber &, 1925. 

On Hovesber 4th plaint4sf by leave of court filed an 
additional cowit, to which, however, so affidavit ef merite was 
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attsched, sad en the same dey the defendant, by leave, filed an 
additional affidavit of merits, alleging the delivery ef the 
echeolhousea to plaintiff ot the tines agreed and that plaintiff 
had continugua end wninterrupted posseseion thereo?, 

At the eonelusion of the evidence for the plaintifr, 
ond agein at the clase of 11 the evidence, defendant moved fer 
am inetruction in ite faver, which was denied, and orrer is ase 
gigned ond argued on tie denial ef tuese cotions, 

fhe recerd 18 voluminous, but apparently there is no 
evidenee in it tending to shew that the buiidiuge were not deliv- 
ered at the times named in the contract. in the absence of such 
evidence 1t would seem that defendant was entitled te thie ine 
struction. 

Tee theory upon which the getion for instruction 
seems to have been denied was thet, ae the original affidavit of 
merite did set put in teawe the allegations of the declaration 
with reference to the poeasecesion of the bulldinge and ae some 
evidence subeitted in plaintiff's tenalf had been taken before 
the amended affidavit of merits wae filed, 14 was unnecessary 
fer plaintiff to offer evidence tending te show this material fact. 

Om thie point plaintiff cites Gediara Fos 
Crew egtvios) Mie. Uo., #19 Til. App. 34; Reddig v. Logwey, 208 
TLl. App. 413; Biller v. Thomag, 200 L111. App. 120; Lyon v. White, 
224 TLL. App. 232; Eadisom v. Bee, 263 111. 
apo. 276, ond Hunziker v¥. Muleahy, 215 111. App. 808, These cases 
gonestrue section 568 of chapter 10 of the Practice Act and assert 
the general rule to be that the respective parties are Limited in 
their evidence to watters set up in their affidavits of merits. 
That io ordinarily the rule in cases te which Seetion 55 is 
applicable, but assuming that said section is applicable to a 
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material facts from which the present ease te easily distingud shable 
from these cited; in the first place, im that the additiona, count 
wae not verified, ad esecend, in that the court during the course 
of the trial permitted the defendant te Tlie on amended affidavit 
of merits. 

it wae within the discretion ef the court te allew er 
deny the motion fer ieave to file auch an additional affidavit, 
but having permitted the f4efandant to fille it, the court eould not 
thereafter refuse to give the defendant the benefit of it. 

Having permitted the defentant to file the affidavit 
denying that defentant had broken the aontract by failing te give 
pesseesion of the bulldings, thie cast neen the olaintiff the 
necessity of produging evidence sufficient at Leaet te gake a prime 
Eagie showing that defendant failed to deliver the budldings as 
agreed. There was no evidenee tending to eo prove. 

The ewyrt therefore erred in denying the inetruction 
Tequested for a directed verdict, and for thie errer the Judguent 
will be reversed and the cause remanded. 

ASVERSE? AND RERADDED, 





MeSurely, ®. 7., and Johnston, 37., coneur, 
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Ma,» TUQTICR MAPCHETT LGLIVEASS TRE OPINION OF THE COURT. 


In the trial court defendents sade a motion te wtrike 
pinintiff's second amended statement ef claim The motion vas 
overruled anc default of defendants for want of an affidavit ef 
merite taken, and a judgwent in fever of plaintiff fer 0860 
entered, motions ef defendanta for «a mew trisi and in arrest of 
judgment having been overruled. 

Pleimtiff hes not appeared im thie court to support 
the judgwent, and the defeniante contend that the judgment must 
be reversed, in the first glace, becouse the court erred in 
denying the motion of defendants to strike the statement of 
Claim, and in the second plave beecuse, while plaintiff eued «sa 
aeeignee, the affidewit required by cection 16 of the Practice 
Aet, whieh ie « conditien precedent te the suit upon the assign- 
ment, is not in fect verified. Aoth poimte are in our opinien 
well taken. The motion to «trike the second amended statement 
of claim was equivalent to = dewurrer. (Chiesuo Seilway Ces ve 
Morris, 203 111. App. 462.) The statement of claim discloses 
& auit te recover money which had been paid by plaintiff's 
Assignors for a eortain eertifieste of stock of the smerican 
Telephones & Telegraph Co. The stock stood in the neme of 
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William ¥. Mahoney, and the theory on which plaintiff sought 

to recover woe thet the suppesec signature of Muhoney to the 
eacignment of the steek was a forgery. The statement, however, 
dees not allege that the endorsement was false or ferged in fact, 
but avers that the certificate was in due course presented te the 
tremefer agent of the Awericon felephene « Telegraph Ce. “whe 
then informed the said Tobey & Kirk thet the signature of the 
seid "illiem ¥. Mahoney was a forgery and met the eicnature of 
“illiam ¥. Mahoney to whem the said curtificate wae iseucd.” 

It is apparent, we think, as defendante contend, thet 
the mere averment, os here, thet someone esid that the endorsement 
was a forgery did mot smount te an aeverment that it woe in feet 
& forgery. (Iumdsh) vy. Henson, 46 i211. App. 424.) On this 
grounc alone therefore the motion to strike showld have been 
sustained, 

Seetion 18 of the Practices Act, supra, requires that 
am eesignee of a non-negotiable chose in sction my cue thereon 
in hie own mame, onc thet he sheli in his ple-dimg on oath, or by 
his sffidevit, where pleading is not required, «liege thet he is 
the bone fide cwner thereof, and set forth how smd when he acquired 
title. The affidavit, which was evidently intended te comply with 
this statute, is im the record, but does net appear te have been 
im fact evorn te. 

Yor errors indiest«d the judgement ia reversed and the 
cause remanded. 

REVERSED ABD REMABLED. 


MeSaurely, P. J., and Jobmston, J., concur. 
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| ane 
ROBIET SCHILLER, copartners ERROR TO 
business as Arthur 
er & Some | MUNICIPAL couRT 
Defendants in orror, 
OF CHICAGO. 
Ve 
SIMON SACHS, Oa ae, ee 
Plaintiff in Srror. 3 1.A. 619 


Bie PRESIDING JUSTIC“n GAIMIAY DSLIV2RED THE OPINION OF THE CouRT,. 


By this writ ef error defendant seeks to reverse a 
judgment for $539.45, entered againot him in the Municipal court 
on September 8, 1925, in » fourth class action in contract 
brought to reeever the value of ecrtsin merehandise seld end 
delivered. 

It appeers frem the jucgment erder thet om pleintiffe' 
wotion the court struck defendant's offidavit of merits end his 
ples of set-off from the files, and thet the judgment was entered 
for want of em affidavit of merite of c:fenee. Eo bill ef exeep- 
tions is contained in the transcript, nor are eny of the rulee of 
the Munieipal eourt before us. The question whether the court 
erred in euctaiming plaintiffs’ motion te strike defendent's 
Plea¢éings and im entering the judgment, ae urged by defendant's 
counsel, ie mot, im the ebeence of a bill of execptions, properly 
betere ve, (enn y. Brown, 263 111. 394, 368; Hermon vy, Collahans 
286 111. 89, 63.) There is nothing contained im the record showing 
the grounds of plaintiffs’ motion or of the court's setion thereon 

mard~<tragsheim Co. vy. Mickag, 207 Ill» Apps 570, 3713 H&E 
Cos ve “so As Davis lumber Co., 229 Ille Apps 4:9, 411); 
@eea the record disclese that after the court granted plain- 


‘s motion dgefemdant esked leave to file amended pleadings. 
Ken irown, supra.) The judgment of the Municipal court should 
be affirmed and it is se ordered. APPIRMED. 

Ch and Barnet, Jie, GoneuTe 
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RJ 2Aé B I ofte G 1 9 
STFAN KOMRAD BASE } nape 
Plinimtirt in Srror, ) BRROR To 
i SUPERIOR COURT, 
Vs ) 
| Cock COUNTY. 
} 


ROBERT EB, OROWR, State's Attorney, 
befendast in “rrer. 


MR. PAKGEDING JUSTIOY GRIDIZY EXLIVERED THR OPINION OF THE COURT. 


fo s verified petition for manioamus, filed in the 
Superior court om Hevember 7, 1925, wherein the petitioner, 

Sass, soucht te compel Kobert &. Grewe, as state's attorney of 
Geek county, Illinmeis, to sign tre documents, vis, = petition 

to anid court for leave to file an information in the nature of 
guG warrento, and such information, cefendant interposed « general 
demurrer, and om December 19, 1005, the court sustained it, and, 
petitioner electing te stand by his petition, dismissed it at the 
latter's conte. It is sought by thie writ of errer to reverse 
the judgment. 

im the petition for the writ it is alleged that Sass, 
by his attorney on October 27, 1925, presented to dofendant the 
two documents (attached to the petition au exhibits A end B), 
‘requecting hic aiemeture theretes that one is « verified petition 
(watn eertain other affidavits atteched) addressed to said court 
‘for leave to file an information in the nature of = gug worrantes 
alleging thet Kesimiera Zyohlineki is wrongfully uourping the 
otrtes of president of “Polish Metional slliance," an Illinois 
‘Sorporations thet the other is such an information in the usual 
forms thet im end by a letter (sect forth im the petition) defend- 
ant on the following id returned the documents, refusing to sign 
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themy auc thet subseccucmtly, upex presentation of simiiar 
documents te Occar &. Carletrom, attermey general of lilineis, 
that official cleo refused te sign them. After setting out 
peragraph 1 of the present gug Vorrante Aet (CahAll's Stat. 
1925, Chaps 118, py. 1914), tho petitioner alleges that beeause 
of the statute 1t was the duty of the State's attorney te sign 
the documents, end that by reason of his refunal the peeple of 
the State and petitioner were deprived ef their only adequate 
remedy ageinat the usurpation of effiee by ecid ‘ychlincki. 

Tm endd Schibit 4 it im elieged thni the “Soliak 
National Alliance* wee incerpereted in illimei« in i606 under 
the provieions of an sect of the Legislature, pecsed June ko, 
1692, providing for the orgentantion and mem-gement of freternal 
beneficiary societics, ete.¢ thot the corperstion bar since been 
agtively engeged im exrryimg om ite ebjects, smi, throughout the 
United States, hoz mony groupe or lodges, amd « large memborships 
that every three years it helds 2 convention, mace up of delegates 
froa the different groupe, «$ which time various efficers, in- 
@Gluding that of president, are clacteds that ite 246k convention 
Was held otf Philadelphia from suguet 25 to 30, 10245 thot both Saas 
and dychlinski were éuly nominated candidates fer the office of 
‘prosidents that before the balleting commenced the convention dad 
adapted eortain rules of order (submitted by a Comittes on Nules 
‘through ite provident) governing the monner of voting ond the 
‘oounting ef the ballots; thet 46 was provided that there should 
be & @omeiitee for counting the beallote. composed of 22 members 
inet divided into four sections of 7 menbere each, that one of the 
ef each section should be known «a the vice-president 
shoule preside ever it, count the voter of hia section and 
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tabulate the reoult om tally wheets, that there should alee be 
& president of the entire cowsittee, ond that, upom the completion 
of the counting and tabulation, he should eum up the results of 
the various tally sheets ond report the reowlt te the House of 
Delegates (ice @e the Convention) ever his ciemature; and that it 
wee further provided im the rales, ae fellows: 
4 All controveries: arising in connection with the 
right te vete or the counting ef gree oz Y er matters 
gag 8 therewith, shall ie th £ ingtance 
componed of the fol. < eix ‘saveunn) ¢ 
pre gent of the Committee of Rules of "Oceans She 
Pregident of the Committee on Voting and the Viee-President 
of sections of wuld Committee on Voting. All appenle from 


the decision of this body chall be made diree and imnediate 
to the ore 7. de souaie te" ial ad 


souaie te the Mouse of Oslegatee must be in 
: ‘ve ‘~ the contestant and smst contain the 


A short am¢ clear sumory of the matter in ciepute. 
— decision ef the body from which the contestant 


preeles 
i the’ grounds of appeals 
Ne All contests ond apperis must be breucht before the 
House of Gelegates ors lily at onee and mast be filed in writing 
im secordance with the requirements of Parsgraph 5 within fifteen 


minutes after the announcement of the cecision, unless the 
a of ry een eo tee sutsi at omt , ee grant 4 "Tales 


| | ates is fimel. 

It a9 further whens in Uxhibit A that, in secordance 
with the rules, the four eections of the committee for counting 
votes, together with a preeident ef the entire committee, were duly 
appointed; that the convention proceeded te bollet for prewident 
and other officers, and, after taking the Inet Ballot, the four 
sections proceeded to count and tabulate the votes; thet during 
the counting “errors were mde," im that eextain vetes cast for 
Sase for president were by Gcortain sections “«rongfully credited” 
$e 2ychlinekis that “protests wore immediately mede to one Frank 
Wiernicki,” who had been Culy appointed ae president of the Commit- 
‘Sve on Voting; that Wiernicki “made imvestigetion” and “found 
that certain votes cast for Gass had beon credited te Zyehlineki,” 
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emi “ordered the same curreeteds" ani that, upon completing the 
count, “the tetale of asic four sections showed 280 votes cast 
fer tyehlinski end 217 votes suvt for Gase.” (These allcgntions 
of the petition are uncertain, in that it is not statec, after 
Wiernmicki hed “ovdered the same corrected,” whether the correction 
was made, and whether, if made, the total votes stood as stated, 
or whether sald totals were the totals without correction.) 

it ie further slleged that Gage "*imedistely protested" 
te Wdernicki that votes hed f-nudulently and illegally been 
eredited te tychlineki incterd of to Snew, ond thet, "Edermiekd 
immediately oréered a recewnt of «11 of oeid bellote.” (The 
petition dces not state thet Sage in the first imetance, or at 
any time, aubred teed hie protest, or the contrerersy which hed 
arisen, to the body, compesed ef six persone, an mentioned in 
parceraph 4 of the rules.) 

it de further slicged shine into Mallek had deem apoointed 
attorney fer the corporation with pever «nc sutherity te advise 
ite mombers ant the convention as te the iegel rights, powers ond 
liabilities of the members, theiy comcittees: and the eenventions 
that #allek, conspiring with others to «rencfully deoprive oneu of 
® Just count of the votes onet, and well knowime thet certain 
frauds, errere ond mistakes hod been made, adyized Yiernicki 
that he had no power te order a recount, but showld first report 
the remulte te the convention and that thereafter « recount should 
‘yo had of the votes cunt for any offices upon whieh « protest had 
‘been filed; that pursuant to thie «dviee the result of the balloting 
for president “was reported" te tho convention, viz, 220 votes 
for “ychLinski and 217 votes for Gases; that Saee immediately 
priests verbally, and alee filed with the president of the 
his protest in writing, in secordance with the 
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provicions of ssid rule 5, which written pretest “was read te the 
conventions" that thereupon Maliek, in contradiction to his 

prior statement, “announced to the convention thet the constitution 
end by-laws of the corporation di¢ net provide any means of order- 
img @ recount and that the house of delegates (the comrentinn) 

hed mo power to order the sameg" thet thereupon the comrention 
yotec to approve the report ef «nid election comeittes, end, by 
virtue thereof, “iychlineki wae declared duly elected president of 
the corporstion for «= term of three yeors?" that Kelick's ameunce- 
ment “was untrue and in vioiction of the constitution, by-laws ond 
fules of order governing enid electiones" and that it ‘in lege, 
Sfiect prohibited and prevented anid comvention from expressing its 
true wishes and desires” and thet ite oction im ee sppreving the 
report of the election som=uittes “was not in «effect the ect of the 
eonvention but the ect of anid Leon Hallek,” - reolting in a 
donisl to petitioner “of his richte os cueremteed him under anid 
onstitution and by-laws." (There ie nothing containes in the 
petition showing wherein Bellek's asmmouncement was untrue, or in 
violation of the constitution, by-laws or rules of the corporations 
: statements of the plesder in these particulare are mere con- 
‘elusions. The alleged viclated provisions of the constitution and 
Dy-lavs sre not sot forth, Furthermore, ne focts ore alieget show- 
that, when the comrention declared that “yeohlinaki hac been 

Ay electod as president, ite ecclaretion ani cecision did mot 












et tite true wishee ond deaires. Furthermore, umder the 

, sion contained im paragraph 6 ef the rules, ite dceision "is 
*) 

q It is further alleged thet, by a provision in the con- 

‘ tution of the corporntion, the *Censor* is the highest efficer, 
lhe together with certain ether nnmec officials constitute the 
Counedl," of which he is ex-officio chairman, and 
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eaid Council “has power to «uention and suspend the operation 
of resolutions of the central governments” that after the closing 
of said 24th convention, petitioner, on (eptember 9, 1924, mde 
written applicstion to aaid Cenyex fer a reeount of the ballots, 
to which application was attached an effidevit ef one Magdalena 
Milewski (application and affidavit attached te the petition as 
Exhibits 1 and 2); that thereaftex the Censor “refused to order 
& recount;" that the ballote and tally sheets were at thet time, 
emd gtili are, held sealed and intact by the president of the 
conventions; onc that in the constitution ef the corporstion ia 
¢onteined the following provisiont 

"So momber, rp ts group, committes, comsiswion, 


Pogo geal or part of the Alliance, shall have the right 
to te the courte of the land in matters relsting te 


the Al ’ ed any of its parte vhatcoover, 
@: haust ing ali the udieial and appellate % 
fational @, imeludimg the Convention.’ 

it de further alleged that Gage “hac exhausted” «11 
eaié tribunals and “ali means given to him by its constitution, 
by-laws and rules” for the purpose ef obiaining « recount of the 
votea, but without aveil. (¥¢ regard thie allegation as e mere 
conclusion, net supperted by alicg:tions of facts. Axcept as 
above stated mo provisions of the comatitution, by-laws and rules 
are set forth, and it camot be dotermined from the face of the 
petition whether petitiomer did in foct exhaust al] judicial and 
appellate tribumalse ef ‘the corporation, and 211 meane given to 
him by the constitution, etc., in his endesver te obtain the re- 
count.) It is further alleged that, either through fraud or 





errer “numerous” votes were counted fer (yehlinski by the election 
gomittes which should properly have been countec for Gensj that, 
had ali the votes been properly counted, it would have been shown 
“thet Seas had been clected, instead of showing his defeat by 


three votes; and that im support of these aliegations petitioner 
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mttnches te hie petitions, ae exhibits %, 4 and 5, the affidavits 
of said Wiernicki, Agnes Cielewios, « delegate and watcher, and 
Amma Petyk, a member of the firet section of ealid Committee, 

All of these effidavite were svern to at Pittsburgh, 
Paey On April 25, 1926, (mearly eight months after the adjourn- 
ment of the convention) and they ore ali to the effect thet there 
were irregularities in the counting of votes by the clection 
committee, and thot they believe that in certain seetions of the 
election comaittes, particularly acction 1, seme votes were eredited 
te tyschlinski which should heave been eredited to Sasa. To the 
game effect is the affidavit of Magdalema Milewski (exhibit 2) 
eworn to at Chicege om September 3, 1924, and which accompanied 
Sass’ refused applicetion te aald Cemser for a recount, as above 
mentioned. im the affidavit ef “iernicki he states that during 
the counting of the ballets Magdalena Milewski, a candidtate for 
Lacy Vice-President, infermed him that in section 1 che and said 
Sase “were being cheated out of voter," and that he received similar 
complaints from Sess and other cnndidtates; that he “ordered a re- 
eount* but that Leen Maliek “would not permit o recount" and 
eéyised affiamt thet he “make the report te the conventions” that, 
noting on euch adviee, affiant did sos and that afterwards the 
fequeste of Sass and others for 2 recount “were refused by the 
fonvention, acting on the opinion of Moliek.” Yer aught that 
appears to the contrary in thie ond the other affidavits the charges 
‘ irregularities and fraud were fully presented toe the convention 
éeeided by it atversely to Gege. Purthermore, the charges 
@ im the affidavite are not “full and positive,” end are se 
Wague and uncertain om material points thet, if false, perjury could 
ino be ansigned thereon. 
«st ds first contended by counsel for petitioner that, 
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ie im proper legal form and discloses a prime facie exe in- 
volving private tighte, the “tate’s utterney, under our present 
ante atetute and the decisions of our Supreme Court 
sieiehavatins Ait, upon presentotion to him of such a petition, is 
required to sign it and, if he refuses, a writ of mamdemue may 
iwwue te compel him to de so. these propositions are virtually 
conceded by reapendent, where euch potition le in preper form ané 
oses 2 prime fsele ox in People v+ Mealy, 230111. 280, 
206, it in said: "Then the lagiclature extended the right to 
private individwale to assert private rights by this preceeding, 
it ie apparent that it was intended the: they choulé have on 
oppertunity to seek redrese fer their wrongs by miking applics tia 
to a court, or judge thereef, for leave to file am iaformetion. 
The duty resting upon the Gtete’s attorney to sign and present « 
petition for leave to file on informtion im the usture of a gup 
warramte, where evidence of feets in properly presented te him by 
& proposed relster which shews prisms facie that the relater is 
legsliy entitled te the relict, in reference to a private right, 
whieh would be afforded kim by a judgment in hie faver in a gue 
warrepte proceeding, is on aveolute one. it follows, therefore, 
thet where he declines to act fer omy reason gther then that the 
fects, cvidence of the existence of whieh ie prevented to him, do 
mot worrent the relics which the proposed relator seeks, or that 
the petition onc affidevit or affidavits presented te him are not 
dn propor loge form, hie declination is om abuce of his dis- 
eretion, * * .” dnd it to further anid (ps 206)4 “In cases, 
however, where the proposed relater has an individual and personel 
‘Fights distinet frem the right, if ony, of the public, vhich is 
‘enforctble by © proceeding in gue warromte, snd where he presents 
‘to the State's attorney @ proper petition for his signature with 
evidence of the facts necensary to evteblich the right, it is the 
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duty of thet officer te apply for leave to file on information 
im the mature of « ane Yaergopio, end if he refuses when the 
matter is properly prvsented to him, he may be compelled by 
montages to sign ont fAle the petition for lecve.® These holdings 
hove been followed im People vy. Healy, {31 lil. 620, G54; Zeopie 

¥« Veyeom, 256 Tile 16k, 186¢ Feople v. Mowe, 286 Til. 680, BOL, 
32 erber, S89 Til. 856, 568. 

it ie further eoie im the firct mentiomed Healy case 

ipe 297) * The preetiee which my be followed ty one who deuires 
to Wecome relater is to prowemt te the “tate's attormay a petition 
pddreneed to the court * * for leave to file an imformeation am the 
is Which petition should be ae drawn as te 
be ready for Piling when the signature of the State's atterney is 











thereto attached. Ag wme saggeeted im Coin vy. Browi, gupres 

(112 Mieh. 667), the affidavit or affidavits accompanying the 
petition omst be full amd powltive am! suet be made by a person 

Oy persone knowing the facts, snc be drown in eueh menner aa that 
porjury may be ageigned thereon if eny soterial allegation con- 
tained therein da flees." In the inmetant ease, 12 appears frou 
the allegations of the mandamus petition, ond secompanying exhibits 
that the proper practicou, ae eutlined in the Healy case, cupre, wan 
followed; that the cocunemia an presented te the tate’e attorney 
rere proper as to form se diutinguished from they substances 

md that on the day follewiug their presentation the State's 

. terney returmed thes ta pebitioner*' a attorney, by letter, re-~ 

t to sign them, but not stating amy reasons for such refusal. 
q It is next vontenied by counsel for petitioner that 

@ dotuments progentec te the Gtete's atterney make out « good 

' m fecie cane for the institution of the guo werrento proceed- 
img. Respondent contends te the controzy and this question ts, 
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holdings in the lienjy Gace, supra, it de clear te us tant, if 

onid decumente do wake out a good prima facie caus, the mondagua 
writ should have been swardedy it le equally clear to uc thet, 

if they do mot, the action of the Oupericx cuurt im dieniseing the 
pendemug petition was proper, am thet the judguemt in question 
should be affirmed. Hespondemt comtendcs im subsctanee that the 
Uo Warrants petition preeented to wim cic nel make out « wufficieat 
prime facie eave to warrant the inctituiion of the gug worromte 
proceedings, because (a) cenclueions ac distinguished frem facte 
are gtated in reference to the alleged ivregularities wd frauds; 
(e) 4% d6ee mot affirmatively oppear thet petitiemer exheurted all 
his remedies within the corporstion for o recount, « citing Engel 

+ Eplah, 258 111. 98, 105% and (c) it dece appear offirmatively 
that, uncer the rules adopted by the corperstion governing the 
@leetion in question, the decision ef the convention “ie fined," and 
that sodd convention, after hearing the protests of Sasu aa to the 
reoult ef the countins of the bnilets, demied anid protects amd 
@eclered “yehlineki the duiy clected presidunt, su, under the con- 
stitution, by-lews and rules of the corporation, it sad power ond 
| enaieag te do,» - citing Zeople ve Oris 
after a careful considerstion of the allegations of the gue serrante 
petition, together with those in the affidavits scocmponying i> 
sbove outlined and commented upon, we have reeehod the conclusions 
% % the contentions of respondent are wali foumied, thal he, a8 
state's attorney, did mot sbuse Ais disoretion in refusing to ine 


gue we Oo procecdings, amd that the Superier ecurt 
4 ! ining the demurrer to the mandemsg petition and 
dism: caine it -.? titioner'’s costa. 

“stabs pettsione the judgement of the Cuperior ‘ata is of firmed. 


coeberg, 162 Tlie 













Ch, Fey CONCUTSe 





wid guteabooth ab ected wwtiigse ke WO mien tt eS BO RHR 
watewamy A: seBIT, 6K) ould Ste veageR, aalw Rew alan 
mle tee serstate BF noRpSNO Ineoaeqaal vous Tn #8 Dinas 
hee ® dwo sulew ogo Abe att Ot hetieh owe mene hier Whey 














a At Se IN EY , 
Gute? bro eebeiseiraetet begoils de) wf setae tee 
ifs be$ewmdine coneistisg gore toogge thevid PT oom 
ena yest =. ctmmnen: » vad matonvegoen te: an 


bas sewog nnd #2 cna ten 
Att S08 scene ae a nla nah +N ve 
(FOL ghES aqge Aeeanemeease 


seriedotn stores mo Momma a 
a0 gett sats ebohmme? hav ous taungueN “tO @ 
uh ob gakuvres ch watdorants ah enadn ton bani 
TA rip mt atinger pe gem oon ye 


han mokstiog sumahmsy, on of SiMe 
* SL ee ott 8 pe 





2 Gag titi ie EM yer oo pene ARP EH Pn Se 


2431.4. 620 


GWG THOMAS, ) 
SUPERIOR COURT, 
TEs 
GOOK GUURTY. 


BVEWING AMERICAN PUGLIGAING 
COMPANY » 
Appellant. 


MB, PRESIDING JUNTICE GRIDLEY OCLLIVERED THE OFINIOR OF THE coURT. 


Appellant seeks to reverse a judgment for $12,500 
rendered against it efter verdict in om sction for damages for 
plaintiff's persemsal injuries reesived ae the result of an 
sutomobile collision on the afternoon of May 24, 1924. 

Origineliy there were three defendants? appellant, 
one Gust. Feleon and the Garage Service Company. The jury found 
Nelson not guilty, wut found appellant gullty, aseeseing plain- 
tiff's demages at €12,500. Before the trial the Garage Service 
Company was dismieseé out of the ense. 

Appellent’'s mute-truck was being driven at a rapid 
rate ef epecd west on Belmont avenue, an cact and west atreet, 
Chicagd, end Meleon wae driving his touring car uorth om Clifton 
evemuc, & north and south etrect and intersecting belmont avenue 
at right amples. The two automobiles collided in the inater~- 
section. At the northwest corner of the intersection there was 
a row of stores, facing cast on Cliften avenue. Finintiff, 
about 28 years of age, was ctanding upon the sidewalk with his 
See She ened Decking Suto the vasuns ooumer store through 
its glaes front door. Imnediately foliewing the collision the 
‘touring car travelled northwesterly, over the curb and sidewall, 

struck and wannees plaintiff down, breke the doar and door-jambs, 


; 


5 ak 


ni 





fe 


ané partinliy protruded into the wters before coming to a atop. 
Both of plaintiff's Lege were broken and he was otherwise ine 
jured. the car bad to be Lifted so a» to extricate hin. The 
evideneoe wae conflicting as toe the movements of appellant's truck 
immediately following the collision, There wan tontimomy that 

it turmed to the right, north ami cast om Clifton svemme, and come 
te « stop a few feet west of the east curd acd o few fvet north 
of Belmont avenue. And one witness testified that it wou Janmed 
ageimet the teurinug our and so remained until sewe sen pushed it 
avay and turmed it north. There ese mo tewtimnony that the truck 
van inte er struck pleintifr. 

At the elose of plaintiff's evicenee end agnin ot the 
close of sll the evidenee, defendant's (appellant's) attorney 
moved for a direeted verdict upon the greuné thut there wae a 
wmeterial veriance between the «lieg«tions of plaintiff's declerction 
end the proef, in this, thet, while the declaration charged thet 
defenéent’s moter vehiole struck plaintiff, the proof chewed that 
it d46 mot, omé that it did met get upon the sidewalk «here plain- 
tiff hed been etemding. The motions were denied and plaintiff did 
mot attempt to make any amendments to his declerntion, and the some 
whe mot semended before entry of the Judgment. ond deferment’ s 
motions for a new trfiel and im arrest of judgment were soversliy 
overruled. 
| Mainsiffts amended declaration censietec of four counts. 
during the trial he withdrew the fourth count. The first, efter 
eiteetins the mevemente of the two vehicles in the intersection ami 
the place where plaintiff was standing in the exereise of due 
eave for his ow safety, charged that the defendants co negligently 
oomtroaied amd momaged their said moter vehicles ot . high and 
rate of speed towarde plaintiff that “said moter 


Yohstee then snd Ure son int ond struc with great foree and 
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violence upon and sgsinat the plaintiff," thereby injuring him, 
ete. The second charged that the defendemts so negligently drove 
amd mamageéd their moter vehicles as to rum them in and upon the 
portion ef Belmont avenue provided for pedestrians, and thet by 
reseon thereof “said moter vehicles then and there struck with 
great force and violence upon and against plaintiff,” ete. The 
third, after eetting out certain sections of the Moter Vehicle 
Law relating to the speed of vehicles, ete., alleged that the 
place ef the collision was in a clesely built up business portion 
of the city, and the defendants negligently, ané in violation of 
enid statutes, propelled and operated their meter vehicles at 
rates of speed in exeess of 10 miles an hour, anc charged that, 
26 a proximate reault of said negligence, their “seic meter 
vehicles them and there ran inte and struck with great ferce and 
violence the plaintiff," imecking him down, ete. 

The main point, relied upon by defendant's counsel fer 
a reverssl of the judgment, ie, that there was a material and 
fatel yarianee between the sliegetions of each of the three counte 
of the amended declaration end the evidence. e are of the 
pinion that the point is well teken and thet the court erred in 
entering the judgment appealed from. The uncontredicted evidence 
shows that only Weicon’s touring ear ren inte and struck pleintiff 
and thet defendent's truck did mot do so, as charged. In Jabesh Re 
ge. v>_Billings, 212 111. 37, it wae alleged im the declaration 
that plaintiff's buggy wae struck by defendant's train ond he was 
then ond there thrown out and injured, while the preef showed that 
he was not threwn from the buggy until the horse had run nearly a 
feet from the crossing, end it was held that the variance 
las a fatal one» where it wae specifically called to the attention 
, the triel court, and mo amendment te the declarstion wae mades 
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The Court says (pp. 29-40): 
"It is & well known rule that aliegstions and proofs 


cneenes end alee of preserving a recerd ef the cause of 
action s6 a protection & another suit based upon the 
game cause. A pleading is intended te disclese a eause of 
setion or defense, and a party hae a right to knew what he 
ds with, to enable him to properly make out his 

gaee and te prevent hie being taken by surprise the 
evidence at the trinl. * * (wery allegation shich is 
descriptive of the ceuse of action must be preved ae alleged 
in the plesding, and omy variance therefrom is fatel unless 
it ic waived by not eahktus it te the etiention of the trial 
eourt or is cured by an smemiment of the pleading. ‘ven 

££ there are unnecessary allegations descriptive of what is 
mast be proved. * * it is argued that there 
was mo error im the ruling because the striking of the bugsy 
by the car wes proximate cause of the injury. But that 
is yy gaying that pleintiff preved = geod cause of action, 
while the question was whether the tort deseribed in the 

é wna = wae 7 one Boag sien upon the trial.” (See, slse, 
Peder vy. Midland Cag $16 Ill. 562, 559.5 


betendant*s eounsec] sleo contend thet other aesigned 
errors require a reveresl of the judgment (a) denisl of a motion 
te withérew «a juror and continue the cause because of improper 
eoncuct of plaintiff's agent in comunieating with a jurer; (>) 
aémitting certain improper testimony of plaintiff's medical wit- 
messes; amd (ce) improper statexents of plaintiff's cttormey in his 
argument to the jury» e will not discuss these points, for, if 
there were any crrers as vontended, they are not likely te aguin 
arises 
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Yor the rescone indicated the judgment of the Superior 
eourt is reversed and the cause remanded. 
REVERSED AMD REMANDED. 


em Barnes, JJ., conewrs 
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THE OFINIGN OF THN coun, 


Mm an action in ageumpgit te recever damages for the 
breach of cefendont's warranty aa te the quality of certain 
egge the jury returned o verdict ageinst defendant, the seller, 
and @aneeeed the damages of plaintiff, the purchower, at $1314.71. 
On Gsteber 10, 1925, judgment was entered om the verdict end this 
appesl followed. 

Im plaintiff's deceleration, which consisted of a 
special count and to which defendant pleaded the general issue, 
it is alleged in substance that the parties severslly were 
engegec im business in Chicago, buying emi selling poultry, 
butter, eggs, Ctes, 28 commission merchanta; that on sagust 31, 
1923, éefendomt represented to plaintiff thet it hed « esrload ef 
ease, of 490 eases of 30 dosen ench, that the egge were “the Rey 
tinsler best grade stornge eggs, weighing 57 pounds per cane and 

mas Cirele 'W' brand, ami that the seme were in firet clase 
itions* that plaimtiff purchased the eggs (at 32 cents per 
en) amd pedd defendant $3840 therefers that the purchase was 
im the regular course of business and “for re-saleg” that 
Ihey were consigned to Hew York City and comtractec to be sold 








there to other parties (at 33 cents per dozen) for $3,960; that 





they ‘were not in fact Rey Winslar egge of Cirele 'f’ brand and 
were not of the weight ef 87 pounds to the case, but on the cone 
trary renged in weight from 404 pounds te 82 pounds per onee and 
were irreguler in Gise and coler and vers of xn inferior grade, 
@ll of whieh facts ond knowledge were in defvndant's possession 
at the time 4t bargained and cold the egge;* that the fair, cash 
market value of the eggz was $2630 (Tor which ew: plaiatiff was 
compelled te dispose ef them), imetead of $3860; and that by 
Yeeros ef the foregoing plaiatiff wae daauged in the au of 
$1580, ete. 
The negotiations fer the eale af the exes were had 
im Chicago between Lieyé i. Snyder, vice greaident of plaintiff, 
ond Theedere Asrom, presi¢ent of defendact, om august 31, 1974. 
The car containing them was then in transit te “hisage nd they 
Were sol4 te plaintiff, f.c.b. Chieage, for 93940, ané¢ Aaron, 
kMowing that plaintiff hed purekaved them for resele in Few York 
eity, agreed te divert the car to tuat point. Gn August 2het 
defendant delivered ite order to the carrier, re-consignina the 
Gar te plalatiff ot Hew Yerk and directing the lasuance of a naw 
pili ef lading toe pisintifY az seonsignes, and at the saxo time 
®urrenderec ta the carrier ihe griginal bili of leading. Im ths ree 
Gensigning orier defentant stated tuat it “will pay o11 cherges 
@m thie rar te Chicago,* oni that the "re-oonsigning smd icing 
@harges st Chicago" were “to follow with freight te Fer Yerk." 
(Om the following 4ay the carrier issued a new bil) of lading, in 
- #eshange for the original se surrendered, a defencant ialivered 
the ease to plaintiff tegether vith ite inveiee, chowing that 4e- 
fondant bad “sold te Keliy-Kverson" the eggs, “shipped te youre 
“selves” as ner attached D112 ef lading. Upon the receipt of those 
papers plaintiff, mot having seen the egge but ralying wen the 


ae 


“Verbal warranty ae stated in the declaration, paid defendant the 
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oum of $3340, an? defeninnt's reoresentative marked the invoice 
*oal4.* At this time plaintiff had slready reeseld the eggs, 
£.0.b. Ghienge, for 99960 (1. o,, at 55 cents per doxen) to a 

New York Tire, unon the basie thet ther were of the game quality 
and grad¢@ a* Warrente?, And defendant, tureugh Aaron, had 
kneowlatce of gugh re-sale. Then the agga arrived at hew York 

they were inenected br an official inensceter and by renresentatives 
ef the New York firm and feud not te ve ef the quality and grade 
28 warranted, amd they were rejected by said firm, Plaintiff's 
evidence further disclosed in substance that they were not the 
vest grade of storage eggs, were net whet was known as Girele 

'W' brand, amd 4id not weigh 57 pounds te the case, but muck lees, 
averaging not to exese4 50) pounds, snd that some were email, 
Airty, shrunken and “weak-botied;* that defendant was duly noti- 
fied that the egee were net of the etality as warranted, and that 
plaintiff's pureherer had refectet thes, ent defendant was re- 
quented to tireet dimsosttion, whieh it refused to 4e; that plaine 
tiff was comecliet te e211 them, and 444 #9, at prices ranging from 
®8 geotes te 26<1/4 eante por dozen, which were the fair, cash 
merket values 2t the time of esge of their qusiity and grade, 
agereceting the aum of 33666.37, from which there wae deducted the 
freight chergse to New York ond certage there, amounting te $471.08; 
end that pleintiff received the net ow ef $2645.99. The verdiat 
of the jury, 91514,71, is the amount for whieh plaintiff ned sold 
the egee to said Kew York fire, f.c.b, Ghicage, 33960, lees eaid 
met swa of $2645. %9, 

Oeferdant's sounsel contend that the evidenes is in+ 
sufficient te sustain the verdict. Thies question is act epen for 
our eoneigeration because the bill of exceptions dees net disciose 
that defendant made & motion for a new trial, (Daniels v. Suiel4s, 
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38 Tlie 197, 1933 Hoson vs Leta, 73 Ilis B71, 3744 Stiinta ies 






ders arateng, 297 Il. 16, 7%) 
@e have, however, reviewed the evidenes and are of the opinion 
thet 1% amply ewetaina the verdict es to defendant's lisbility on 
ite express verbal warranty. 

Counsel also contend that the trial court erred in not 
allowing defendant's motion fer s peremptory instruction in ite 
favor, because the evidence shows that Lioyd 1. Snyder, personally, 
rether than pleimtiff, purehated the eggs. While the bill of ex- 
ceptions discloses th.t defendant ot the elese of plaintiff's 
evidence moved for such peremptory instruction and that it was 
‘denied, the bill does not show that, after defendant had intro- 
éuced evidence im ite behalf, the motion was renewed at the close 
ef oll the evidence. Ay failing te renew the motion, after heaving 
introduced evidence te contradict plaintiff's, defendont waived its 
right to ascign os error the denial of the motion. (deliet, ete. 


Bs Sos vo Velie, 140 Ills 50, 633 Haxyrig v. Shebek, 151 ill. 287, 
293s eeape Goes, 235 Ill» 308, 312.) Howe 


ever, the evidence in our opinion clearly chews that the eggs were 
purchased by plaintiff, ae the result of negotiations hed between 
®myder, ite vice president, and Aaron, defendant's presidemt. The 
written memorandum of sale, or invotec, signed by defendant, otates 
‘Hh ite face that the eggs were “sold to Kelly~Iverson." 

Counsel also comtend that, imasmuch as the depositions 
ef three of plaintiff's witnesses, taken in Bew York and reed te 
‘the jury ond appearing im the bill of exceptions, de not bear the 
‘file mark of the clerk as having been filed im the ecuse, the 
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trial court erred in admitting the depecitions im evidenee. The 
contention iz without merit. The depositions were taken upon 
oral interrogetorice under « written atipalation thet they “may 
be read upom the trial, subject only te objections as to competeney, 
materiality and form“ of the interrogaterics and enswere. The bill 
ef exceptions dees not dicclese thet defendent mde any objections 
to the reading of the depositions to the jury, or to the competency, 
etes, of amy of the interrogeteries or answers, Defendant not 
hoving Miade any objection as te the depositions when read in the 
trial court cannot complein of them here for the first time. 
Counsel further contend in substance thet the verdict is 
exeessive in that evidently an improper mevsure of damages was 
eonaidered by the jury, and in that the freight charges om the 
eggs from Chicege to New Tork, and cartage charges in Few York, 
improperly were includ«d. ‘This comtention ie alee without merit. 
118 Tlie 382, 360, vhere 
eertein grain sold preved to be not of the quclity bargeined for, 
4t is stated that the general rule as to the measure of camigos 
is, “that the purchaser is ensitled te recover the difference 
between the contract price and the value of the article im the 
market «t the time ond place of delivery." The Court cites with 
approval the case of Beammore vy. end Coe, 40 HeYs 
422, 42%. Im that ease it is anidt “This rule, however, ia 
ehenged when the vendor knows thet the purchsser bas an existing 
contract for a re-eele at an advaneed price, ond thet the purchase 
ds mace to fulfill such contrect, and the vendor agrees te supply 
the article te enable him te fulfill the same, because those 
profite whieh would acerue to the purchaser, upon fulfilling the 
“eontract of re-sale, my justly be suid to have entered into the 
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contemplation of the parties im anking the contract. * * This 
rule io besed upon reason and good uenac, aad ia in otrict 
accordance with the plainest primeighes of justice. Tt offirns 
nothing more than that where « party auetaine a less vy reason of 
& breach of a contract, Be vheli, ao far ae somey oom do it, be 
placed in the same situution with reapect te domges, au if the 
eomtract hed been porformed." In Maglhieh v. Spekame Comission 
Be+» 57 Ped. hep. 451, plainuitis, semuission mrchants ot Omehey 
Hebe, gued cefonient, engoged ix the produwo and coamiasion business 
#6 SpokaneVelles Wauhes for the purchnce price ef eartaiua potatoes 
ed eheese gold and delivered, ilefencant vet up a counterelain 
for cemages for breach of ou express worvuniy on « oarlecd of 
“strictly frech" eggs, and elvo for brench ef au leglicd warrenty 
on the potatoes.  Defendent recevered « jucguent om ite counter- 
Glaim. The Us G+ Court of appends for the Binth Circuit reversed 
the judgmont beexmuse of the givime ef an erroneour instruction 
felating to defendant's “lees of profite.* (in the present eese 
ne instructions ore properly befers ue, « they mot being contnined 
im the 9421 of oxecptiehs.) tm the course of Ite opinion the 
Court of Appeale eaid (p. 496)% “Aw She gale way mate ¢S Omatn, 
end the gocde wore to be delivered at spokauo, the defendant woe 
entitled to recevrer the difverenee betwen the contract price ond 
the value of the goods im the surket ot Syokeme at the tine of the 
delivery.” The Court quoted with approval certetn xtotements moe 
im 2 Schouler's Personal Froperty, coc. 505; via: “The meneure of 
: domager receversble fer bresch af varranty of quelity is, is 
pennress the difference im value between the article actually 
furniched anc thet whieh should beve beon furnished umier the cone 
tet at the time amd place agreed upon. * * Cuch reasensble 


“@xpenses as the buyer has ineurred im consequence of the 
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brench may be added im making up the eatimate., * « The buyer may 
recover, Kot only for the dircet and wmtural conseqaence of the 
seller's fatiure te perform sacording to agreement, tut for suck 
damages as both parties might reasencbly be suppesed te have fere« 
s@en, at the time of the contract, woulé flow from suck treach.* 

The court aleo cited with approval the Carpenter aad Besumere canes, 
SBbESs ené alse Thorne ye AcVeagh, 75 {11. Bl. Im anid Thorme case 
suit was brought to resever damages for drench of carranty ef the 
qWality of cortain heme shippec. They were sold im Chicsge. the 
purchaser €ic not see them and the seller knew thet they were bought 
for & customer in Salt Leke City of the purchaser. The celler 
shipped them for the purchaser te ‘that point, + the latter paying 
the freight. They did met prove to be of the swelity as represented 
ama for that reason the purchaser leet the bencSit of hic re-unles 

It wae Weld in swhatence (yp. 84) that the measure of ¢omeges ene the 
éifference between the price paid in Chicago and whet they vere werth 
whet Gelivered, and alse the freight em them trem Ghicege te Selt 
lake “ity and the prefite which might reasonebiy be expected on 
Peesnle ut the isttier goin’, vhich were cotimated <{ ome cent per 
poumé. iI: the preeomt gase plnimtiff, rclying upon éuformdant's 
Warrenty ae to the quality of the eggs and net seeing 4 cm, purchased 
them ef defendant, waiie they were im tramsit te Ghdesge, et 52 cents 
per Gosem, TeGebe Shicugy, end podc decfemiams therefor the sum of 
O386G5 At the time of the purehece cefondwai, kuowimg shat the cgges 
bad been purchased ier re-snie te plaimiifS's eavtomex of New York 
City ot am cdvancséd price, fesebse Sifcege, agrecc to divert the 
shipment te thet point amd did so. Plaintiff bad re-seld the egys 
te ite Hew York sustemer wpon the Sawie thes they were of the 
Quality ae cefendemt hed warrented, at on scvence Gf one cent per 
dosen (33 comnts per dozen) or for the sum of $3960, f.0ebe Chicago. 
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Tf the eggs had been as warranted plaintif¢ would have received 
from its customer said sum ef $5960. But because of their net 
being as warranted and being of an inferior quality, the customer 
rejected them, after arrival and imspection at New York City, 

as he had a right te de, and plaintiff wus compelled te sell them 
at the market prices «t New York city then prevailing for eggs ef 
euch inferior quality, and dic so, afte: metifying defendant, 

end received therefor the net sum, less freight from Shicaze te 
Sew York and cartage in New York, of §2645.29. Umder the circum- 
stances and the sutheritios above cited, we think that the jury's 
verdict, and the judgment entered thereon, against defendant, 
$1514.71, (veimg the difference between the sum for which plain- 
tiff had sold the egge to ite New York customer amé what it 
actually received) is the proper mecoure of plaintiff's dameges. 
it wae entitied, “se far ag money oom de it, to be placed in the 
same situation * * as if the contract sc been performed." The 
egge having been refused by ite Hew York customer, and it being 
the consignee thereof, plaintiff was liable for the freight ani 
Cartage, which it would net have been obliged to pay had the eggs 
been ac warranted. “e regerd this sxpence as being properly 
ghargeable ageinst defendant. It was “imourred in consequence of 
the breach,” and was a damage to plaintiff fliewing therefrom 

da which defendant might reasonably heve foreseen. mé we are 

) of the opinion that plaintiff's evicence sufficiently shows 
Ithat the soles of the eggs in New York were made at the fedr cash 
‘ket prices then amd there prevailing for egge of their «ctual 
ty end grade. In view of the diverting of the shipment at 
time of plaintiff's purchase the place of the delivery of the 
was Mew York eity, and the mrket price there should goverme 
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(Heulen vo jumham, 60 Ill. 235, 2365 Inglish v., Spokame 
Commission Co-, supra.) 

Counsel alse complain of certain rulings of the 
trial court on the admiscion ond rejection of testimony, and 
of certain statements mace by pleintiffs attorney during the 
trial in the presence of the jury. “e have considered the 
rulings and the statements, and ore of the opinion that they 
were not prejudicial to defeniant ond were not such, even if 
erroneous, as require « reversal ef the judgment. 

Per the reasone indicated the judgment of the 
Cirewult eourt is affirmed. 

APPTIREGL » 


Viteh and Bornes, JJ., concurs 
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On Keovewber 7, 1925, in an action on the cage, the 
Superior court suateined a dewurrer to plaintiff's third amended 
declaration, conelating of twe counts, ond, upen her eleetion te 
stand by the declaration, entered jutgment for covets againet her. 
This appeal follewed. 1% ie comtended that the court shevld have 
overruled the dewurrer, As eounsel's arguuent is limited to the 
firet count of the declaration, "¢ will not diseuse the second. 

It ie slleged in the first count thet plaintiff, bee 
fore and at the time of the committing of the grievances compl ained 
of, wae a person of good repute, ctc,, and never had suffered from 
insanity or other mental derangement; that om September &, 1620, at 
Chicage, fefendant, well knowing the premiaes and eatisteusly ine 
tending te infure her and bring her inte publie disgrace and have 
her inoareerates, appeared, “without any notiee to plaintifrr,* 
before the clerk of the Gounty court of anid county, ond «Li theat 
any reasonable of probable cause therefor, “faleely and maliciously 
signed, ewore to, and filed a petition” fer the appointment of a 
commission to try the question of her sanity; that im the petie 
tion defeodunt “faleely and maliolously stated” that plaintiff wae 
insane, that her welfare and that of others required her coumi te 
ment te some hospitel ox asylum, that her gondition was suck as to 
Fender « trial by jury inexpedient, and that it was sanifestly 
improper for her to be brought before the eourt for a hearing, 
@te.; that the statements in tho petition were false and known te 
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defendant te be such; that on the sume day defendant “wilfully and 
maliciously procured and caused" the then presiding Judge ef the 
County court “to appoint a commission” te exouine plaintiff's 
physical ond mental eondition, viz., two physicians (masing them); 
that defendant by falee and malicious atatenents, caused these com- 
miesioners “without on interview er an exesination either physi- 
eal or mental and without either of tram ever having seen plain- 
tafr," or without eitner ever having any kmovledige as to her ¢orne 
dition, “to wake « report and finding" that the plaintiff was ine 
wane, ¢ta.; that therewpon defendant “meliciously and wrongfully 
caueed* the judge of said court, won maid faise report eniy, “and 
without any netice whatever sither verte] or written m4 without 
the presence of the plaintiff" befere the court, te held an inquest 
of lunucy; that st the hearing “she was not rearesented in persen,” 
or by guardian ad liter, ner di7 she have any netiee thereof, nor 
was she permitted te have a voice therein; that defendant then and 
there “malisicusly and faleely testified that plaintiff wae ineane® 
and that it wes wnesfe for her te be at large; that ae a result of 
the hearing, and on the same day, she was ordered committed to the 
mate Hospital for the Ineane; that by means of the somaitment 
order defendant caused the clerk of sald sourt to iesue te bie 
(4efendent) a warrant directing him te apprehend plaintiff and 
deliver her to the hospital; that on the sane day defendant, 
maliciously and fraudulently, proewred her te accompany nim te the 
hoseital by falsely representing to her that she wan being conveyed 
on o visit te friends at Berwyn, Tllineia: thet she was detained as 
® erisener in the howpital or asylum, aii there remained until 
Getober #0, 1696, during al1 of which time she suffered great 
anguish of mina ond humiliation, ete.; and that by reason of the 
premises she has suffered great dannge in her good name and reouta- 
tion, and in the lens of wages, and hae since been unable te preeure 
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It is further alleged im the count that em June 12, 
1922, an order wae entered by wai? Cownty court “reetering plain- 
tiff te the statue of a wene pereony;* an¢ that sll ef the shove 
mentione? proeredings in the county court, se precured by the 
false and malicious acta of defesiant, “are Weld and ef no effect 
for want of jurisdiction over the peraen of the plaistirr,* : 

After earefully considering the sliegatiens ef eada 
eount we are of the opinion that the Guverier court <44 not err in 
sustaining defendant's demurrer thereto, and, slnintiff electing 
te stand by her declaration, in entering the Judgment appealed frow. 
It will be notioed tiat the count doen not allege that the order of 
the County court, adjadging her inesne and mitered on Geptexber a, 
1920, has ever been veoated or reversed. ‘The allegation, thet 
subsequently, on Jume 19, 1922, the Gewnty court entered an order 
“yeatoring plaintiff to the status of a sone person,” is net 
equivalent to an allegstion thet the original proceeding, shleged 
te have been inetigated by defontant, teruinated in plaintiff's 
favor, oF that the court's erder adjudging her inesne and committing 
her te the asylum was subsequently reversed, Am eaid by this 
appellate court in Hecker v. Belti, 239 222. App, 39%, 398: "Both 
findings are authorized by statute, but the second may enly be en- 
tered subsequent to the discharge of a patiot from the asylum, and 
upon evidence which satisfies the court ‘of iis recovery,’ 1. ¢., 
Bhat ginee the first order was entered, the patient has recovered 
the use ef his normal mental faculties. (dahili’s Stat, 1925, 
Gh, 55, See. 25). While the second order ‘restorer the patient te 
ali hie rights ae m citizen,’ 1t does not adjudge that the fret 
erder was improperly entered, * and 1% will further be notéeced 
that plaintiff does not allege that it ie shewn by the record of the 
County court, when said order of Geptexber ath wae entered, that 
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Plaintiff had ne notice of the proeesdings, waa net present when 
the order was entered, or that the court did net have Jurisdie- 
tien of her person. in this eglisterzi orececding she merely 
asserts, without stating what the regerg of tae Vounty seurt 
shows, that she had mo sotice of sal¢ precesdings and war not 
present when sald erder wau outered. Ville tue County court is a 
eourt of Limited jurisdiction it Le uct ane wf inferior furise 
diction. it ia invested by the Legislature with Juri ediection 
in insane conser, ctc., aid ae libersi intenduents ~.11 ba made 
im faver of ite jurisdiction in this class of cases aa will be 
extended to proceedings in the Cirenlt soart. (oats v. Moore, 
209 Ill. App. 270, 274; Fecht v. Freeman, 8) T11, 84, 97). 
Am4 it will be preauned that the County eeurt, when 1t entered 
said order of Gentember Sth, hed Jurisdiction beth of the subject 
matter and the verson of plaintiff. (sests v. Mears, supra.) 
Furthermore, the record imports verity aid corset be impeached 
by parol testineny. (Boats v. Hoore, aupra; Bishop v. Helen, 149 
Thi. App. 492, 497). Im the cave last cited, queting from Feut 
Chicago Street RK. Go. v. Berrigon, etc. Go., 160 Thi, 298, oO, 
4t is enid: “When the record io once made up it ie conclurive 
wpom all parties witil altered cr #24 azide by a court of conpe- 
tent jurisdiction, and all questions relating t¢ the time when 1¢ 





was in faet made, or im regard te the wutherity on which it was 
made, or in respect to the truthfulmess of its recitals, mast be 
settled by reference to the veeord alems. Bus if an orier is 
imoroperly entered, or does not state the facts as they actually 
occurred, apelieation «ay be made to the eeurt {in whieh the record 
is, te correct ite record." In Bedriek v. Durhay, 136 Yash, 265, 
265, it ie decided that an adjudication of insanity, by « cseonrt ef 
general Jurisdiotion, cannot be collaterally attacked in mm aetion 
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for somepiracy to fustitute 4 malicious preseeution, In the opine 
fom it ip esid: "The court which adjudged the appellant te be in- 
wane wee one of general jurisdiction, m4 tf it Ald not hove 
Seriediction of the pergon ef the plaintiff, that was an error 
which coul¢ only be sorrected in thet court or on sppeal.*® In 
Shylts vr. Shubtg, 196 Int, 30%, plaintiff echerged in her cowplaint 
that a fudcment setting aride a convererce frem her hushend te 
herecif, at im frend ef the husband's cretitern, was obtained by « 
coneniracy between the Imeband and the eretitors te defraud her 
out of her property, and she asks? damages, The trial court ene« 
tained a demurrer to the eomolains an4, she declining to amemd it, 
entered judgement against her. In affimsing the Judgement the court 
wala (p. 330), “Until thet judguomt ia out of the way, the ape 
pollant canset reoover another Jutqment which eperates ae an ice 
peachtent of the first Juaigment. If the Juisment by which 
appellant's deed wae set aside wae fraudulently obtained, and the 
complaint had atated faste euffielent te establish that charge, 
yet eo long as the Juipoent etends, there could be no recovery of 
dameges for se obtaining it, beeaves, ee long aa it sterde, it 
importe abeolute verity u# te every provosition of law and fact 
@esential te ite extatenee seninet all the parties te it.* 
Furtherrere, if the count fx question be net eonside 
ereg se one charging a maiielous erseeovtion, But ae steting a 
gauge of action fer damages reeniting from defendant's alleged 
sete of perjury and subernation of perjury, thereby cauaing the 
ineanity finding and Judgment te be entered agolnot plaintiff, we 
think thet 4¢ fe vwtill ¢emurrable, because under deeiaions in 
this State and in ether furiedictions, such on action is net main« 
taimable. (Hoeker v. Welti, 239 111. App. 392, 397, snd cases 













* txmage ae ‘mene anita ah bomneewen ntoctaw: of 





Sake sive 
; - ftmdetenan ted ak beyeedy WU alebe OME voat ARE, emt Lal 0 
6 hanna aed wont nomen» ohdnn aabitam fabagie 
el abae air cen tone a lavenctoan ou Rpm Aven 
. At Auented of axedthack eve an houndieget ose, snort. ! 
nine Sime Celt walt seagecad Retew ate faut, sWiremorT 


= et howls of agin toot aan tap satadamoe CAR i tones 
a) OAs thatch wt stint he sR cml tani 
Seas ele 88th BAP Yo Aen wk Faringhyy, testy t 
SA te nik tion Gate Say heh, waeiteae 


i <sunaite saad satitacee. * pen te tne 

(He parecer on sd Bane tate cates toma ot oe: 
4 gh themes £2 on nel on wmuamed. (th yabinkand as 
3 me bine won to ae ltdeadate OH at a wise : wm fe 


HE 
+e 
afi 
Hi 
ae 
hi 
23 
& 


cited; Ruehl Eros. Brewing Co. v Ge, 387 Lil. 
App. 397, 398; Keithley v. Stevens, 142 111. App. 406, 404; 
affirmed 838 113, 199, 262). 

Yor the reasona inticsted the Judgment of the 
Superior court 1s affirmed, 





APRIL BBED, 


Sarnes wad Fitch, 77,, eonesur. 


red 















fies a ht tere eeu 





aS ia ail 





“ 


266 - 31086 
943 1.A. 620 


APPEAL FHOM 


FORT GRARBOWN LUMBER COs, 
a corporation, 
Appellee, 


MURICIPAL Court 


Ft earn Sencar Nigeest 


Ve GY CHICAGO. 


COMMUMITY STAT. BANK, 
Appellant. 


BRe PRASILING JUSTICK GRIDIZY DELIVERED THER OPINION OF THE cOURT. 


By this appeal the defendant bonk eeeks to raverse a 
judgment for $5456.08, rendered azainet it on Jonuary 16, 1926, 
after verdict, in an action in oesumpsit. 

in the statement of claim, filed February 1, 1924, 
it is alleged in substance that eon November 28, 1925, plaintiff, 
a depositor in defendant bank, delivered to it a certain cheek 
drawn on another bank (Home Bank & Truet Co.) for 98,000, payable 
to plaintiff's order and by 1t endorsed, with instructions that 
the proceeds of the check, when collected, be credited to plain- 
tiff's acaount in the defendant bank; that plaintiff then wae 
indebted to defendent in the sum of $3,000, plue accrued interest, 
on its two notes, dated May 26, 1923, - ome for $1,000, due August 
2G, 192%, and one for $2,000, duc ‘eptember 26, 1923; that defend- 
ant ¢ollected the amount of the check and preperly charged plain- 
tiff with $3,040.83, veing the amount due defendent om the two 
notes, and plaintiff was entitled to be credited with the difference, 
$4959.175 that defendant, however, wafused to credit plointitr's 
| eoumt with all of said difference, but only allowed # credit . of 
23.06, and withheld and «till withholds from plaintiff $5035 .195 
that plaintiff's claim is for this amount so withheld, to- 






with interest. 
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In defendant's amended affidavit of merite, made by 
its president, Max Shulman, it stated that on November 26, 1923, 
pleintiff was indebted te it in the amount of the two notes, wut 
denied that, when said $8,000 cheek was delivered to it, plein- 
tiff instructed it to eredit the proceeds, lees the amount due 
on the two notes only, to plaintiff's depesit aecount, It alleged 
in sabdstanes that on said day one Charles %. “mith, president of 
plaintiff, sise had on account with defendant bank, and wes indebted 
to 4t im the sum of $5950, being a balonee then due for leans there- 
tefore meade by defendant to him thet more than o your before plain- 
tiff and “mith hed delivered to defendant 12 of plaintiff's netes for 
$1,000 each, payable monthly, amd totaling $12,000; that afterwards 
they took up 3 of these notes, and thersefter from time to time 
pledged ae seourity for the other netes sumiry other collaterals 
that, @o collateral for tue oricinsl 12 notes ef plaintiff they had 
pledged and delivered to defendant ao note for $12,000 of the Chisago 
Title & Trust Co., trustee, secured by its deed of trust te another 
Chieago bank, ae trustee; that om Hovember 28, 19235, pleintiff and 
Smith, being desirous of taking up exid mote of the Title & Trust 
Go», trustee, agreed to amd did pay to defendant the amount ef 
‘mith's indebtedness to it, by tendering and delivering to defendant 
the $8,000 cheek, and d»fendant, at the time and im pursuance of 
the agreement, surrendered the note of the Title & Trust Co., 
trustes, s¢ well os a1) other coliateral then held by it az 
security fer ali of “mith's and plaintiff's indebtedness to it, 
and received said cheek in payment of 511 their indebtcdness to 
it; thet the $8,000 cheek, so tendered and accepted, represented 
personal funds of “mith, and defendant, upon its receipt, 
surrendered and delivered up, as requested by plaintiff and “mith, 
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ail motes of “mith, evidencing hin sald imcobtiedness of 856950; 
that after the payment of Gnlth's and plaintiff's indentedhens 
te defendant, there remained out of sada $8,000 check $1,993.95, 
which sum defondant, ot the request of plaintiff and “mith, 
evredited te plaintiff's daposit seeount, anc eedia eum sinse eee 
Withdrawn by plaintiff's checks, henered by defendant; and that 
defendant is net indebted to plaintiff in ony cume 

The evidence cisciosed the following feets in substance; 
Cherles Se Gaith was im contre] ef the plaintiff corporation. He 
was ite preeidemt ond mnaged ita QKuslnesa, bub was enenged in 
other business affaires. He had on aseigtant, Herbert J. Smith, 
his brother or orother-in-law, whe was treasurer of plaintiff and 
aleo acted ng ite bookkeeper ond stenographer. 4s torly se becember, 
1921, Charles G+ “mith (nereinefter referred to av Smith) hed a 
personal account vith the defendant bank (hereinafter referred te os 
the bank) of whieh Wax Shulean was pronkdent amd Jneoh Gldwitz a vice 
prewident. The plaimtaff eorporstion also had an account with the 
bank. Gmith’s sceoumt woe the more active of the two, and he was a 
somewhat Trequent berrewer from the bank, uswally an incireet 
borrower, is ¢e, Ghe who endorses end discounts notes of othera ine 
stead of borrowing on his own note. “bout July 27, 192%, plain- 
tiff iewued to Smith, on aocount of on indebtedness he claimed 
it owed him, its 12 notes fer $1,000 each, payoble monthly to 
hie order. ‘mith endorsed these notes and took them to the | 
bank, suw Gidwits and told him thot he, personally, wanted to 
borrow €12,000 on the notes by discounting thom at the bank. 
He afterwards delivered, aa colisteral security for the lean the 
¢12,000 note (mentioned im defendant's affidavit of merits) ef 
the Ghiengo Title & Trust Co., trustee, secured by a junior trust 





upon certain improved real estate. Thia note was <mith's 
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property, amd the title to the reel estate hed been in him, but 
for some rencon he had conveyed it te the Title @ Trust Ce., 
trustes, to bold im trust for him, under o trust agreement dated 
April 1, 1912, whieh provided inter elia thet the trustee would 

act only upon “mith’s writtem orders and that he should have the 
management and control of the real estate and determine as to 
renting, sale, ete. bout the middle of duly, 1922, “mith had 
given hio written ordé«r to the Title & Trust Co., trustee, te exeoute 
the $12,000 note and trust deed and deliver them to himy and the 
instruments, dated July 20, 1922, were exsouted during the progress 
ef the negotictions with the bank. “hulman finally passed favorably 
upon the losm, and it was consummated, about August 11, 1922, and 
plaintiff's 12 notes of $1,000 euch and 2aid $12,000 nete and trust 
deed subsequently ceme inte the bank's possession. + the time the 
$12,000 loam esa negotiated Geith «a2 indebted to the bank in about 
$5,009 on certain matured loans, previeusly mde te him, and it was 
agreed between him and Shulman, representing the benk, that the 
amount of the indebtedmese wae te be deducted from the $12,000, and 
the beleneos thereof oredited to his persomal account at the bank. 
This was done and nesrly ell of said balance, so eredited, was aub- 
aeaquently eheeked out by him. 

The 12 notes of plaintiff, mituring monthly, were mot all 
promptly paid, and in some instances other collateral wee deposited 
‘by Smith or plaintiff, and im other instances new renewal notee 
were executed by plaintiff to take the place of those whieh had 
matured. Tho two notes of plaintiff, mentioned in its otstement 
ef claim an being properly chargenble against the proceeds of said 
8,000 eheck, are two of said renewal notes. Geme time in Vovember, 
see, Smith arranged with Shulman te borrow of the bank om additional 
) $,050 om his om note for that amount. On January 4, 1923, this 





had natured and was unpaid, and one of plaintiff's original 
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$1,006 netes alee fac mturcd and was unpaid, and Shulman wrote 
mith te culi amd arruige for thelr payment. ianith ealled and 
apparently srrangeremts were ade for en extension. On  pril 4, 
2083, Smith wrete Ehuimes im part ac feliows: *E will lend the 
Vert Dearborn (meaning piaintiff) enough to pay all their past 
due Rotes, £4,006, aud then thay wili be in shape te pay the 
balance ae gus. i em mégetiating a d4uai for a ican of $16,500 
Om & second te be secured by a new mortgagee te replace the one 
you hele for guerantes on the Yert Dearborn netesy if I conclude 
this, I will then pay you 611 up, including mins.” 

About this time “mith hed in hia possession a note, 
sallied the *“Sieam mote.” This — & céliateral aate for $4,600, 
dated Setober 15, 1922, signed by Re f+ Sloan, ond payedle te 
Gaish’s exdexr en July 1, 1923.) It appears from ite face that Sloan 
had deposited with Smith, aa collateral, 30 shares of stock in a 
meter sompamy, and the legal nelder ef the note was given authority 
at mituriiy, if the note was mos} paid, to sell thet stocks. mith, 
being Hard precaed to meet his obligations ot the bank, several 
Simoes requestsd Jhulmeea that he bo allgved to substitute this 
Sliosa nete for his oon wipaid uote of $3,050. Gualmau testified 
thas Qmith represented te Aim tha’ “leona wus fully reapensible for 
his uote oni that, moriever, it wus secured By ths stock soliateoral 
and further stated thst “in adiities t¢ al) this you hewe the $12,000 
@Ollateral mote* ofths Titie & Frugs Goo, trustee, wad that “2 am 
mwegesiating for = Big loam o8 16 and as socom dy 1 suseved im making 
definite arrangements 1 sii tuke/this c@liateral sua pay syverything 
Love syn.“ YViseliy, abous Jume ld, 1923, shoriiy befere the 
Maturity ef the loan note, “hulwan, far the wank, agysed so the 
‘wUdstitution, and Smith indersed ths clewn aote aad dulivered it 
‘to the bank, depositing therewith the stock collateral, and his 
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said note for $3,050 was returned to him. At this time “loan 

wap notified, as requested by “mith, that hie note was at the 

bank, but it was not paid ot maturity, and (mith requested that 

the some be turned over to the bank's attorney for the purpose 

of starting immedicte section agninst Gloean. nm September 5, 

1923, plaintiff, by letter dictated by “Hod...” (Herbert J. Gmith), 
wrote the bank's attormey: “Heferring to the Sloan matter we 

have a letter from Mrs Chaee 5. “mith asking us to have you 

write him ju 





Ke alse aeke thet you 
fix the records so it shows that Mr. ‘mith bought that steek tha 
morning for $50. Then send Mr. “mith the certivicate, and he 
states thet he will have William E. Rafferty (imith’s attorney) 
* * gstart an action independent of you om the steek side of the 
deal.” 

The evidenee further shows in substenee that shortly 
prior to Wovenber 26, 1923, while the bank waa stili nelding eaid 
$12,000 note and trust deed as collateral security for all of 
plaintiff's indebtedness to it, and o2 it claims as security alse 
for all of “mith's indebtedness to it (including that represented 
by the Sloan note), Smith and his wife, Olive I. (mith, hed made 
arrangements through the Home Mortgage & Investment Co., and the 
Home Bank & Trust Co., to take out a new loan on the real estate 
described in said trust deed. Im order to get thie mew loan it 
Was necessary to take up at defendant bank said 912,000 note and 
trust deed, and procure the relesce of record of the trust ceed. 
and Gmith and wife arranged to have the Jome Mortgage & Inveotment 
Coe ipewue ite cheek for $6,000, dated November 23, 1925, payable 
to plaintiff's order and draw on the Home Bank & Truot Co. And 
on thut day Smith's wide signed and delivered to the Home bank her 


written order that “upon delivery te you (Home bank) of the $12,000 
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second mortgage on property, Ogden & Harlem Avea., you will 
pleaee pay to the Fort Dearborn Lumbex Uo, (plaiatirt) $8,000," 
On the seme dey plaimtig’, by Hexvert J. Omith, endorsed the 
$8,000 cheek in blank ond delivered it io one of the officials 
(Gidwits) of defendont wank, ond he in turn eurrendered eadd 
$12,000 note and trust deed, and said mete and trust deed came 
inte the poaseseion eof the Home bank. The $3,000 check was 
theresfter paid through the Chionge Slesring Bouew and defendent 
bank, out of the procesda, paid the then existing indebtedneases 
of both plaintiff and Smith to it, wd eredited om pleiniiff's 
deposit account the balance remaining, $1,924.08, «hich, with the 
exeeption of & emall sum, was thevesftor drawn out by plaintiff's 
checks. 

The main question ef fact, in controversy at the trial, 
was in substance whether, om ox prior to Kovenber 26, 1923, it wae 
agresd between defendant bank and plaintiff amd “mith thet, upon 
the bank's surrender of said collateral (the $12,000 note and 
trust deed) and the receipt by it of the $6,000 check, the bank 
shoulé deduct from the proceeds of the check, not only the then 
exioting incedtedness of plaintiff te it (ae evidenced by plain 
tiff's two notes aw set forth in its statement of claim) but also 
ell the then existing indebtedness of Smith to 1t, including that 
ae evidenced by the Sloan mote, which “mith hud endorsed and which 
was them long overdue ond umpaid. ®lalmtiff contended on the 
trial and here contends that the bank agreed to give up this 
Sollatera) (which “mith hed te have im order to got his new loan 
at the Home bank) upom plaintiff's agreemant that, out ef the 

oeeeds of the $4,000 cheek, the bank might only psy to itecif 
the amount es om plaintiff's wmid two notes. The bank contended 
the trial and here contends that the agreement and underatanding 
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wae that out of said proceeds, in consideration of the surrender 
of eaid eolisteral, there showld slso be deducted all of Gwith's 
then exduting indebtedness, including thot evideneed by the Slean 
note. From the jury's verdict it is apparent thet they decided 
tuie main question in plaimiiff's fever. 

The gain contention of the bank's coumse] is thet the 
verdict is contrery to the elecr preponderance of the evidenee. 
After carefully reviewing thie volumineus revord, and the testinony, 
documents, letters, ete., therein contained, we are of the opinion 
thet the contention is well founded ond thet there shoudd be o new 
trial of the case. Ghulman further tertified im substance that, when 
Smith enlled upom him to arrange for the original loam of @12,009, 
on plaintiff's 12, $1,000, notes (te be ueoured by anid $12,000 note 
and trust deed) Smith informed him thot he was practioslly the owner 
of the plaintiff company and thet he operated 16 as ao eerporation 
because ‘he hed other business intereste; that several weeks prior to 
Wovember 28, 1923, Shulman had a conversation with Gnith in which he 
eald that unless “mith paid up «11 outatending loans the bank would 
teke action ox to said collateral; thet “mith anewered thet Shulman 
should not worry as the Home bank hed fimelly agreed to make a new loa 
amd, a@ soon se a title question wae clenred up, “the 612,000 note 
will be token up, ond everything I owe ot she bank will be padd;” 
om thet Ghulman roplied that he would postpone hi« contemplated 
action for » short time. Herbert J. ‘mith testified tht he was 
present «t the Home bank with Gidwits, view president ef defendant 
bonk, on November 26, 1923, when he delivered the $8,000 check to 
Gidwita and when Gidwits delivered to the Home bank the $12,000 
note ond trust deeds that he asked Gidwits toe depesit said check 
in defendant bank, "for the eredit of" plaintiff, end to “charge 
up our notes against our accounts” and thot at that time plaintiff 
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owed defendant benk only $3,045.85 on its two notes, as mentioned 

in ite etatement ef claim. Gidwits, ne longer connected with 

the bank at the time of the trial, testified in substance that 
about a week or two prior to Hovember 26th, he informed ‘mith, at 
plaintiff's effice in the presence of ‘exrbert J. Smith, that matters 
hed reached such a point «t the bank that plsintiff'es indebtedness 
and Smith's indebtedness to the bank, aggregating about $5,950, must 
ail shortly ve paid, that Gmith replied thst he was making srrange- 
ments to do so by getting a new loam threugh the Home bank which soon 
would be conswmated, and that Omith explained the eteius ef the 
negotiations therefors that early in the morning of Bovember 28th 
he agein sow Smith and Herbert J. “mith ot plaintiff's office, that 
“mith seid to Herbert J. that he shoul& go with Gidwits te the Home 
Bank and get an $8,000 cheek there, and endorse it over te Gidwits, 
20 ae toxpay defendant bank “all the money thet I oweg" that Gidwits 
went back to defendont bank and got the collateral (the $12,000 note 
and trust decd), and later in the morning mot Herbert J. Gaith at 
the Home bank, where he gurrendered to that vank esid sollateral 
und received from Herbert J. Smith at the time the {8,000 cheek 
enéereed in blank by himj and that at the time of eaid transfer 
Herbert J. “mith said to Gidwits: “Ge ahead, and pay the notes 

we owe ang credit the balanee to our account; * * pay ali that 

is owed, $5,950." “mith denied on the stand that he ever told 
either Shulman or Gidwita, or «greed with either of them, that 

when the $8,000 check was received by the vank, gl) of his and 
plaintiff's indebtedness to the bank might be paid out of the 

i precesas of said check. He, however, testified thet during one 

of the convereations he had with Shulman, av to the “lean note 

and as to the probable subsequent release by the bank of the 


$12,000 note and trust deed, Shulman said to him: “ve are 
Y, ; 


{: 
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going to hang onto the coliateral until we got it 211." nad 
the tranenection of November ®Sth, as well se the facts ond cire 
cumstances in evidence leading up to it, together with certain 
of Smith's prior letters te the bank, al} atrongly tend to 
eorreberante the teatimony of Shulman end Gidwits, vie, thet said 
$12,000 note and trust deed, held as collateral by the bank, was 
only surrendered soinecident with the receipt by it of said 98,000 
check, and under the express verbal underatanding and agreexent, 
between plaintif?, “mith ond the bank, that out of the proceeds 
of eeid check, bafore making ony eredit te plaintiff therefer 
there should first be deducted 211 the then existing incdebtedess 
of both plaintiff ond Smith te the bank, including that pertion of 
Smith’s indeDtedness an evidenced by the Slean rete. And we do not 
think thet there ie ony merit in the contention of plaintiff's 
eounmee] that the bank bought the “lean note from “mith emi thereby, 
to the extent of the face of the “lean note, released “mith from 
hie indebtedmess te the benk. The Gleam note wis endorsed by 
Smith and the facte and ciroumatences in evidence tend to show that 
the Sloan note, together with the motor company stock mentioned in 
the mote, were held merely as eeliateral gourd ty to se mach of 
Smith's indebtedness to the bank ae was represented by the face of 
the note. nd we do not think that the fact that the bank, efter 
Hevember 26, 1923, did mot return to “mith the Slean note, marked — 
cancelled and paid, tends to sustain said contention of plaintiff's 
counsel. Smith did not want the Slean note returncc to him, 
marked cancelled and paid. He, as the endorser ef the note 
te the bank, wanted the bank, after Sloen hed failed to pay it, 
to sue the mker and obtain judgment against him, ond he requested 
the bank te give it to the bank’s attorney for thet purpose, and 
the bamk complied with thie request. 

eaother ground, urged by counsel for the bank for < 
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reversal of the judgment, is, that the court erred in admitting 

im evidence, over objections, certain letters, offered by plain- 
tiff, and written by it te the bank sfter the consumzation of the 
transaction of November 24, 1925. it is comtended that the lette s 
contain self-serving declerstione in plaintiff's behalf and that 
their admiscion constituted prejudicial error. Unéor date of 
December 10, 1923, plaintiff, by He J. Smith, Treas., writesthe 
bank: "November 28th, we deposited for our secoumt 96,000, 

November 30th, you sent us a erecit memo for $1923.93, charging 

our account with itenue purporting to recuce our credit of 95,000 

te this amount."  <fter etxting thet plaimtife hed twiee before 

in Deeember written for informstien regarding said charges ané had 
received “mo reply," and after further skating thet “your segligence® 
wight be attributed to “confusion in your woving," the letier con- . 
eludes: “‘e mast have this information. This letier te you by 
registered mail, sort of reciprocating for the mony registered. 
communications you have favered us «ith in the past." Gn December 
18, 1925, pleintiff, by H. J+ Gwith, wrote the bank: "Ye have yours 
of the l/th, showing debits and erecitse you have mace in our eccount. 
There is nothing we understand clearly except that we deposited $8,600 
for our cecount. lease advise the dstes and cue dates of the notes 
er note that you refer to as ‘your loan.‘ Adee, we heave no recerd 
of €50 paia on July Sist.* On December 26, 1923, plmintiff, by 
ite treseurer, wrote the benk: “Sour letter of the 21st; the 

only cancelled notes you returned te we aret $1,000 due sug 26, 
1923, und $2,006 due Sept. 26th, 1923. Om your statement you 

show an item of imterest on $3,000 for 143 days, $36.23; Just 

sbeve that yeu show two items of interest on $3,000. It appears 

: s¢ with prineipal and interest 





‘om the omount of $3,000." On January 14, 1924, plaintiff, by 
q 
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waid He. J» Smith, wrote the bank: "Yours of the llth. * * There 
ie no need ef our coming way out to your bank. You have charged 
Our aeocount, per yours of December 17th, $5,950. Up to this tine, 
#11 we have been able to get from you to shew for this charge are 
our two notes. * * How do you charge usa up with the balence of 
$5,9507 Im eoch letter we have caked for thie specific informations 
Bow, give it to us» and deliver us eny further cancelied notes that 
might take up the difference. If any one goes out to your bank it 
will be my brother, and you'll heave to put an asbestor sont om.” 
Te this letter Shulman, as president of the bank, replied on the 
follewing day by letter (introduced by plaintiff): “*s wish te 
state that the $2,956 wae the Gleam note, on which $60 wae realized, 
and which wae discounted by your Mr. Charles jmith. hie $2,950, 
together with the 05,000 of the Vert Seorbern notes, represents the 
85,950 charged to your aceount." “e regard plaintiff's eald letters 
to the bank ne self-serving deciarstions and «vicentlg written in 
gontempiction of the inutitution of the present sult, which wee 
commenced on February 1, 1924, and we think that the ecurt erred 
im elliewing khem in ovidence, over the bank's objections that they 
were self-serving and therefore inedmiasible. Haennene: + BEOL BON » 
162 Ill. Apps 256, 259; Jewell Belting 
So-, 287 Til. 238, 242.) 

Counsel for the bank alae vontend that the court erred in 
giving certain dnetructions, end in refusing one offered by the 
bank. %s have read these inatructions but, inasmuch av the judg- 





ment must be reversed and the cause remended for another trial, we 
deem it unnesessery to dicewse them. If there were errors in the 
particulars «ns urged, these errors are not likely to occur again. 

Yer the receens indicated the judgment of the Municipal 
eourt is reversed and the cause is remanded. 


Bi ss. REVERSED AWD REMANDED. 
'Piteh and Bornes, Ji., conours 
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Appellee, APPEAL PRO 
GIRCULIT COURT, 
Ve 
COCK COUNTY. 


MARTHA MIMEHAN DIHSE, 
Appellant. 


WRs PRESILING JUSTICEGRIDLEY DaLIvERG) TRE OPINION OF THR COURT. 


in an action of ausumpsit, commenced May 29, 1923, 
agaimet pleintiff's atep-mother, for neney had and received, 
the jury returned a verdict assessing plaintiff's damages at 
$2,020, and on Ooteber 23, 1925, the court entered judgment upon 
the verdict against defendant and ahe appealed. 

Plaintiff's declaration consisted of the commen counts, 
aceoupanied with affidavit that the sum of $2376 was due and 
Owing. Plaintiff aleo filed, after rule entered, an itemized 
bill of porticulara in which she stated thet her claim was for 
$3224, for "moneye deposited” by her with defendant fer 8 weeks 
Guring July and August, 1917, im the amount of $14 per week, and 
®ise for various other amounts se deposited weekly, com encing 
February 1, 1919, during the years 1919, 1920, 192) and ending 
Vebruary 28, 1922. Defendant filed a plea of the gensrel issue, 
‘ aleo an affidavit in which she stated that she wae not in- 
- te plaintiff in any amount, that plaintiff hac never 
doposites with her eny of the moneys as set forth in the bill of 
: sulers, and thet defendant hed never received from other 






amy moneys fer plaintiff's use and benefit. 
At the trial pleintif’, whese maiden name was Helen 


@, testified in her own behalf and she called her brother, 


“WW wie ake an teat mesabs. adn so 


Wes puunit f 
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idward, then about 22 years of age, ac a witness for her. Defend- 
mt's testimony flatly contradicted that of plaintiff on al) 
saterial pointe, and her testimony was correborated in some par- 
biculars by certain writings ond records idemtified and introduced. 
Plaintiff's father, Reinhold Dinse, did net testify. He and defend- 
amt were married in 1916, and thereafter and until eorly in March, 
922, when plaintiff married, the binse fomily continued to live 
sogether in their Chicago home. Plaintiff, after she finished 

Mich school and had reavhed the age of 18 yenrs, worked for about 
wo months during July and August, 1913, in o Chicago dry goods 
tere, receiving az wages $10 per week, payable every two weeks. 

he commenced working again for wages at a Chiengo mail order house 
nm ¥ebruary, 1919, and continued to work there, practically without 
nterruption, until about February 26, 1925, Just before her 
wrriage. Ghe recehved at the start $14 per week, payable bi- 
weekly, and from time to time her wages were raised until she 
‘eceived $24 per week, which wages were lowered, about February, 
‘921, te $21 per week. Ghe testified that she deposited all of her 
‘ages, a6 received in currency, with defendant, leas “about two or 
hree dollara a week for lumsh and carfare." She wos unable to 
tate any definite amount of money deposited at amy one time or the 
weregite sum. and on cross-exnmination phe stated: “I never sacked 
irs. Dinse to pay me back this moncy at any time prior to May, 1925. 
[was merried in 1922. ** I did not ask Mrs. binee for smy money 
t the time I got married. I did my father. I aaked him repeatedly 
jo give me the moncy that was coming to me - all the money that 
relonged te me. I did mot say how much.” Her testimony further 
Rimteoss thet her marriage was opposed by her father ond defendant. 
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She testified: “My father contributed nothing toward my wedding 
expenses. I was married at chureh, net at home * * I waentt 
allowed to go to the house afterwards. She (defendant) told xe 
never to darken the door again, sleo my husband. * * My feather 
was present when she said that, and he didn’t have anything to 
ony. * * I had « chance to demand my money of her when she told 
me this, but i didn't demand it." Defendent testified: *I 
mever told her that she had to turn her wages over to me. She 
never did so. * * ‘che paid $5 o week board and during the last 
weeks $7. That money was paid to her father and never once paid 
to me.” The evidence aleo showed that at one time when plaintiff 
was receiving wages defendant purchased for 206 a fur eont for 
pleintiff, under a verbal agreement that she (plaintiff) would pay 
back the emount im amsll installments. out of herwag es as satel col 
and that whe 4i¢ so from time te time, making payments which 
aggregated $170. ‘The dalence of $30 was never paid back te 
defendant. The evidence also showed thet out of her wages 
plaintiff made contributions from time te time towards the unpaid 
purchase price of an sutomobile used by 211 the fomily, which 
contributions always were paid to plaintiff's father. It wan 
not shown «hat these contributions aggregated, but on the trial 
plaintiff's attorney stated that they, as well as the $200 item 
for the fur ceat, should be deducted from the qnount claimed 


of defendants 
| The main contention of defendant's counsel is that the 


judgment should be reversed, because the jury's verdict is against 
‘the weight of the evidence, is capricious and arbitrary and 
Ritsortannces by prejudice against defendant ao step-mother, and 
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its smount ($2,000) ie wavarranted under any legitimate inter- 
pretation ef the «evidence. After carefully reviewing the evidence 
we sre of the opinion thet the points are well teken and that there 
ehould be a new trial of the couse. (Conrad Seip» Brewing Ce 
Peek, 45 Ill. App. 637, 6303 Gieere, ote, prcigpeingpaypancitey 125 
id. 166, 195.) ‘The evidence ae te defendant's liability te 
plaintiff? in any sum is most uncertain and uns«tisfautery. Yet, 
even asauming that plaintiff did deposit with defendant frem tine 
to time certain sums received as wages, which im equity and goed 
conscience oucht to be returmed to her, it is impossible te deter- 





mine what the aggregate amount ie. It in apparent, we think, 
that the verdict is exesssive, and that there in no evidence upen 
which any remittitur may properly be beeed. Accordingly, the 
judgment of the cireuit court will be reversed and the cause 


remamied » 
REED AMD REMANDED. 
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PROPLE OF THK STATE OF 243 iw. 621 


ILLINOIS, ex rel. EBXAGR TO 
MARK B. O'LEARY, 
Defendant in Xrrer, SQUNTY COURT, 
Vo Cook COURTY, 


Plaintiffs in Srrer. 
MA. JUSTICE BARNES VELIVERED THE GPINIOW OF THs couET, 


Plaintiffs in errer Catine, Braglia and Leverrate were 
judges of election, and Wocelle and Jereue clerks of election | 
February 3, 1925, at a general registration in the 27th precinet 
of the 32d ward of Chicege, By this writ they sesk reverss] of 
the order of the County court nelding them guilty of contempt in 
registering the muwes of four persona as residing «% 2619 ‘est 
“wperior street, Chicage. 

The proceeding was hed under section 15, Art. Ii, City 
Election Act of 1835. The provision providing for such » procead- 
ing hae been declared by our Supreme Court to be valid. (People 
vs Hoffman, 322 111. 1743 Sherman 2 Op #10 Ill. 562.) The 
only point urged for reversel of the order we need consider is 
whether the charge of which they were found guilty wae prove. 
Bvidenee adduced was to the effect that the four persons se 
Featavenee @id mot reside at 2619 “eat Swmperior atrest; thet tre 
of them never resided there, amd the other two had mot resided 
there for three years. There was no evidence whatever tending 
Me snow that eatd ofrtetats new uch persone or shat th 


who appeared, if any, to register in their name were not 
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the persone they claimed te be, or that such regictrations were 
made without eny ome eppecring and cleiming a residence at such 
pluee. Each of the plaintiffs in error filed an affidavit under 
Gath expressly and specifically denying the charges made against 
him. ‘hile in our judgment, ar held in our opinion filed thie 
day in Bo. 30830, Pe ex, they were mot purged of 
contempt by their anewers their sworn demiale ahowld not be dis- 
yegerded, exproislly in the face of the churscter of the preof 
offered to extsblich their cuilt. 

It semnot be preeumed thet the judges end clerke of 
election im apy precinet kmew 211 of the persone whe sppear fer 
regictration or knor their cer-eet recidences. If they ¢o not 
kuew percons eceking regietrotion whe «re net chal d 
sommet justly be chargec, in the ebsenca of any einen/ Patty whtth 
unlawfully permitting them to regieter. The ctatute provides a 
check ogelart wolarful registretion by recuiring the clerke of 
election to aenve ee the preeinet to aseertein whether any persene 
ere unlawfully registered .(Cohi11's Stat. 1925, che 4€, pers 286), 
and pointe out the procedure fer remers] ef improper names frem 
the register. There wae no proof tht the prescribed steps were 
taken thet might have brought home te rceponcents knewlecge of 
ted¢ unlewful registration. ‘“ithout preef in some ferm to show 
guilty knowledge of the unlewful rogietretion the evidence suet 
be deemed ineufficilemt to support the cherge ef which they were 
fourm suilty. 

At a prior investigation before the rule was entered 
plaintiff in error Broglia mode an affidevit charging “the board” 
with permitting "against his protest” such umlewful registration. 
Tm hie enswer to the rule he epecifically denied under oath that 
he was guilty im any respect of the charges om which the rule 
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wae based. Aix comrietion rests entirely om said «ffidavit, 
which waa received in evidemee agaimst him on the theory that 
it wae an aGuiecion of guilt om hie part os he wos a member of 
the “bowrd” i: referred te, But it is menifest thet if whatever 
"the board” or elevtion officials of that preeinet did that was 
irreguler or umiowful was done egeinet hie pretest he could not 
be deemi as aecenting to or pertiolpating theretm. The proof, 
therefore, le aa deficient with reapect to him av to the other 
Plaintiffs in erxvoxv. in view of thie conclusion it is un- 
mecessary to comaider other peints raised, which we have passed 
om in the iylvceter ace, suprase adversely to the contentions 
of plaintifis in ervar, 

REVERSE lie 


Gridley, «+ Ja, ail Pitemh, Tey concurs 
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PROPLE ex rel. OTTO CXDERWELL, ) 243 LA: G2 1 
: Appellant, Appeal from 
Ve i iwperier Court, 
NICHOLAS BR. Vimy, ct ales ; ; cook County. 
‘| Appellees -- 


Mie JULTICE BARRAG GALIVERZG THE OPINION OF TAL COURT. 


This ie 4 mandamus proceeding on relation ef Otte 
Gederwell, whe seeks thereby to be restored to a position in the 
@laseified service of the “ity of Chieago, namely, the position 
of third ascistamt superintendent ef streets, and to have aa erder 
of the Civil Service Commieulon ganeclling the oartification of 
hie appeintment to that positian expunged. 

We have already passed on the meorite of the controversy 
ro Par @b% hes 239 ILLe Apps 17s) 
ve there reveraed the order of the trici court sustaining « demurrer 
to the first plea of the petition and granting the prayer for the 
relief prayed, an¢ the gouse was remanded with direction to overrule 
said demurrer. Thet ples cet up thet the apypeiniment wae veid ab 
initio beceuse made ae the result of an original entrance examination 
instead of a promotional examination sa provided by wes. of the 
Givil Gerviee Actes (Cahill'n Stats, che 4, por. 695.) 

when the couse wan redocketed the trial court, in accerd- 
anee with the direction, overruled the demurrer to eaid plea, and 
appellant eleeting to stand by the same the petition was dismiased, 
¥rom that order this apyesl ic takem and thus presente the seme 
queetion we have already decided as aforesaid. 





on a orier appeal. (People 
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Thile im any event we are bound by our former 
decision, we still adhere to the same and hold for the 
Yeasons stated in cur former opinion that the demurrer was 
properly overruled. 

| APPIRMED. 


Gridley, Ps Jey amd Piteh, Jes concurs 
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AQ T Nt ‘Bed 
PROPLE ex rel. e ‘2 o> Lelie U 
SILLIAM “ye Rs SCHULZ , APTRAL VROM 
Appeliant, 
SUPSRIGR COURT 
¥e (Ook OGUNTY. 
WICHOLAS Re FIRW ot ales 
Appelleca. 


Mi. JUSTICK BARMES DELIVERED THR OPINION OF THE COURT. 


This appeal presents the esme question on petition 
for mandsmus by another relator that ie presented in case Noe 
50884, People ex rel» Coderwell ve Zinn 6% s+, wherein we have 
thie day affirmed the judgment of the lower court dismissing 
the petition after overruling « demurrer to « plea therete by 
whieh appellant elected to stamd. The petition is for a mandamus 
to restore the relator to a position in the cleasified service 
of the City of Chicago, amd to expunge an order of the Civil 
Service Comsingion. 

Both easen were heard on prior appeals reising the 
same question as to the sufficiency of said plea. Yor the 
veaconme stated in Fegp). Ls b12 v> Yinn et el>, 238 
Ills Appe 17, and in our opinien this day filed im the eames cave 
(Mo. 30884 aforesaid) the judgment io of firmed. 

AFPIBMED. 





Gridley, Pe Jes amd Piteh, Je, conoure 
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122 - 3940 
JOSVPH WALCZAK ond WALYER WALGZAK, ) ATA 
Deing Business as pee eee « ® O Lelie “9 i 
rpellants. 
APPYAL PooH cbr Arise 
ve 
r oF CHT Cane. 
JULIA Hac, 
Appellee, 


. JUSTICE PARKES DELIVERED THE OPINION oF THE CommT, 


Appellants brought sult on a judgment nete for 3300, 
and after a judgment by cenfession thereon wae re«~opened on the 
atfidevit of defendant claiming in affeot that her signature to 
the note was proeured by fraud witheut ner knowledge that she was 
signing a note, snd without eonsideratien therefor, the issues 
were submitted te the jury ond tue verdict was for the defendant. 
This sppeal is from a Judgment entered thereon. The main quastion 
for consideration isa whether or not the verdiet was against the 
weight ef the evidence. %e think it was, 

It emppeare that on July ith, 1925, defendant and 
her husband exeeuted a contract appointing plaintiffs their exelue 
sive agent te sell « certain piece of real estate rer $7,000, the 
*sontract to continue until @ist eof July, 1926, and thereafter until 
terminated" by their giving plaintiffs five daye notice in writing. 
The contract provided fer a commission but fer no particular per 
cont. Beth parties te the contract, hewever, labored under the 
impression that the agency expired on July @lst. Prior te that 
time oue ef Page Pleintiffs, Joseph Walezak, had presented the 
property te/ persons, one Kejewies aid one King. ‘the latter offered 
him $7,500 therefor, and the former said he would take it at $8,000, 
Jeeeph regarded the contraet sa an option and expected to make as 
hie prefit any excess a sale might bring over the purchase price. 
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Thinking hia option expired on the @let be sent one Gelech te brave 
lire, Hac come te his office and sign a contract of sale. Gn 
eoming she told him she was going te keep the property. After 
his submlesion of the property to Bejowlor und the latter's ex 
pressed willingness to purchase it, Kejowies ascertained tinat it 
belonged to Ere. ne and went te her to negotiate direotly fer the 
property. Both Josevh and Gelech testified thet when che refused 
te sign « contract of sale she agreed after seme two houre of 
negotiation on the sum of 9300, fer which she then gave said nete, 
for the surrender and cangellotion of said “eption,* ond on At 

he enéereed the worde: “Hy settlement with Mre, Hac for menial 
soneaideration this option has bean eanecllet and wold. uly Plat, 
1925, Saloxak Bros, per L, Yaiesak.* She teok the cancelled son- 
tract so endorsed ond immediately sent her bey te EKajowlen te 

tell him that she“was ready." ‘Thereupen Kejowior executed a gon- 
tract with her for the purchase of the property for $7,875. 

YJhen ahe signed the note she eluimed that she theuscht 
she Was Gigning a receipt for the eancelled eentract, and that 
Joueph told her that it wae « receipt therefor, Thie was denied 
by both Joseph Valesak and Gelech, whe testified to the negotiations 
fer the ourrender of the agreement (all of which we seed not repeet 
here) and that the note war read er trenalated to her in the Polish 
language, (she being mable te read or write English) and that 
while it wae payable in 69 daye exe exid eke would pay it im 3 or 
4 daye. 

We have carefully reviewed the evidense ond think 
that it preponderates in favor of the plaintiffe, The burden 
of preving fraud rested ahs ten falled to sustain it. 

We think it ie clear from the evidence that when defendant found 
whe eouléd dem) directiy with Kejowies and ecbtain more money then 
the contract with plaintiffs provided for, that she sought ite 
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return ar¢ Kknewingly signed the note to procure it. ne of the 
convincing cirewmmetences is that she knew if wae necesrery te 
weke a settlement with plaintiffs before she could enfely vroceed 
to make a wale direetliy to Mejoviex. the testified twice thet 
when she sent her boy te Keafowles she toi4d him to say that the 
deal with falesak wae already settled, Later, on the suggestion 
of her seunsel that she was “confused,” she signifiesntly changed 
her testixeny on this material point. Aejowies teatified that the 
bey 41d se state, and alse that she hed teid him that she had a 
Geel with Walesak. ‘There are other circumstances tending te 
suppert plsintiffs' theory of the case which, however, we deen 
it unnecessary te detall. The judgment will be reversed and the 
cause remanded. 

REVERSED AND REMANDED, 


Gridiey, PF. 7. end Fiteh, 7,, econeur. 
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: OTA 
OTIS N. LaBARENCE, 242 a erie S22 
Appellee, APPEAL FROM 
CITY CouRT, 
Ve 


CHIiGsagGo HVIGHTS. 


KLGIN, JOLIET & SASTERN 
RAILWAY COMPANY, 
Appellant. 


MR. JUSTICES BARNES DELIVER!) THE OPINION OF THE couRT, 


This is an appesi from a judgment ageinst appellant 
for 918,000 in a suit under the limployers' Lisbility Aet for 
damages for loss of plaintiff's right leg, caused by the 
eollapse of a structure, ealled a sand tower, while plaintiff 
and ether employes of defendant were engaged in replacing a 
#ill thereunder. 

The facts are undisputed. The case went to the jury 
on plaintiff's evidence only, defendant standing by its denied 
motion for a directed verdict in its favor. For reversal it is 
urged (1) that plaintiff at the time of the accident was not 
performing an act of interstate commerce; (2) that there was 
no proof of negligence by defendant of its employes which 
proximately caused the injury, and (3) that plaintiff assumed 
the risk. 

The case was submitted to the jury on two original 
and two additional counts of the declaration, and the plea of 
general iseue. The original counts vse negligence in 


@llowins and permitting the structure and/supports to be and 
‘Temeain in such condition thet it fell on plaintiff while 


‘working about it. While we do not think the evidence supports 
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that theory of negligence we do think it was eufficient to 
warrant ® finding of negligence in the mamner of doing the work, 
charged in the second edditional count, regardleas of whether 
it supports the specific negligence charged in the first 
additional count of failure preperly to support and brace the 
structure while removing « defective sdil and placing a new one 
in its place. 

The structure was built over a epur or lead track 
from defendant's main track, running about north and south, te 
& reundhouse. It supported a stecl sand tank about 3 feet long 
and 5 feet in circumference, which at the time of the accident 
wan nearly full of sand. The tank reated on four timbers or 
stringers, 16 feet by 8 inches by 1¢ inches, which extended 
ove the track enat and west and » ere supported on each side 
of the track by @ #0-celled “bent” composed of two horizontal 
timbers parallel to the treck, and three uprights between them. 
The upper horizontal timbers on which the stringers rested were 
i2 feet long by 3 inches by 8 inches. The lower horizontal 
timbera or sills, which were imbedded in and flush with the 
ground, were 14 feet long by 12 inches by 12 inches. The three 
upright or supporting timbers on which the upper horixental timber 
rested were bolted together by two other timbers 6 feet long by 8 
inoheq/ whieh run up from the center of the center upright to the 
top of the two end uprights or batter-posts. The three uprights 
so bolted together rested upon and were bolted to the ground 
timber or sill. The sills rested om blocks of wood imbedded in 
the soil. 

The work in hand was to remove the east #111 which had 


‘become defective and replace it with a new one, ané to remove the 
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northeast batter-post and replace it with a new timber. 

Plaintiff wes one of « gang of seven men engaged in 
the werk under the general direction of a forman., They had 
been working csbout three and a-half or four houre when the 
structure fell. They first dug the soi) frem sroumd the e111. 
Then they built small platforms for two screw jacks, on exch of 
which was placed en upright timber about 10 or 12 feet long, 
underneath the east side of the structure supporting the tank. 
They then reised that side of the structure an inch or two off 
the ¢act bent, so that the leteral suppert om that side con- 
sisted of simply these two uprights on the jacks. The foredan 
then gaid, theugh it dees not appear thet plaintiff heard the 
remark, “better wait ewhile, fellowe; it looks « Little #heky.* 
The gang rested for ebout fifteen minutes and then removed the 
eld #1411 and put in a new ome in its place. They then remeved 
the northeast batter-post and, after « reat, underteok to put 
the new timber in ite place. A repe was tied to ome end of it 
and throwm over the northeast corner of the superatructure. 
Three of the men would lift the timber and then plaintiff and 
two others would pull on the rope, One of the men was on top 
of the bent te put the better-poct, when raised, inte place. 
Just os he got hold of it the whole superstructure Teli, 
crushing plaintiff's leg. 

Passing for 2 moment the question of interstate 
commerce, which depends upon other facts, and considering the 
questions of negligence and assumption of risk, we think the 
proof bearing on ench wos sufficient to go to the jury and 
sustain ite findings. They might well have inferred from the 
circumstances of the case that the pulling of such & heavy 


timber over one corner of the structure that was apparently 
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rendered shaky by the substitution of such temporary leteral 
support, brought euch force and weight on that corner of the 
structure as to sway it from the #upports, and that it was ua 
dangerous and negligent manner of doing the work. That neg- 
ligence may be inferred from the circumstances of » case Rei 
shown by the evidence is too well settled to require the 
citation of authority. 

And we de not think, as contended by appellant, that 
the subject matter of inquiry was of auch a character as to 
require testimony of persons of skill and experience in order 
te enable the jury to form a correct judgment about it. We 
think the facts were of euch a nature that a jury of ordinary 
intelligence sand experience could comprehené them sufficiently 
to drew correct inferenees and base an intelligent judgment. 
(Yarber vs C. & As Rye Coo, 235 Ill. 589.) 

As to the assumption of risk, that, too, Was @ question 
of fact for the jury. Appellant invokes » general rule thet a 
unater is not required to furnish the employe a safe plece where 
the mature of the work is such as to produce changes and 
Lemporary weaktAdons in the place where the work is being 
pexformed. Dincuseing this rule in Barnett # Record Co. v. 
chlapka, 203 111. 426, and cases supporting the doctrine, 
the court said thet those cases apply only “where the work 
leing dome necessarily renders the place dangerous, as in 
lining coal, blasting atone, wrecking buildings, and ether 
matters of a like nature.” Im that case the rule was not deemed 
ienble where the employe was injured from the caving in 






m him of a ditch or tunnel, im which he had been ordered to 
+ We do mot regard the instant case as ome coming within 
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the class of cases where the rule has been enforced. 

We instruction on the question of assumption of 
risk seems to have been asked for or given to the jury. The 
question arises, therefore, only as one of faet, which it was 
competent for the jury toe decide. It has frequently been 
held that it is a question for a jury te say whether or not 
the negligence charged and proven was so obvious that an 
ordinerily prudent person in the plaintiff's situation had 
opportunity to know and appreciate it, and thereby assumed 
the risk. (Chicago Re Ie & Ps Ry» Co. vs Yard, 252 Us GS. 183 
Cheanpeake & O. Ry» Co. v» De Atley, 241 U. S. 310} Gila Valley, 
eto. Hy. ve Hall, 232 Us. Se 94.) It was said in the last 
cited case that an employe is not to be treated as assuming 
the risk srising from a defect that is attributable to the em- 
ployer's negligence, until the employe becomes aware of such 
defect, or unless it is so pleinly observable thet he may be 
presumed to have known it. The court said: 

"Moreover, in order te charge an employe with the 
assumption of a risk attributable to a defect due to the 
employer's negligence it mist appear net only that he 
knew (or is presumed to have known) of the defect, but 
that he knew it endangered his safety; or, else such 
danger must have been so obvious thet an ordinarily 


prudent person, under the circumstances, would have 
appreciated it.” 


In Butler vy. Frazee, 211 U. &. 489, the court said: 
"Yhere the elements and combination out of which 
the danger srises are visible it cannot always be said 
that the danger itself is se apparent that the employe 
must be held, as a matter of law, to understand and 
appreciate, and assume the risk of it." 
There was sufficient evidence upon which to submit thie question 
to the jury. | 
Tt was also said in Atlantic Coast Line Railroad Coe 
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ye Banks, 288 Fed. 826, that the employe was entitled to rely 
apon hie foreman's better knowledge, unless he could for himself 
pee and appreciate the danger. “Whether he could or should 
have done 80 was also a question for the jury.” Most, if not 
h1l, of these cases were brought under the Federal imployers' 
Liability Act and seem applicable to the record before us. 

Ag to the question of interstate commerce. ‘We re- 
pognize the very close line of distinction made in facts bear- 
img on this question, and deem it unnecessary to assume the task 
= reconciling the various authorities upon it. It is enough 
0 say that the evidence tending to show that on occasions 
mgines while engaged at the time in interstate commeree ran 
imder the structure and obtained a supply of sand from the tank 
‘or their trip, was eufficient from which the jury micht find as 
| question of fact that the sand tank wae an instrumentality of 
nterstate commerce + There are many decisions following the 
‘emilier case of Pedersen y. Delaware Lie & We Re Coes 229 Ue Se 
46, which support such a finding. ‘hether or not it can be 
fupported on appellee's theory that in removing the sill it 
fae mecessary to dig away the outer portion of the rendbed to 
jome extent and that, therefore, the work consisted of repairing 
he roadbed of a treck that was used for interstate transportation, 
ye think thet so far ag such use of the sand is concerned the 
best laid down in Shanks vy. Deleware l.. & %+ Fs Goss 239 Us Ge 
536, namely, a “work so closely related to it (interstate 
pommerce) as to be practically a part of it," hes been 
frequently appliec to facts no more persuasive. (See rie 
is Rs Gos v. Collins, 253 U. 5. 773 The same v. Szary, 253 U.S. 
é B. & We Re Coo ve Smith, 250 U. 5. 101.) 
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It is enough to say as said in Brown ve Illinois 
Terminal Co., 319 Ill. 326: 


“If the evidence is such that reasonable minds 
might reach different conclusions as to whether the 
defendant and an injured employe were engaged in 
intrastate or interstate commerce it is a question 
for the jury to decide. (Pe a Cos v. D 
239 Us. Se SOZ 1 Reberte on Federai Li ty ©: 
Carriers, See. 461.)* 


Accordingly the judgment is affirmed. 
AFPVIRMED. 


Gridley, ©. J., and Fitch, J., concur. 
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208 0, ROWUROS, Adninistrater } ae 
ef Bstate of Marie Rownbos, Cate Cakes) ie 24 Fd 
Deceased, P| L es Metis UV 
Appellee, 
APPEAL FROM CIRGNTY covRT 
ve. 
} 


CIty OF CuTCAGO, 


OF COOK COnETY, 
Appelilent, 


ER, JUSTICE BARNRS DELIVERRD tHE OPINION GF THY couRT. 


this is an appeal from « Judgment in an action 
brought wader the injuries set, charging negligence of the City 
of Ghicage in kindling » fire on one of its streets and net 
guarding the sane, or allowing the sume te be wiguarded, whereby 
@ llttle girl four ond a Self yeare 014 came im contact with the 
fire and wae bumied te death. 

The declaration ie in four sowite, t which defendant 
filed the plea of general iseue and « plea denying owcership of 
inetrumentalities eausing the injury. 

A motion te find for defendant was made at the clese 
‘of plaintiff's evidence ond renewed after defendant sanneunesd it 
would intreduce ne evidence, The motions were denied an< the 
§etement aforesaid waa ontered on the jury's verdict far the sum 
ef $5,600, 

The points urged for reversal are (a) that ne eount 
in the declaration states a cause ef action; (2) that there was no 
evidence to shew that the person whe built the fire was an employe 
of the city or that he was acting within the seope of hie authority 
in so 4eing; (3) that the negligence charged wae in the performance 
ef a governmental function fer which a manicipsl corporation is 
not lisble, 

The first count was eliminated from consideration in 
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the trial below, and the fourth count reste upon the olaim of an 
attractive muisance, which need net be considered, for the verdict 
will not be reversed if either of the other twe counts be waffi- 
¢lent to sustain it. (Practice Act, th. 110, See, 74.) 

The second ani third soumte charge that the eity vas 
possessed of said street ond that a certain fire wae kindled there. 
in, the secon’ count charging that the clty negligently euffered the 
fire to remain woguarded, ond the third count charging that the fire 
was kindled by one of the sity's epleyee te burn rubbish ond other 
eontuatible wnterial in the etreet wit wae negilgently end inenf'. 
fielently guarded, whereby plaintiff's intestate, while ordinary 
esore for her eafety wae belbg exercised in her behalf, came in 
eonteot with the flame end wan burne? te death. 

While the secon4t eowunt specifiealiy allegee thet it ies 
the duty of the city te keep ond smintain the atrest in a rearconably 
eafe comdition for travel, beth counte cluxge that the intestate was 
in the atreet when she came in eentact with the fire, and that due 
oere Was exercieed in mor beneit, Ye ore waable, therefore, te 
soneur in the contention that the facts alleged in the second count 
ar¢ im mo Wey conmucted with the duty of thu sity te keep ané maine 
teim the street in a reacemably gaffe condition fer travel. 

In support of the charges im these two cowmts it ap« 
penre thet the wereen sett ir fire hed & push cart bearing thereon 
the mame ef the “City ef Chicago,* that he was ongsged in sweeping 
we pavers ond rubbish in sald strest, that he wore the uniform 
fenna4 wy the sity street sweepers, thet he was the same person 
whe had been s@ omgaged im asid city om previous daye, that he 
evevt the rubbish clese up te the ouxh wid sidewalk where he set 
fire te 14, and immediotely Left the same unguarded and wipretected; 
that the wind wae blowing the flame toward the sidewalk and that the 
Littie girl, the intestate, wae on the walk about three feet from 
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the fire when the blaze came in contact with her clothing, setting 
fire thereto, md thus causing the injuries resulting in ner death. 
The widieputed testimeny to much effeet tented te establish, and 
presented, a prime fagie ease of facts eulficlent to supcert the 
charge of beth the second and third eounte, from whieh the jury 
was justified, in our opinion, in finding againat defendant on the 
several points wreed fer reversal, 

4a ta the alleged defect in the third sceunt, that it 
did mot charge facts showing that the servant was acting within 
the scope of hin authority, it ie sufficient te say that the aver 
ment thet he was se acting is one of fact, and it is unnecessary 
to allege the evidentiary facts necessary to prove it. 

Sat it is urged that if the count ls not bad in tais 
reapect it is defective in not alleging that the servant wae net 
performing a govermmentel function. We think the acts which the 
eomts charge a8 earfermed by the servant were ministerial in 
their character, fe have eo held in « eimilar esse « that of 
Bettke vy. City of Ghienga, 240 111, don, 495-497, « where several 
anes of the Gucreme Osurt becring on thie eubJeet are cited. Ye 
need pot agein diseurs them, Diecuesing Pocta bearing oa this 
Geben, 186 Lli. 371, cue af the 
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osees so oited, the court seid: “The adaption of s gonerel plan 
of sewerage involves the performance of a duty of a quand judicial 
character, but the conatruction and regulation of sewers and the 
keeping ef thes in repair, after the adoption of auch gcemeral plan 
are mitivteriel 4utier, mw the municipality, which construets end 
erie gueh sewers, ie Liable for the negligent performance of such 
duties." Again it wae enid in Bap we Gity s iecaco, 289 
X14. 4601 "a municipal eorveration aete judicially when it selects 





end adopts a pian for the conetruction of a public improvement, 


but in carrying out such plan or in reseving obstructions or dangese 
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from ite streets 1¢ aete sinisterially and ie bewnd to see that 
the work ie done in » reasonably safe and akilful manner.* In 
Kisseno vy. Mayer, ete, of the Uity of New York, 160 HN. ¥. 153, 
where a sult was brought to recover damages for the deal of a 
ehild rum ever and killed by om ash cart of the atreet cleaning 
department of the city, the court held that the eity seting in the 
Siecharge of a special power granted to it by the legislature with 
reepect to cleaning the streets was exercising power as “a legal 
individesal, ae distinguished from ite governcental functiens when 
it acte se no sewernign.”® In Denver y, Davie, 37 Golo. 370, the 
city wae hel? Liabie for tte acte of negiigence in cemnection with 
@lesning itn streets, the court serving that "the city war acting 
im ite orivcete and eernerate capacity threudh ite health comnd ae 
simmer, for the convenience an@d benefit ef ite inhabitants ond not 
ag an agent of the State in the *iecharge ef any governmental duty 
imposed upon it.” 

We think it nasileas te elite ether autherities, Under 
the statute (Gahili's A. 8. 1025, Ga. 24, var. 65, 9. 307) anong 
other powers given the «lty goweid de that te provide fer the 
slemneing of ateeris, alleya, ete. Plane and provisiens wade for 
the exeretee of that nower belong to the cliyta governmental fune« 
tion, but the agts necessary toe carry them out are clearly minise 
terial in churaeter, 

In view of this conclusion we need not coneider alleged 
error in giving instructions reecogiising auok theeries of Liability, 
her the refusal ef the court te give an inetruetion offered by dae 
fenéant beoed om « contrary theery of the cane, 


The Judement is sfftirned, 
APTIRWRD, 


Gridley, ®. 3., and Mtes, 7,, sonour. 
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ETHEL N. MORSE oO ce eye 
"appellant, ps A e) Lon, O ys Fs 
ve APPEAL PROM 
WALTER H. MORSE et al., CIRCUIT COURT, 


Defendants below. 
7h COOK COUNTY. 





EDVARD J. STEVENS and 
UNION TRUST COMPANY, 
Appellees. 


BR. JUSTICE BARHES DELIVERED THE OPINION OF THE COURT. 


This is an appeal from an order sustaining the demurrer 
of appellees to a bill of complaint and dismissing the same for 
want of equity. The bill was filed to charge the income of a 
spendthrift trust payable to the husband of complainant with the 
amount allowed her as alimony for her support and thet of their 
child, by a final deoree of a California court in her suit for 
eeparate maintenance. 

The bill rests upon paragraph 49 of the Chancery Act, 
commonly known as the ereditors' bill paragraph (chap. 22, 
Cahill’s Stat. 1925.) 

It is the contention of appellees, who were the 
trustees under the spendthrift trust, that the demurrer was 
properly sustained, (1) because the court had no jurisdiction, 
the judgment relied upon heaving been obtained in «a foreign 
atate, and (2) thet the funds in possession of the trustees 
under said trust could not be reached by any creditor of the 
beneficiary. Citing Steib vy. Yhiteheed, 111 Ill. 247; 


Wagner vs V » 244 Illes 1013 Congress Hotel Company Ve 


VS z 


Mertin, 312 122. 318. 








E WT 
ne 


TL fia Ba 


; Atos oe 
S8O.AD8Re faa 


Pe Me 





_ Meee TAmAga Be ii Sal Nahi SIS pth 

: sw coke £8 TAHOE. 08. 
eTavoo TIVOAT: ae ‘weted iabmetes  ” 
‘ 35 ie a asian ae 


bua wmxvara’ .t canvas 


eit 


edit BG. whet due re 
Tivoo Mkt To WOTRIGe aur + a AA ANETTA 


wargame eft gimie? ove saben: me aor? Laggan ats fy aid? .s Aang 
toR ome of? gubedinetis hee taialqmon to keke * ot “aooctoqas 't 
# %e emocat od? ograty oF debt? amy Like ot a vthupe te #i 
od? thw ‘monlasquoe Yo bastand oft of eLdagan domes beast dae 
therid Ie test ome dueqqwa tou vor Yamile be tad bowoLta ay = a xs 
Tot sims ton ai Juwee ahmuotiie® a ‘to voraed an okie Me oath 















i m3 jh, 


80 YteoeedlD ons Ma 


cow sosianob wt tt teat: fRctstmnge edt sedan nee 
racconarenseapliiah dena debut. -. 


As we are clearly of the opinion that the demurrer 
Was properly sustained on the latter ground, we deem it 
unnecessary to discuss the former. 

It appears from the bill that the trust was established 
by a will of the husband's mother which provided that no title 
or interest in any of the trust fund, or money or property 
composing the trust, should vest in her son, Walter H. Morse, 
complainant's husband, during the continuance of the trust, and 
that he should acquire no right or title to any installment of 
the income otherwise than by the actual payment of the came by 
the trustees and his receipt therefor; and thet he should have 
no right or power to anticipate or enoumber his chore of the 
income to be received from the trust estate, or to give orders 
in advance for the same on the trustees. 

The bill alleged that the trustees forwarded to the 
beneficiary approximately $500 a month from the income of said 
trust, and asked that they pay complainant the sum of $200 
aliewed for alimony, ac aforesaid, and that said trustees be 
enjoined and restrained from paying over any of the income of 
eaid trust until the indebtedness for slimony due complainant 
is fully padd. | 

We deem it sufficient to say, without quoting at 
length therefrom, that the decisions sbove referred to are 
decisive of the point that the income of such « trust cannot 
be reached in the hands of the trustees. in discussing a 
similar trust provision made by a father for his daughter in 


Steab v. Whitehead, supra, the court said! “ * * * the extent 
of her right was to receive the net accumulations of the trust 


estate from the hands of the trustee, and thet these accumilations 
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did mot become absolutely hers, so as to render them subject 
te legal process for her debts, until actually paid te her." 
It wae said in 





owner of property having the necessary qualifications has a 
right to dispose of his property by will es he my see fit, 
with such limitations and conditions as he may choose to impose, 
net contrary to law.” 

Coneeding the trust in question to be a spendthrift 
trust, counsel for appellant orgues that these eases recognise 
that the creator of such a trust is limited “to proper legal 
restrictions,” and that the sestui que trust will not be per- 
mitted thereby to avoid his legal obligations, and in this 
vonnection refers to the legal obligation of a husband to support 
ois wife and children. But no provision of the trust is pointed 
out whieh interferes with the performance of such legal obligetion, 
yhich it would be conceded may be enforced against the cegtui gue trus 
vith reference to any property that absolutely belonged to him. 
fhe difficulty with complainant's position is that she seeks to 
mnforee the obligation agsinet a fund thet does not belong to him, 
mut to the trustees until it is actually paid into his hends. Ne 
authority is cited which places sueh a limitation upon the right 
to dispose of one’s property by will as he may see fit, ard no 
Limitation or condition is fixed or pointed out in the will in 
juestion “contrary te law." The pila aeeks to reach « fund that 
joes not belong to the husband but one thot is not absolutely 
his until it is actually paid over to him by the trustees. 

Counsel refere to decisions in other states based 


upon a statute which provides that if there is « surplus of 
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mcome mot required for the support of the beneficiary or his 
emily, a court of equity may dispose of such surplus as justice 
md equity may require. Ho such authority has been conferred 
pom a court of chaneery in this state. 
«The decree dismissing the bill is affirmed, 
AFP IRMED. 


i¢ley, P. Je, and Fitch, J., concurs 
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APPEAL FROM 


DOUGHNUT MACHINE CORPORATION, 
Appellee, 


Ve 


MUNICIPAL CouRT 
OF CHICAGO 
JOHN RAKLIOS COMPANY, sei 


a corporation, 
Appellent. 


MR. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT, 


This is an appesl from a judgment for $1150, entered 
on the court's finding in an action to recover the price of a 
doughnut machine, delivered by the plaintiff te defendant. 

The only questions argued are thet the court's 
finding and judgment are against the lew and the evidence, 
and thet it refused to find as law certain propositions sub- 
mitted as such. 

The contract was verbsai, plaintiff claiming it was 
for an absolute sale, and defendant thet it was conditional on 
the machine proving satiafactery after trial. The testimony 
wee very conflicting. Several conversations were hed between 
plaintiff's saleeman, Kirbeck, and defendant's president, 

John Reklios. thatever the evvengenauts was it was embodied 

in these conversations. Raklios' version of them to the effect 
that the machine was to be taken on trial and accepted only in 
ease it proved satisfactory, was supported by ome of defendant's 
office employes who eleima to have heard the converestions. 
Plaintiff's theory of the arrangement depends entirely upon 

the testimony of its sales agent who denied that the m chine 


was to be sent on trial and accepted only in case it proved 
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satisfactory. Ye have made a careful examination of the 
testimony and sare not estisfied that a preponderance of the 
evidence as to the nature of the bargain reste with plaintiff, 
who had the burden of proof. There are certain ciroumstances 
which tend to confirm this view of the case. 

It appears that plaintiff's sales agent saw defendant's 
president on several occasions with reference to purchasing ao 
machine. The matter wae finally turned over to defendant's 
head baker for investigation. He signeé a contract in the 
name of defendant, without «uthority, on which one of plaintiff's 
eleetric machines was delivered. Om defendant's president dis- 
claiming his baker's authority to sign a contract plaintiff 
removed the mchine and delivered it te another of its customers. 
Raklios indicated his willingness to take plaintiff's gas machine, 
on trial, as he seys, and one was delivered. After a few days’ 
trial defendant wrote plaintire regarding the agreement about 
the doughnut machine “which,” it said, “was to be sent us on 
trial for one month without any obligation on our part and if 
Same would not stand the trial we were to return the same.” 

The letter proceeded to state that the machine had after two 
weeks trial “proven OY: a as we have had a great 
@eal of trouble over it since this machine was put in. “411 
) ask thet you kindly remeve this machine from our premises at 






y earliest convenience." To this letter plaintiff replied 
‘® week later claiming that it was “e direct order and not 
Santi tionel,” and that it could not teke back the machine. 

| Defendent signed no order. ‘hatever the oréer was 
it was prepared by plaintiff's own agent. 
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Subsequent correspondence indicated each party adhered 
to ite respective views of the transaction. 

It does appear that there was considerable trouble 
with the machine and thst plaintiff's operator was at defend- 
ant's place of businezs on several ocengions to rectify the 
troubles. 

Without detailing the evidence we sre impressed from 
& perusal thereof that in view of the demands ef defendant's 
businees, in which it was required to supply ite restaurants 
with about one hundred and forty dezen doughnute a day, and the 
continuous trouble it had, that the machine did not work reazon- 
ably satisfactorily, and thet it was understeod between the 
parties that if it did not plaintiff was to take the machine back. 

The fact that the sales agent did net make use of 
plaintiff's regular written contracts, as was evidently customry 
in its business, especially after defencant had repudiated the 
one signed by its baker, and defendant so shortly after the verbal 
arrangement stated an understanding thercof consistent with the 
circumstances, /t0 give credence to defendant's version that the 
machine was delivered for trial and not on an sbsolute eale. 

We think, therefore, the judgment should be reversed 
and in view of the veiy unsatisfactory character of the testimony 


the case will be remanded for another trial. 
REVERSED AND REMANDED. 


Gridley, Pe Jeo and Pitch, J., concure 
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STEVS TELLIO“, 


} 
Appellee, APPEAL FROM 
MUNICIPAL GourRt 
Ve 
oF GH iSO. 
PETER TIVTLEL, 
Appellant. 


MWA. JUSTICES BAKNRG BULIVERAD THA GPINIOM OF THE COURT. 


This is a suit on two promissery notes, of which 
éefendsnt was the maker, payable to the order of hie sister 
end endersed by her. Judgment by confession, purauant to 
power of attorney given therein, was entered for pisintiff as 
the holder thereof. After the judgment as opened up on leave 
given to defend the action, the judgment to stand as security, 
the case was put on the short cause calendar, and e jury trial 
was hafie The verdict was for plaintiff, and for seme undisclosed 
reseon «a new trial was granted and the cause transferred to 
another jute. . Zhen the cause came up the second time for trial 
defendant moved to strike the same frem the short cause calendar, 
wtating Orally thst the previous trial consumed more then one 
hour's time. ‘the motion was dunied. The afficavit on which the 
Judgment by confession was opencc up as aforesaid set forth as 
@efenses to the action that the note hed been paid, and that 
plaintitt was not/bons fide holder for value. Lefendant claimed, 
ane was sevorded, the right te open ond close the case. A jury 
was eecoured and defendant ealled as witnesses, plaintitt under 
section 35 of the Municipal Court Act, and then the payee of the 
« The examination ef both witnesses was wrief and their 





imony brought out nothing tending to establieh either ground 
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of defense. They were not cross examined. “hen more than an 
hour had been consumed im the trial, defendant's counsel, olain« 
ing that the court could net force the trinl beyond that hour, 
moved that the cause be continued and take ite ucwel place on 
the jury eslendar. The court denied the motion and counsel 
pumounced “defendant reats.” 

No evidence heving been introduced tending te support 
the defense, counsel fer plaintiff moved for an inetructed ver- 
jot. Defendant's counsel then ecid he would withdraw the re- 
mivk that "defendant reets,” amd stand on his motion. After 
lenying the motion the court eaked kim if theve wes any further 
videnee, ond he replied that he would “take no further hend 
in the procecdings,” thus abandening hiv cases 

What took place ut the previous trial is not before us 
‘ox review. it appeery thet the cause came up regularly before 
she judge presiding at the trial in question. 

Genstruing the ctatute providing for piecing exges on 
; © shert cause ecalemdar* thie court has frequentiy held that 
hen the trial Bee comwumed more then an hour it is im the dis- 
wetion of the sourt to allew it to be continued until completion, 
md thet thie court will mot review the exercise of the trial 
sourt's diceretion im the «beence of the abuse of it. (See 
iO, 22B Ills Apps 90, amd ses cited.) 

We fail to see that the reverd discleces any sbuse of 
she court's discretion. The trial hed rum « little over an 
hour, aud most of it seems te hove bien taken by dilatery tactics 
of defendant's counsel and without a bona fide attempt to put 
im « defense, There is nothing te indicate thet plaintiff comaumed 
my time except to answer unsound arguments and contentions of 
tefendant' s counsel, ‘The court must have been impressed that 
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the defenee was interposed solely for delay when with most of 
the hour consumed in fruitless argument on his motions 
lefendunt's counsel refused te svail himself ef sn opportunity 
to present it. The neture of the case ip such thet it seemingly 
vould heave taken but little «dditional time to present proof of 
aie defense if defenémt had amy. “uch vefuesl by his connse] 
md hie standing upon a mere technicality, the neon-obetrvanee 

of which dic not prejudice sim, did mot evidence good fcith 

umd juetifiec the court's section in directing « yordiet con» 
firming the judgment. 


ridley, Pe Ja» amd Piiehy J+, concure 
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UNTT<D BOTLAX HATING & FoUMDAY COe» 248 IA. 62 
a corporation, . APPEAL FROM 
Appellee, : 
i MUNICIPAL count 
2 
ACKERMAM-QUIGLEY PRINTING ¢o., ac itd 
a corporation, 
Appeliant. 


MR. JUSTICE FITCH URLIVERED THE OFINIGH GF TRE CcouRT. 


This appeel is frem a judgment fer $3918.85, entered 
epon & Wercict in plaintiff's favor on the secend trial of -an 
action brought on defendant's cheek, payment of which was stopped 
by defendant. The first judgment wae likewise for the plain- 
tiff, but was reversed and the enuse was remanded by thia court 
secause of the erroneous exclusion of certain effered evidence 
tending to prove the alleged failure of consideretion for the 





Printing Co., 236 Ill. Apps x4.) 

The check sued on was given te plaintiff on Bareh 7, 
1922, im pert psyment of the amount then agreed im writing to be 
due to plaintiff for installing twe Geare-traveling~grate stokers 
in defendant's printing plant purauent to a contract therefor 
made in Oeteber, 1920. After the stokers were imetallec, some 
questions arose as te the amount due, end becnuse defendant was 
"still unaatisfied that the mchines will stand up and do the work 


required of themg" whereupon an agreement wac entered inte, labeled 
a "settlement agreenent,” the substance of which is set forth 


in eur former opinion. Im that epinion, we held that the state- 
ment of claim recites facts which prima facie conatitute a good 
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cause of action upon the check therein (described oa¢ that the 
relevant portions of the amended affi¢evit of wmerite wars 
sufficient to show that the defenes claimed was 2 tetal failure 
of consideration for the check and alee a counterclaim fer loss 
and damagen ocaonioned by plaintiff's allesed breach of *warrenty 
for two years operation.” ‘Ye alas held thet defendant was 
entitled to shew, if it could, the% when payment of the cheek 
wan etopped, the stekers had broken down and fedled te work 
becaune of “defective miterial and werkmenship in the ewnstruction, 
trection amd inutwllation thorvef," and that pleimtir? wae obliged 
te and 44d rebulld the stokere at a cowt grecter than the amount 
yf the check on which the suit wae wrought. ‘ee also held thet the 
guaranties im the original contract were superceded by those in 
the settlement agreement, end that a1] ornl stxntemente, resresenta- 
bicma, ané alleged oral warranties mace at or befere the time the 
pettioment agreement wae executed were merged im that agreement, 
snd therefore all evidenee thereof eas incompetent. — 

Upon this appeal, defeudnt's counsel attempt te agein 
aaue memy of the propositions urged upem the first appesl. Tt 
le argued that the plaintiff's statement of claim does not state 
a cause of action, that the suit is not om a check but is for the 
smount due on the original contract, and thot proof was admissible 
of yerdal conversations cecurring at or before the time the 
reitten settlement agreement was made, im which plaintiff is 
pLieged to have orally promised to make the machines work “to 
the satisfaction” of defendant. Thee ond similar contentions 
@ on thie appeal were made on the first appeal and were there 
adversely to the defendent. vem if that decision were 







no now “the law of the case,” we see no reason to change the 


we then expressed. 
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It is somtended that interest on plaiwiif i's claim was 
not rateversble, fer the alleged reason that interest means the 
‘unjust detention of money." ‘ven im that view, we csumet say 
the verdict {se mmifestly wreng. Howevex, au unpaid check is «a 
mote, im effect, end intercet on a note is expresely aliewed by 
stetute. 

It is contended that plaintiff sheuld heve chown ond 
did not show how it beoame the avaiguse of the original contract. 
The settlement agreement (which iz set out im full ia plaintiff's 
statement of claim) expressly recites thet the eriginal contract 
pade with Geare & Company was sesigned to the plaimtiff “with the 
consent of” the defendant. 

It ie urged that the court improperly permitted plain- 
tiff's attorney te ask lending questions smi hypethotical ques~- 
tions on cress-exemination of come of defendent’s witnegses. The 
argument on this point seems to be « complaint «s te the manner of 
seking the questions rether thes to their substance. The ebstract 
shows that whenever « proper ebjection was made, it wae stateined. 
Ye think defendsnt hae no reaconsble couse of complaint in this 
reapect. 

It ie next combended that the court erred im discuscing 
with counsel, in the presence of the jury, the former epinion of 
thiscourt. We de not find from the abstract thet defendant's 
eounsel objected at any time to these discusvions im the presence 
ef the jury or requested the removal of the jury while they were 
going om» Im fact, it appears frem the abstract that some of the 
err wemunret: te GAA nas Yolo wines Su Che yeensnte Of She 
jury, but in chembers. Counsel have not pointed out how defend~ 
ent vos or could have been injured by theee discusions or the 
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vemarke of the court or counsel. “« think the cose war foirly 
tried and that every opportunity wee given te defendent te fully 
present ite defense. §é ene of the remerke we by the court 
indicated any opinion om amy question of fact, an’ the ine 
structions given appear to be wilthows eubetenmtinl error, 

jeome of the poimts made in defendant's brief are not 
argued, ané the remainger, excep: those we have mentione, 
relate to questions of fact. “e have coneidered the orgumente 
of comcel on the questions of fact, end are unable to aay that 
the verdict wan manifactiy centraury to the evidence. 

Finding no reversible error im the record, the 
judgment is «affirmed. 


Gridley, Ps Jes and Barnes, J.» concure 
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PROPLE OF THE STATE OF YLLINGIS 
ex rel, AUDREY RVSSEL, ac Auditer 


yo Te on : 
Kovrnitsie 243 1.A. 623 
Compiainant, 


APPEAL FROM OLnCrIT 
vs. 


MICHIGAN AVENDE TRUST COMPANY, 
a Corporation, et a)., 


COURT OF COCK COUNTY, 


Appellees. 
Im re. mebereesias | Petition 
of GESTERM KOTOR GAR CCHPaRY, 
a Corporation, 

Appvliant. 


BER, JUSTICE FITCH DELIVERED THE OPINION OF TAR COUNT. 


fhie ie em sppeal free a dearer af the Clreuit 
court dismiscing, for vant ef equity, the intervening netition 
of the Yeetarn Motor Car Seepany, whe sought te recover in full 
 degesite made by it in the Kichigan Avenue Truet Company, on 
duaclvent tbenk, on the inet 4ay 14 was open fer business, and 
aise certein devosite made befere the last fay, The petition 
and anewer of the receiver were raferred to a master in shancery, 
whe heard the evidence in conmection wits the evidener heard 
upon 157 other similar petitions, and reported hie conclusions, 
which for the most part were faverable to the petitioners and 
were whelly favorable te the claim ef the Western Motor Car 
Sempany, On exceptions to the master's report, however, the 
exeeptions vere eustaimed ond the petitions were dismissed. 
The Fastern Metor Gar Company perfected a separate apptsl. 

The facts are practically the sane in this case 
as in the ease ef the other 157 denoetters (No, 30496), in which 
an opinion is filed at the same timo thie epinion is filed. The 


gententions are practically the same and the briefs and srezuments 
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are cubstentislly alike. 

For the reasena atated in the opinion filed in thet 
ease, the feoerese of tue Cireult court wii be reversed and tha 
Gause rewanted with directions to enter a deerne granting the 
prayer of the petition as te all of the leet day's 4eronite, ond 
denying the petition as te desosite sade prier to the Last day. 

HEVSAGED AND PEKANDED WITH DIRECTIONS, 


Gridley, @, 7., aid Barner, 7, soneour, 
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THE VEGPIE OF THE STATE OF ILLISOIS 
@X rele JOSEPH LAMOR“AUA, 

& ; Defendant in Srrer, 


SUPERIGN COURT, 
COOK COURTY. 


Ve 
CITY OF CHICAGO, a Bunicipal 
Corporation, et ale, 
Plaintiffs in Urrer. 


WM. JUSTICES FITCH DELIVERED THE OPIEILON OF THR covRT, 


This writ of error secks te reverse a final erder direet+ 
ing a writ of mandamus to issue. 

The relator obteined a judgment in 1921 against the City 
of Chieage anc the Northwestern “levated Mailresd Company. From 
that judguent separate appeale were prayed by the defendents to 
the appeliate court. The Railroad Company perfected ite appeal 
by filing its ap;¢al bond, but on ite motion the appeal was dis- 
miesed at its costs by the Appeliate court in Octeber, 1921. Bo 
Bppeal was perfected by the City, nor wee any «rit ef errer sued 
out by it. 

In November, 1924, the relator filed his petition against 
the City and ite mayor, treasurer and comptroller, setting forth 
these facts emd the further fact that the Hailroad Company had 
paid, on account ef the judgment, $2950, but thet ne payment had 
been made by the City of Chieage and no provision had been made 
for such payment, and praying that the defendant officers ef the 
! ty be required by mandamms to issue and sign a warrant payable 
. the relater for the walanas @ue upon his judgment, send thet 
in the event there shall Cinsurricient funds available fer that 
in the city treasury at the time of the issuance and 





@ of the writ of mandemug thet the “ity of Chicago, by 
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ite authorized officers, proceed forthwith to levy and collect 

a tex suffielent te pay the judgment. The petition alleges that 
the petitioner has often requested the City to pay the belanes 
due upon hin judgment, but the Gity has neglected and refneed te 
40 sO, om that a few days before the petition wus filed, relator 
caused a demand for such payment, in writing, to be served upon 
the defentants, giving the date of the judgment and the neme of 
the court in which the judgment wow rendered and the title and 
wumber of the suit. The petition also alleges thet the City of 
Chiesgo has money in ite treasury which hae been appropriated fer 
the purpese of paying judgmenta “which have been or may be ob- 
tained ageinet it,” and has on homd 0447,000 available for that 
PUrpoRe» 

To thie petition the defendents filed « general demarrer, 
which was overrulea, amd thereupen they filed four pleas. 

The first plee states thot the fiveal year for the City 
of Chicago begine January letj that in 1924 there was ne ap- 
propriation by the city council for the payment of relater's 
judgment and thet the mayors city treasurer and city comptrelier 
have mo authority to draw a warrant fer such payment im the 
absence of an appropriation for that purpose. 

The second plea states that the cause in whinh the 
relator's judgment was entered was an action in tort, that while 
the suit “was still pending on appeal there wes an accord and 
Satisfaction,” and that the relator accepted $2850 "in full 
settlenent {rom one of the joint tort-feasera, thereby relenséng 
‘the Gity of Chicago." 

) The third plea, without mentioning amy append, states 
het when the judgment wae rendered the relater accepted $2850 





‘ fom one of the joint judgment debtora in full settlement of the 
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judgment," end thereby the City wes released. 

The fourth ples states that after judgment waa rendered, 
a written agreement wae entered into on October 1, 1902, which is 
wet forth in heee yerba in the plea, and thet by ressom af thet 
agreament the City of Chicago was released. The agreement thus 
set forth recites the recovery of the relator's judgment ard states 
that the Railroad Company had filed ite appeal bond and was 
"“denirous of being relieved of the necessity for perfecting its 
eadd appeal," and “of the hazard of further litigation in eaid 
matter," end that the relater ia willing thet the Pailread Company 
should be se relieved, “but ie unwilling to releave” 1t from 
liability, therefore, in concideration of $2980, the relater agrees 
thet “he will not take out any execution or other precess against 
it for the purpose of enforcing, os against it, the esid judg~ 
mont,” ama thet he will mot tring any «ult om the appeal bond nor 
seek any damages against the Rellroeé Company by reason of ite 
failure to proseoute its appeal, “the object and intent of this 
agreement being to permit the party ef the sevond part” (the 
Reliresd company) “and ite surety te aeveid the neosesity of further 
Litigetion and to rest in peace, but mot to release it or any 
other person er corporation from liability by reoson ef said judg- 
ment oc said appeal bond, nor frem the enuee of action upon which 
the seid judgment is founded.” 

Te these pleas the petitioner filed « general and 
special ccomrrer, which was sustained by the court, amd the dofend- 
ante elected te ctand on their pleas, “hereupem it wax ordered that 
® writ of mandamus fewue, as prayed in the petition. 

: In support of their contention that the first plea is 
goed, counsel for defendants cite the several provisions of the 
Cities and Villages set relating to the making of appropri- 
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ations, the pangage of the annual appropriation bill and the 
annual tex levy ordinance, end insiat thot under theee provisions, 
the failure of the council to make an appropriation epecifieally 
providing for the psyment of the relator's judgment, is 2 good 
defense to the petition. The contrary wae held in (it) 

Vo Campbell, 116 Ill. 305, where a judgment similar to that in 
thie case was affirmed, notwithetending the fact that no 





appropriation had been made for the payment ef the plsintirf's 
Judgment. It wae there held thot the owner of an uneatisfiod 
judgaent ogsinst a city ie mot concluded by the failure of the 
eity councli to include the ameunt of such judgment in the enmuial. 
appropriation bill, but that after « demand upom the city for 
payment, he may compe] the letter, by pandamus, to levy and collect 
a tax for ite peyTento The petition in this case shewe that ae 
written demand for the payment ef the judgment was made upon the 
defendants in November, 1924. In City of Cairo v« Jverett, 107 
Thl. 75, referred te im the Compbell cose, supra, it wae held 
thet such « demand includes a dumand to do omy portioular thing 
necessary to be done to enable the city cowicll to mke payment 
thereof. The demand came too late to have the amount of relator's 
judgment ineluded in the 1924 appropriation bill, but, nevorthe~ 
less, under the eases cited, the demand was necessary, and wae 
sufficient, to notify the City and ite officers that petitioner 
@lected to have hie judgment paid, thereby makimg 11 she duty 

of the city authoritios to de whatever woe required to be done 
thereafter to accomplioh that reswlt. If it be true, as alleged 
im the petition, thut at the time ef ouch demund there was money 
in the treseury available for such payment, then clearly 1% was 


the duty of the city officera to iseue a warrent for the 
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payment of the judgment. The plea doee not allege thet there 
was no money in the treneury available to pay the judgment, 
but merely alleges that mo appropriation hed been made in 
1934. Therefore, the first plen ie net 2 good ple» to the 
averments of the petition, and the demurrer to it wee properly 
sustained. 
We yvegard the second and third pleas, however, ag ten- 

Webbie: om iecue of fect. Both state, in substance, that the 
peoyment mace by ome of the judawent debtors was made and 

i, ent of the judgment. This otatement 
ie admitted by the demurrer, and ie a good defense to the 





petition. The demurrer should have been overruled to those 
pleas. Ye cannet aemume (im the abeence of anything im the 
record showing that euch waa the fact) that the reasen the court 
@ustainec the demurrer te the second and third pleas wae because 
ef the facts alleged in the fourth plea. 

The facts oteted in the fourth plea are not gufficient, 
in our opinion, to shew that the judgment has been or wae in- 
tended to be fully satisfied by the judgment ervditer's sccept- 


aneoe of $2650 from the Railroad Company. The principle involved, 
44 Tlie 





405, “thot where tae release of one of several obligor: shows 
upow ite face and in connection with the surrounding eiroum- 
stances that it wae the intention of the parties not to release 
the co-obligers, auch intention, ae in the case of other written 
contracts, shall be carried out.” This rule was re-affirmec in 
Clark ¥. Mellery, 166 111. 227, where, olthough the court held 
that mo such intention appeared upom the face of the instrument 
‘there under considerntion, yet the court said thet if sueh had 
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been the intention, it “could very eseily have been mace te 
appear from the face of the instrument * * © im which onse the 
agreement might, as is now contended, properly have been cone 
strued as a covenant mot to sue.” We conclude, therefore, 
that the court properly suctained the demurrer te the fourth 
plea. 

For the error mentioned in sustaining the demurrer 
te the second ond third pleas, the judgment will be reversed 
and the esuce remanded. 

REVERSED AND REMANDED, 


Gridley, ?. J., ond Barnes, 7.5, concur. 
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RUBEBA GHAW, also known as 
Nubena Bouteah, 
Appellant, 


ve 
THE PRUDENTIAL INSURANCE 


COMPANY OF AHSRTQA, 
Appellee. 


Ree rc Me sa Ma a te en aset 


MR, JUSTICE FITCH DELIVERED THe OPINION SF THA COURT, 


this appeal is from a judgment entered upon a finding 
for the defendant in « suit brought om a life insurance policy 
written by defendent. Defendant effered no evidence, and the 
only question presented by the appesl is whether plaintiff made 
@ prima facie case by the evidence intredueed in her behalf. 

The policy in question was written by the defendant 
Way 24, 1900, insuring the life of Amton a+ Buutech, the former 
husband of the plaintiff, in the sum of 91000, in consideration 
of the annual peyment ef « premium of 939.60 until ten full 
yeors' premiume shall have been paid. Upon ite faee, the policy 
wae mode payable, at the death of the inaured, to hie legal 
representatives, but by a provision indorsed om the back of the 
policy, mde in July, 196%, the defendent agreed te pay the 
amount of the insurence te the plaintiff. The policy contains 
& Provision that the insured my borrew from the Company the 
auount specified in « teble ef cach loans written in the poliey 
by assigning the policy “as security in aceerdenee with the 
terns cf the Company's Loan Certifigate: previded five per cent 
: exest on the whole amount of the Loan is paid ennuslly in 
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fifth year from the date of the policy it will be credited, if 
then in force, with a dividend from the surplus apportioned by 
the Company to policies of the same age and kind, which may be 
applied to purchase a paideup addition to the pelicy. 

it appears from the evideneoe that the policy became a 
paid-up policy, presumably in 19104 that three dividend additions 
were mde, in 1906, 1910 and 1915, reupectively, agerezgating 
$208 of additional insurances that in Juney 1917, anten Beutseh 
borrowed from the Company, apparently without the consent ef the 
beneficiary, $411, and signed a “Loan Certificate," by which he 
ageigned the policy te the Company, “and «ll prefite and benefits 
now due or which may hereafter become due thereon, te secure the 
repayment ef said lean and the interest thereon ap herein 
provided.” The loan certificate contained provisioms that any 
dividend deelared on the policy may be applied by the Company 
toward the payment ef the loan aud uapaid interest, if any? that 
if the policy should lapse or become ferfeited, the amount of the 
loan and accumilated interest should be deducted from any cash 
wurrender value ef the policy or “shall operate in accordance 
with the rules ef the Company to reduce the amount of any paid-up 
life of endowment policy, * * * as may be provided by the terms 
of said Policy.“ The policy further provides: “Fifth ~ That 
if the ssid lesan with interest sccoummlated amc accrued thereon 
at any time shall become equal to the legal reserve om the said 
Policy, the Pelicy shall be forfeited or void provided such loan 
with the interest scoumulated and accrued thereon be not reduced 
to lese than the seid reverve within one month after notice te 
that effect shall have been maiicd by the Compuny to the last 
known address ef the inaured." 
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it further appears from the wvidenge that about the 
time the loan was made, plaintiff was diverced from <nten Bautsch, 
and that at the time of his death, om Jume 87, 1623, he lived in 
Pocatellc, idanoj that the insursnee policy was sent to the plain- 
tiff vy the adwinistrater ef the vetate of Anton Bautech, decwased, 
sbout three months efter his deathy that thereupen plaintiff, in 
Ooteber, 1923, made proet of less according te the terms of the 
policy and demanded payment of the exount due; that in reply 
defendant's Chicage manager wrote her a listter returning the 
policy with the etetement that he was advived by the home office 


"thet on June 26th, 1922, the company notified the insured that 
unless the lean thom outstanding under this policy vas raduced on 
or before July 28th. igi, te an smount less them the reserve 
velue of the policy, the company ould be obliged to eameel the 
policy,” but that the loan was not reduced and the policy was 
“sutomatienlly gameelled ag of Sept. let, 1922." A witness called 
by the plaintiff, whe wes am actuary or supervisor fer the defend- 
ant, testified, hypothetically, that if the policy was im force on 
June 27, 1043, the lean om that day would hove amounted, with 
ecoumlated interest, to 5655.05, amd that “the full reserve value 
would have beon considerably less.“ [ft doen mot appear that the 
witness included in such reserve value the value of the aedcitional 
insurance. | 

It in clear thet the letter of the Company's mansger in 
Ghicngd, that he had been advised by the “home effice" (which was 
in Mewark, 4%. J+) that a notice was sent te the ineurs< as abeve 
stated, cannot be considered as amy evidence that such a notice 
was ever, in fact, “mailed to the last known addrees of the insured," 
as required by the policy before » forfeiture can be claimed; 





ed? dada daté oamebtoo ett owt penance pre 

sidated Bert gent Seovewks sow Wehrekalg othe wary stoked al 
Mk SePLL oot pSRES VTE, ou wo cata ads 9 OORT neh Om death 
waiala od o¢ town ene Whine vewivead ome sms yertobl oLinda 
sbenaosed qMogduat nedun Ww otabed oak Yo wemudusmdm mild ye WER 
ak COASiaaig sour) sore Wow at cots mani wale te 

“a6 6 wnt ad of Sur a ee ta A n! 
eee ee re 
sotto saad oot ye nutes wie eh melt sma be oe 














Lanois ios latin seated x Mowe ) 

eh 6 

ws sans am oe et wb Yl ee 

eho oc ato tm or to tal it 

stra srt ma tn i an 
ey ee Senge: ot met ber i ned ails 


ite) Ld eye" 





Se tad 


ami if the insured was, in fact, notified as stated im the 
ietier, the notice gave him until July 28, 1923, to reduee the 
atgunt of She loam, amd that time head not expired when the 
SReUreE Bitte 

ezine igceie, therefore, the eave made by the plaintirr 
waa sulvieleat te entitle the plaintiff te a finding in her 
favor for the amount of the paid-up policy with ite additions, 
1¢6a the amgumt due of the lean. <aApparently e« fourth dividend 
om the poliey wae due in duy, 1920, which, under the terms of the 
lowa certificate, might have been “applied by the Company toward 
the poymems of seid loan umd any umpaid interest, snything to the 
contvusy in the policy meiwithstemding." ‘The amount of such 
divicemi, if many, dees not appear from the evidence. 

Defencant's counsel state in their brief that it wes ine 
cumbent on the plaintifi to preve that the volisy was in full 
force ané offect ut the cute of the death of the insured omd that 
"1% could mover be in Tyil forces aud effect with a lean outatand- 
ite ageines it.” nant counsc] mean by this atatement is, probably, 
that by the aveigmment of the policy te the Company when the lean 
wee mute, the latter beesme the legai ewner of the prevesis of the 
policy. Tha aevigmment, however, waa only as security for the 
payment of the lean. Yhe policy vas mot tasredy cemeclicd or 
paid, vat remained im ‘uli feree and effect for the benefit of 
plaintiff as eell as defendant. ‘Tae burden was om tHe éefendont 
to nrove that the peifey had been forfeited eeverding to ite terme, 
if wash win the fact. 

3 Yor the reasons stated, the judgment is reversed and 
the asure remanded. 
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MEISN KEITH HihBOLD, 2 4. 3 J JA 6 24 
Appellee, | APPEAL YAO 
Ve CIRCvUIT covet, 
GLIVE MOU et al. COCK COUHTY. 
APPEAL OF HENHKY RABE, 
i Appellant. 


MR. JUGTICS FITCH DELIVER THE OPINION OF THE COURT. 


Im this ense, the defendant Henry Rabe appeals from 
a judgment for §2000 rendered against him and Olive Hou, owners 
of automobile delivery trucks, for demages for personal injuries 
sustained by the plaintiff. 

In Getober, 1923, while standing on the sidewalk at 
the southwest corner of Austin avenue and Sorth Franklin street, 
Chicago, pleintiff wae struck and injured by the Ferd truck of 
defendant Mou. That truck came south on Franklin street at a 
rate of speed variously estimated at from ten to twenty-five 
miles an hour, and on reaching » point near the center of the 
intersection swung around in a southwesterly direction to avoid 
striking appellant's Autocar truck, which ot that moment was 
either going west om Austin avenue at a apeed of eight te twelve 
miles an hour, or had stepped and was waiting there for the 
Fore truck to pass. 

There are three counts in the ¢eclaration. The first 
@herges megligence generally in the operation of both trucks, 
‘the second charges wilful and wanton misconduct in the operation — 
of both trucks, ané the third charges negligent vielsation of the 
x tor Vehicle act by both trucks, in thot beth were operated at 
rates of speed oxeceding ten miles an hour over the streets 
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mentioned, which, it is alleged, wore public highrays passing 
through “the clesely built-up business portion of the city of 
Chieages" Bach of the counts contsaing the averment thet by 
rengon of the stated megligence of dufendcnts, a coilision 
oceurred, and that the truck of the defendant Hou “was thereby 
struck, thrown and pushed into, upon and against the plaintiff," 
Resulting in the injuries described. 

From this declaration, the verdiet thereon, and the 
briefs of sounsel, it appears that appeliant has been found 
guilty of negligence or wantonness, or perhaps both, because the 
jury believed from the evidence that appeliant's truck wae being 
driven at the time of the alleged collision at 5 rate of speed 
execeding ten miles an howr om « public highway passing through 
® Glesely built-up business portion of the city of “hiesgo, in 
violation of section 22 of the Moter Vehicle act, or thet the 
driver of appellant's truck failed to cive the right of way at 
the intersection to Mou's truck, ae required by sectiom 35 of 
the same act; and that az a natural consequence of one or beth 
of such acts of appellant's driver, You's truck wae hit by 
appellant’s truck with such foree as to be thrown or pushed 
against the plaintiff while she was standing on the sidewelk at 
the southwest corner of the intersecting highways. /ppellant 
contends that there is no evidence of such negligence or wanton 

misconduct on the part of appeliant's driver, and also that there 
ig no evidence that Mou's truck was pushed er thrown ageinst the 
‘plaintiff by appellant's truck, es alleged im oli the counts 

of the declaration. 

Aside from the plaintiff, who testified that she did 
“not remember what oocurred except that she stood om the cornere 


: siting for = truck to pass which was coming west on .ustin 
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avenue, there were three eye-witnesser,. two of theve were the 
truck drivers. The third was o pedestrian, momed Mevonnld, 
who had just crossed ‘ranklin street on the north side of Austin 
avenue, and was etanding, «t the time of the aecident, on the 
northwest corner. 

Both MeDonmald and appellant's driver testified that 
the latter stopped hia truck before entering the intersections 
that he then sterted up, went about fifteen feet at a speed 
estimated by him at eight miles an hour and by Holonald at twelve, 
amd then stopped «a secomd time, wits the front end of the truck 
approximately at the center of the interaection, between the south- 
bound and the north-vound tracke of = street ear line on Franklin 
etreat; that while appeliant's truck was standing there, Mou's 
truck, coming south on the south-bound street cer track in Franklin 
street at a speed of twenty or twenty-five miles an hour, swung 
around to the west im front of appeliant's truck, and, witho t 
slackening his speed, ran on in u southwesterly direction to and 
over the south curbstone of 4uetin avenue, pinning plaintiff againg 
a fire plug om the sidewalks and that im passing appellant's truck, 
the rear fender of the Mou truck scraped against the front end of | 
eappeliant’s truck. 

The driver of Mou's truck testified thet when he was 
fifteen feet north of the center line of sustin svenue, going 
aeuth on the south-bound street car track im Franklin street, he 
for the first time saw appeliant's truck, which was then about 
twenty feet to the east of himy thet he scvld not avenr thet his 
‘truck was bit by appellant's truck, but after the accident was 
over, he saw & dent in ome of the doors in the rene ah ae Te 
deay of his truck, and “surmised it was from that.” * 
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While it de true thet thie lnet witness testified that 
appellant's truck "did not etop at the interssetion of Pranklin 
Street,” yet in view of hie own statement that he did not see 
appellent's truck until it waa twenty feet from him, it is obvieus 
that he did mot know whether appellant's driver stopped vefore 
entering the intersection. However, the evidence of the other 
eye-witnesnes that appellant's truck wan mot moving, but was 
standing «till, at the time of the «lieged collision, is net other- 
wise contradicted; and therefore, a0 the record atands, there is 
no orecible evidence supporting the avermemt contained in every 
count of the declerction thet the Mou truek was pushed or thrown 
ageimat the plaimtiff by reason of ony alleged negligent or wanton 
ach of appellant. 

Purthermorc, there is mo evicenee that appeliant was 
guilty of tho negligence charged. ‘The highest estimate given 
by any of the witnesses of the «peed of appellant's truck while 
erossing the cust haif of Yranklin street within the intersection, 
is twelve miler om hour. Under svction 22 of the Motor Vehiele act 
thet rate of speed ia not even prima feale cvidence of negligent 
éviving unleas it oeccure on a public highway “where the same passes 
through the closely built-up business portions of any incorporated 
eity, town or village.” We find no evidence im the record that the 
pleee where the «coident happened is a closely built-up business 
portion of eny city. There is no evidence on that eubject. 
Appellee's counsel say that this court will take judicial notice 
that such ie the fact, tut the rule im thie state is to the con- 

oughert the People, 116 111. 160; Gunning vy. The 
People, 189 111. 1653 Brum vs Naogy, 267 ill. 353.) Under the 
Dougherty cnve, supra, we may not even take judicial notice that 





Prenklin street and Austin avenue are within the corporate limits 
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of the city of Chicago.  Certainiy, therefore, we may Kot go 
further and ascume without proof that thie (ctersection ts im a 
Glesely built-up business portion of the eity of Chitege. 

Ag $¢ thu olaimed failure of appelisnt's driver te give 
the right of way te Mou's truck, it is rot clecr from the evidence 
that appellant's truck was not well within the intersection before 
Meou's truck reacheé it. The evidence om that point is contra- 
dictory. But if it be concede: thet the letter had the right 
of way, tuere is nothing in the evidence, beyond mere conjecture, 
te show thet appellent's driver did not yield the right of way to 
the Mou truck, as tvo witnersea testified. There is no evidence 
thet appellant's truek went inte the intersestion further than 
about the center. Thies left the weat hal?’ of the intergection 
free for the patonge of the Mou truck, ane the weet half of 
Prenklin street wee net only the proper slave fer 4% to travel in 
waen going south, but appears to have been of omple width for that 
purpone. 

Other errors are assigned, but A. A we teke of the 
facts proved and aaitted, 1t will be umnseessary te discuss 
theme 

Por the revsene stated, the judgment is reversed 


ond the onues remanded. 
BEVERRED ABD REMANDED, 


Gridley, ®. Je, and Barnes, J+, concurs 
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H. ¢. LUST, 
Appelles, A#PRAL FROM 
Ve MOMICIPAL Court 
THe WASTERN UNION TELZGRAPH oF 1480 
COMPABY, a @orporation, eaanaaiais 
Appellant. 


MA. JUGTICK FITCH DELIVERED THE GPINIOW OF THE COURT, 


Thies appeal is from a judgment for $24.61 entered 
upon « finding in favor of the pleimtiff in a suit for 
damages for breach of contract. 

Plaintiff is a Chiesgo lawyer. ‘hile he was in 
famsas City, Misceuri, attending an interstate commerce 
hearing, he had two transactions with the defendant. 

im the first, he sent « telegram, about eight o' sloek 
in the morning, te a woman employed in his office in Chicage, 
saying: "I am calling you on long distamee at 12250 today.” 
Sy an errer in tranemission, the figures “12130° were "2430," 
when the message wae delivered. Plaintiff calied hie office 
by long distance telephone at 12:30 that doy, but his employee 
wae “out to lunch,“ and plaintiff thereby leet the amount ke 
had paid for the telephone call, $2.35. 

The second transaction occurred two daye later. iis 
eaused his office to pay defendant $150 to be tranemitted by 
wire to him im Kanese “ity, and although hia office signed the 
usual order for the paynent of that sum to him without 
idemtifieation, he had difficulty in satiefying the defendant's 
operator of his identity. ‘when he finaliy succeeded, the 


operator gave him a check. He demanded the money, but the 
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opernter refused, telling him he could cesh the cheek at the 
hotel or the bank. The hotel] and the bank refused te cush it 
without the indorsement of someone known to it, and he spent 
several hours time securing such an indersement, befere the 
check was paid. Plaintiff testified that the velue of his 
lowt time was $50 te $106, ond that he paid defendont $1.78 for 
ites cherges for transmitting the money. he trial court «warded 
him $26 for his lost time omd the two items of $2.95 and $1.76 
fer the cost of the lomg dintamce telephone call and the telegrame 

Ae to the first transection, we think the cowrt wae 
fight im aliowing plaintiff the cout ef his telephone call. 
\ppellant’s only objection to this item iw that it claime there 
ie mo testimony tending to prove that plaintiff's employes would 
ox would not have been at hey plave of busimess at 12530, The 
telegram shows on its f2ce that the purpose of somding it was to 
mike sure that she would be at hie office at that time to respond 
to hie long distance call. The defendant kuew thie from the 
language of the telegram and was therefore liable for the axount 
paid for the telephome call, as damages necessarily resulting 
from its failure to correctly tramemit the mesaage. 

Ag to the momey tranenetion, it was defendant's duty 
to pay the money to the plaintiff upon hie requests und if ke 
had insisted, without avail, upon payment in money, the defendont 
would have been liable to him for the «mount withheld, with 
interest and the charges he hed paid to defendent. He was not 
bound to accept defendant's cheek inatesd of the monty. But, 
after am argument with the operator, he did sceept the check, 
and a few houre later received the money. There was no Grenck, 

therefore, of defendant's contract, s@ far as the same required 
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it to transmit and deliver the money; ami the only proximate 
result of the operator's failure to pay him the money on dexond, 
instead of the check, wae a few howrs delay, caused principally 
by his inability to find an acceptable indorser.  Ordinorily, 
the monsure of damages for the nonpayment of money when due ie 
interest from the time ef the default to the time the money is 
poids and this rule applies te the failure on the part of « 
telegraph company to perform its agreement to tranemit money te 

& person at a distant point. (ianith v. ves . 2k 2D 
Ses» 160 Pas Ste S61y Jones on Pukaaeeah and Telephone Campanies, 





e567; 37 Cyc. 1775.) Am exception te the rule is recognised 
where the telegrayh company hae notice, at the time of making the 
eéatract, of such special facta or cireumstaness az to justify 
the conclusion that special or unusual damages are within the con- 
templation of the parties, (Ibid.) But there in no proof in 
this cove relating te the money transaction, to bring it within 
this exception. It follows that the court erred im «liewing © 
plaintiff for hie lowt time and for the cost of tranunitting the 
money » 

The judgment is reversed for the reasons stated, and 
the facts being undisputed, a judgment will be entered in this eourt 
agoinet the defendeat for $2.35. Bach pert: will pay hie or its 
Own conte in this court. 


Gridley, Pe Jey and Bornen, Jo, comoure 
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Ge Ae SCHILLINGER, ; 
Appellce, APiSAL PROM MUWICIPAL 


COURT OF CHIGaGo. 
Ve 


THE HORTH AMERICAN O1L & MFG. SO., 
Appellant. 


MR. JUSTICE PITCH OXLIVERED THE OPINION OF THE COURT, 


In this case, a judgment by confession was entered 
ageinet defendant fer $250 rent due for the monthe of May and 
June, 1925, and $20 attorney's fees. Inter, the jucgment was 
epened and a trial was had on the merite, at the conclusion of 
which the court directed a verdict in plaintiff's fever and 
entered an order confirming the judgment. The defendant appesisa. 

The lease between the parties was for a term of five 
years beginning January 2, 1924. Defencant occupied the leased 
premises until opril 30, 1925, and peid the stipulated rent, 
irregularly, for the time it wae in pesgession. It claims that 
the written lease was cancelled in “ccember, 1924, and that a new 
agreement wos made at that time permitting defendant te remmin in 
pessession and pay rent at the some rate called fer by the lease 
until it could secure other suitable quorters. Flaintif? admite 
thet he wrote a letter to defendant on December 8, 1924, in which 
defenégent was told thet its lease of the premises in question was 
“hereby cancelled” for nonpayment of rent for the months of 
Hovember and December, 1924, and was told to vacate the premises. 
To this letter defendent replied, om December 135, 1924, as follows: 
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"In amewer to your letter of the 6th inet. requesting 
vacating of premises at 2535-35 N. Hoyne ove», we herewith 
pt thie cancellation of lease and will comply with your 
Rovever, yor sesiite Gist plant sf iets aint enanst oe 
fo lecuto © eultanhe place ead remove all sur exeipommte” 
at the ate covered Uy the canechled Lease fis.’ $iusc00 
per month until we heve removed 211 our plant equipment." 
It does not appear from the evidence that plaintiff made 
amy reply to thie letter ef defendant. The record shews that 
two checke of defendant, the first dated “ecember 6, 1924, for 
p12, marked “Nov. rental," and the secomé dated lecenber 13, 1924 
for the same amount, marked “Tienmt for bees,” vere paid te plaintiff 
m December 23, 19043 and thet in domuery, February and Warch 
iefondent paid rent to pinintif?’ by checks marked in the sume menner. 
fhe April rent wae mot paid wntil after a judgment by confession wax 
mtered, and it wos then paid together with G20 stterney'a feoe ine 
phuded in the judguent by virtwe of the warrant of attorney in the 
lenae. It appears that defendemt did not occupy the premises during 
fay end June, 1925, amd it further apyears that about July let, 1926, 
plaimeify’ tore ¢owm a building om the premices formeriy used by 
lefendant.» 
At the time the verdict was directed, the trial judge 
gave at hig reacon for so doing that “the court finds that the 
leone wag im effect."  ‘Yhether the lease wae im effect in Bay 
md June, 10926, depends upon the question whether «a mew agreement 
me made in December, 19743 oné that, in turn, depemin upon the 
juection whether the winds of the parties ever met on the counter- 
proposition made by defendant im its letter of December 15, 1924, 
pbeve quoted. These are questions of fact. 11 the facts and 
pircumetances shown by the evidence sre ae consistent with 


defendont’ « theory that the lesse wac cancelied and & new 





Sedd awosln otevst oy cinta eeh: We TeteNs GAMh YF “MhER 
aut s000h ob tedenond hudnd duck? ont gdushaetes YO ioosio ow 
PHU git codianel hater Seaswe ode bow “gdataos evel’ ‘hodren Pats 
Aotsk gaa qiaesde’l , winavi ak dads frre PAMEL 9S Meda owtl ey 
stone one offs wh bokere eipade ye TVbeesy OF Sees Re aanonbers 
tax soleus en wo Atomgl 6 awoke Liany bey som aaw duo Liga mM 
“nk now a"qairsessu 3H uthw uedtoged Ohag ease sow Ak bmn. hone 
and mt qousedd: Yo ane snow eal’ 20 smithy ye fowler ond mh Dodedi 
guiswd soakmeny est eguose 40 D2D smabanlied dace orange 4%; «< omam 
2801 pak Yue ganda cos oTavgen samidmY st hoon ABEL yen hm Me 
YS Sous LiaewToy avatmess 92 20 pMbOLI © sob wend Thhtmy ts 
omdot, Loiss ond posdoaxks on sokbaov ena ont ea: niin we 
ot? tone shmdt soon of)" todd gaked oe 10% gonmes, abd me vs 
ott ak #eothe mt acw onaok mts xeditod: “eteokhe at saw oy 0 
Mamsorys wom 9 TomtAdw MeiooND oF eng wbRPGHD «SBEL som’ MM 
wd? sone sdremed omunt wt otndh bee 290 eiednoous at shea 02 
~totmuon oft mo dem T9¥D oOLsIme ond Te nhsbs ond ceded moddanil 
sP00L 4fL edmogeG to s9ttnd Oat ah Inadentes ye lates oh 
. | te sean on neo at am we 8 





















=3e 


agreement made, ao with plaintiff's theory that the vritten 
eencelintion made by plaintiff on December 4, 19243 and 
aecepted in writing by defendent five days later, was there< 
after revoked and the lease restored. The solution of these 
questions of fact was the province of the jury, ami it was 
error for the court to direct a verdict. 

The judgment is reversed and the cause rewanded, 


Gridley, Ps ds, and Barnes, J., coneurs 


235 - 31055 


eS 2437.4, 625 
Appellant, 
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UR, JUSTICH FITCH DELIVERED TU2 GYTRIOK oF THE CouRT. 


After a judguent by sonfeselen for threes months! 
rent, at $75 a month, had been opmned to allow defendant te de- 
fend on the merite, « hearing waa hed regulting in a finding and 
Judgment for the defendant. Plaintiff appeals. 

The leaee demizes a third floer flat fer a term 
beginming Kay 1, 1925, ond ending September 30, 1925, previded 
sixty daye' written netice is given by the lessee of his inten- 
tion to terminate the lesge on the day laet mentioned, otherwise 
it shewld continue frem your te year until terminated by « like 
netice in seme ensuing year. This lease wan negotiated and 
signed in plaintiff's mowe by her husband, whe apoesre to have had 
full sharge and management ef the property and whe wan authorized 
by the plaintiff, a» she temtified, te negotiate leases and coal- 
Lect rents in her behalf, When the lease was delivered, there 
wae aleq delivered te defendant o written statenent purverting te 
be signed by the pleintiff, as follows: “It ie underateod that 
As B. Pohl is te receive $2.50 for oneh ond every month until 
lease expires, September 30, 1925." Defendant testified that 
when these papers were handed to him, he noticed the sixty days 
@lause and sald to plaintiff's husbend that he would give a 
written notice at enee, but the husband replied: "That ie 
wmnecesvary., I am nana odehnn right here, yeu have a right 


ts move, * 
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Defendant 414 set give to the plaintiff any written 
notice of his intention te terminate tha leases, but vacated the 
premises or September 9, 1978, aid delivered the keys to the 
Blaintiff, The confession was for the rent fer Oeteber, Hoveaber 
and December, 19275, end the sole queation involved ie whether the 
giving ef the written neties required by the lease wae waived, 

Plaintiff eontends that the rule ie that a sealed 
executory contract cannet be changed or madified by a parel agree. 
ment, In. 
ie the general rule ostabliehed in thie etate by many decisions, the 
gourt seid: “it is equally well «attied that « party te «a written 


EES MOS » 318 kil, a7, after stating taut such 





sontract may by parc waive performance ef « condition which was 
inserted in the contract for hie benefit.” I¢ was alec said that 
"such waiver is held not to be « medifieation er change in the 
terme of the original agreement,” citing cases to that effeet beth 
in equity «nd at lew, The same orinclple te again stated im Heid yx. 
Seusiz. 319 Dll. 76, at page 8 of the opinion. Im Fuchs vy. 

it wae held that the requirement of a written 





metiece ef an sleetion by the leseee te exercive an option fer a 

new lense, contained in his exicting lease, was waived where the 

lessee gave verbal notice to the lesser, whe told hin thet no 

further netice would he negesvary, Ye think theee cases are deo 

eisive agzinst the plaintiff's somtention in this cage, os 
a 


It is alae urged thet the claintifi's husband/ne ave 
therity to “change provisions in the lease.® Ae sbove stated, the 
@ases clted oold that a waiver euch as is imvolved in this cage is 
net a change in the terma ef the original agreement; bat if such were 
Hot Bhe fact, we think the evidence is eufficient te show that plaine 
tiff's husband had full authority to act fer her in the matter. 

The judgment is affirued, 

AFFURRED. 


Gridley, ?. J,, and Barnes, 3,, coneur, 
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THOMAS ¥, GROKIK, 2431.4. 625 


Appellee, 
‘ APPEAL YROM SUPERIGCN CoURT 
ve. 
oF COuURTY. 
SICHOLAG A, FIR at al., 
Appellants, 


GK, JUSTICH ¥ITCH DELIVERED THE OPIFION OF THE coURT. 


This appeai is from an order of the Superior court 
entere4 in a sertiorar) proweeding committing te jail the civil 
service comelesioners ef the sity of Caicage and the chief ef 
police of that city until they “oertify and reinstate’ the peti- 
tioner (aepecliee) to Bis positien as captain of police. 

The petition on «hich thia order was entered alleges 
that for seven years rier to Fovecber 921, 1619, setitionuer was a 
eaptain of police in the olty’s service; that by an erder entered 
on that day by the ¢ivil eervice commission he wae discharged; that 
on Decenber 29, 1925, an order was entered in the gertierari pro- 
eeeding finding that petitioner was discharged for polities. 
reseons and erdering ond adjudcing*thet the record of the Civil 
Serviee Commiesionars as herein returned discharging the petitioner 
be and the same is hereby quashed and fer naught ¢steened;* that 
Bergan A, Collins was then ahief of pelice and, under the city 
ordinances, was “charged with the duty ef assigning and pereiiting 
members of the police department ef said sity to perform their 
duties and functions;* that said Celline was preeent in court when 
the order of December 29, 1995, was entered and had full knowl eige 
thereof; that the next day petitioner applied te Collins for ree 
inetatement on the police feree and asked to be anaigmed to his 
@14 cosition er *euch other pesition on eaid police force as said 
chief of police deeired,” tut that Collins refused to permit him 


te assume his former pesition of captain end refused te sesign 
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him to any duty on the police force; that en January 13, 1926, 
potitioner served a written notice on the ciiief of police and the 
three eivil service commissioners requesting that ke be certified 
to his position of eaptain of police, but that each ond oll of the 
Fespontente wilfully refused ad negieeted “te comply with the 
Ju¢ement of this seurt,” The petition prayer for a rule on the 
Yempondente te shew exunse why they should net be held in conterpt 
ef court “fer failure to sbey and cemply «i ta" the erder entered 
Decenber 2, 1925, On the return day of the rule, the reepoendent 
Collins filed @ eworn plea to the jurisdiction stating that he was 
mot we party to the sertiprari procecding and was neither directed 
ner required by the judgment entered in that case “te do any act 
or perform any official service thereunder." The court at once 
denied the ples and ordered Collins to aheawer or demur to the 
petition, whereupen he file¢ a general demurrer, which was over- 
Tuled, and he elected te stand om hie demurrer. 

At the same time, the civil service comni esioners 
filed an enewer stating that they were advised by counsel that the 
Sudgaent entered in the sertiorari proceeding te self-executing 
and neither demands ner requires any official set en their part 
te give 1t full feree an4 effest; that they 414 net violate or 
ignere it by set, omlesion or intention; that no certification 
aueh as the petitioner alleges he damanded is required, by law 
er the erder of the court, to reinetate him on the nolice foree. 

The recerd recites that upon consideration of the 
petition, the anewer of the sivil service comeissioners, sand the 
default for want of an anawer of the chief of police, the court 
finds the facts te be as stated in the petition and that upen the 
entry of the judgment order in the certiorari proceeding it became 
the duty of the elvil service commicsioners “to certify the peti- 
tioner herein te the superintendent or chief of police to his 
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porition of semtain of police om the police force of the elty of 
Chigage,” whieh they wilfully refused and neglected to deo, ond 
that they ond the ehief of wolice are in contempt of court “for 
failing to reinstate’ the petitioner om the solice force. The 
erder of commitiwent foliewed thie finding, ) 

We are of the opinion that the order of commituent 
eannet stend as to any of the respondents, As te the chief of 
police, the decurrer to the potition sheuld have been sustained. 
It appears from the petition and the order of commitment that he 
wae not a party to the certiorar) proseeding and tuat he wae act 
commanded by the order of December 2), 1928, te do or refrain from 
doing any aet whatever, Under eueh clrousetances the eourt had 
ne power or furiediction te order him te be pwiiehed for an alleged 
Honcompliance with that order, (Johnsen y 
63.) 





She eivil service comslesioners should have been ¢ige 
charged ween their anewer, for the reason that the order quashing 
the proeeedings of the e¢ivil service commission 417 net reovire 
any agtion on the part ef the civil service oomwis@ion te give it 
foree and effeet. I was selfeexeouting, When it was entered, 
the previous order of tae commieuion, discharging the petitioner, 
Was thereby vacated, eet aside and, as the order itec.’ states, 
"for naught esteemed." Sxeept for tha right of the respondents 
to have the order reviewed upon spyaal or writ of error, that 
erder wae the end of the seri 





pray proceeding, Ko otaer order 
War neqesvary or proper to be entered in that proceeding, “The 
only office of the eoamon lew writ of sertiorar§ is to bring 
befere the court the record of the proceedings of an inferior 
tribunal fer inepeetion, ond the only Judement te be rendered is, 
that the writ be quashed or thut the reeerd of the proceadings 

be quached.* (Gnge v. Duncan, 260 111, 228, See alae Yyunkhouger 
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¥. Coffin, 302 Til. 207, wd Herklion wv, Maywood, 113 111. 184.) 
The futerent of “eaonber 29, 1926, canforus te this practice. 





It quashes the preeesdings of the coustaster, which long befare 
had directed the petitioner's diseharge, Whatever rights the 
potitionar hed therestter to be aezigned te duty, or te be paid, 
were not involved and could uot be determined in the gertiors: 





Preeeeding nor in the contempt precesting, Ho fate are alleged 
in the petition showing that the civil service comission fallea 
fn amy manner whatever to comply vith the Jucigecnt of Decanber 
2G, 1925, and the facie which are alleged du not ehev that the 
comicaion has any duty to perform in order to effect the re- 
iuetatement of the petitioner, If wy euch duty were showa, its 
perfomanes might be ooupellod by mand eens 
contempt prececdings, 

Ber the reasene stated, the fadgnent of comaitment 


« Perhaps, but net by 





iv revercec, 
KEVEASED, 


Gridley, ©. J., an¢ Barres, 7., eoneur. 
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THOMAS F. CRONIN > LA. G 
* appelies, F Adal co ied ao 
“ ee SUPA IGR cou? 
e 
j COOK coUNTY, 
THE CIVIL SERVICE Comashionsrns 
OF THs CITY OF CHICAGO et al., 
Appellants. 


MR. JUSTICE PITCH DELIVERED Tuk OPINION or THE coun, 


im April, 1622, appellee filed, in the Saperier gourt, 
his petition for a writ of sertiereri agninst the eivil service 
commission of the ity of Chicege and ite three commisrionera 
and secretary. | 

The petition alleged that appellee was appeinted captain 
of police in  pril, 1912, amd continued te hold that position 
until November 21, 1919, when he was discharged, after being 
found guilty ef negleet ef duty, incompetency and inefficiency, 
om charges filed by the generai superintendent ef police; thet 
similar charges were meade at the onme time ageainet three sergeants 
of police and » petroluen, who were under appeliee's command as 
police captain, and thet the commission heard the charges sgainst 
them at or about the anme time it heard the charges against 
appellee; that the quilt or imnecence of appellee depended upen 
the proof of the cherges aguinst the three sergeants and the 
petrolann, but thet the comuission mde no finding on the ehar ger 
ageinst them until Soteber 13, 1921, and then found them not 
guilty: that the comealecion wilfully withheld such finding for 
the purpose of concealing the facts from appellee and cepriving 
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hin of wis “atatultery right for a rehearing or a review of the 
provesdings «gaines him.” The pezition aise alieged genorally 
that the proceedings before the civil service commission were 
"{1legal, irregular and met im accordance with the law." 

Upom this petition, a writ of sertiorard was iseucd on 
April 13, 1922. The respondents entered their appearance, and 
on May G, 1922, filed & written motion toe quash the writ, upom the 
evound, with others, that the petitioner mad waitec two and one- 
half years after his discharge before filing hie petition, and 
was therefore guilty ef inches. 

So fax en the record shows, ne furthers preececings wore 
had in the SOuperier eourt until Scteber 26, 1925, when there was a 
heering om the metion to quash and the petitioners wae given leave 
to file an amended petition inetamter. The amended petition added 
two paragraphs, alleging that the eisctors of the city of Chicege 
hed adopted the provisions ef the Civil service Act ef March 20, 
1096, thet the petitioner and veapomients were acting umier it, 
end that the pesition of eapteain ef police was am offiwe created 
ond cleesified by the civil eervice comission. the auended 
petition aleo added the names of the members of the eivil service 
commission and secretary «ho were chen in office, being the present 
AppéGliants. Thereupon, the wotien to quaeh the writ wee denied 
and respondents ware given ten days te file a return to the writ, 
which was dene on Ooteber 29, 1925. 

the return states that vritten charges were preferred 
neaines appellee in Getober, 191%, that a wotice of « hearing 
thereon was given to him, that at the time specifiee in the setice, 
the covmiseion heard the testimeny of witmesses as to such 
onargee and gaused ite finding, sustaining the charges amd 
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ortexing the discharge of the petitioner, to be entered of 
regerd. To thig statement is append: the recerd of such 
Charges, sotices and fimdings, cet forth verbatim. 

Sm Geteber 35, 1995, another motion to quash the 
writ wae filed, and om December 15, 1928, an order wan entered, 
on motion of petitioner, civing leowe to file inetenter snother 
ameniment te the petition, which respenients were ruled te 
enewer within tem days, The amendment thea filed etates thet 
“no Legal evidence wae presented, und er taken againet your 
petitioner in connection with the alleged charges of violating 
the civil service rules hercinabere set fertn,y” thet petitioner 
Wee Gisthargeé “for polities, rensens only," ané thet the cetion 
ef the commission “was malicious» capricious, and actuated oaly 
by political expedionoy.* 
) She yeuord recites that on December 29, 1025, the conse 
game on for hearlug on the motion of petitioner to quash the 
record of the coumissiom and the motion of the respondents te 
Queen the writ, whereupon the court “heving earefully inspected 
said recerd and permitted and heard tentimeny respecting the 
truth of the allegations contained in the petition with reference 


to the ccsepnaamable Giseharge for politica] ressenc, ent 3t 
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Mii catusied ox presented bevere said Civil, gervice Somiocloners 
®eeteining the charges presented ageinst endd petitioner befere 
gatd Comoiscioners, (amd) the court doth find that petitioner 
wae discharged fer polities, ressens, sa alleged in the petition 
end as amended herein,” and “doce now susteim" petitioner's 
motion, ond everrule respondents’ motion, voereupen the court 
ordered the secerd of the commiseion discharging the petitioner, 


quashed « The respondents appeal and anvign errers in 
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hearing evidence outside of the record of the comission, and 
im overruling respondents’ motion to quash the writ and entering 
judgaent in favor of the petitioner. 

it hes been held vepsatedly that the ouly office of 
the commen law writ of certiorari is to brimg before the court 
the record of the procesdings ef an iaferioxy tribunal fer in- 
epection, and that the trial upon o return wade in obedience to 
gush a writ ds upon the record, aione, as diseloved by the seturm, 
and mot wpon amy aliegetion of the petities mor amy issue of 
fact relative to questions involved er heard upon the original 


triai. iMMGSM, 260 Liles 220, 2505 Kamaann v. Vity of 
OB, 416 Ili 4665 
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therefore, that the court erred in hes sting the testimony of tue 
potitioncr and in making omy finding or catering any judguest 
baved thereon. 

However, there is a more vital defect im the proceedings 
The statement we beve made of the facts damonctretce, ve think, 
thet the petitioner was guilty of laches, beth im filimg his petition 
eriginmelly, oné im prosecuting hie owlt after the petition was Tiled. 
$85 Ill. 48, it wes held that o writ 





a oertiorers ig not « writ ef right, ond thether it chowid be 
jeued is, in a large macure, éiseretionnxy with the court, that 
. court's discretion is not arbitrary but whould be basec om 
of wound public policy, snd thot an unexplained delay, 
for wore thon six monthe, in filing « petition for « writ of 
iovari to quagh the proceedings ef the civil service 

dunion @inetherging the petitionef from effice, is such 







ae warrente e ¢endal of the petition. Im the same cas@, 
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it wes also held that such a writ my be quashed for failure to 
prosecute it with diligence after the return is filed, citing 
eases to that effect. The Burdette case cites, in support of 
ite decision, the cases of City Of Chicage v. Comdell, 224 111. 
595, and om, 2°55 Til. 655, both of which were 
enses where a police patrolman had been discharged after a trial 
by the civil service commission. In the Condell cece, supra, 
the court suid: “Where a detriment or inconvenience to the 
public will ensue, a party is required to act speedily in mking 
his applicetion and any unresgonable delay will warrent the 
refuenl of the writ." In the Burdette ease, it was eaid: “In 
addition to what was said by this court im those cagen as to the 
detriment or inconvenience, to the public which might ensue, it 
might be said thet the position from which the petitioner was 
removed may have been filled by enother te whom the salary haa 
been paid, and therefore proeeedings of this kind should be 
promptly presented and summarily decided.” ‘ee alse the opinion 
filed by this division of this court, on December 6, 1925, in 





ease No. 30131, Cox vs Finn ot a) 
Be think 4t must be apparent from the atatement we 





heave made of the contents of the petition anc amendsed petition 
that the delay in thie case was wholly unexplained. The rule 
amnounced by the Supreme court, therefore, must prevail in this 
ease, and the judgment ie accordingly reverse, the writ quashed 
and the petition dismissed. 
JULGMENT REVERSED, 


Gridley, ©. J., and Barnes, J+, concur 
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JSAP GAUDIERZ» 2431.4. 625 

pelles — APPHAL VROM MONICTEAL count 
We OF CHIGAGO, 

IGHATIVS J. HVLGER, ! 


MR, JUGTICN FITCH DELIVERED TM OPINION OF THR coURT. 


in thie case, ot the clowe of all the evidenee in a 
trial before a jury in on action fer the balomee alleged to be 
due on & buliding contract, the court directed a verdiet for 
the plaintiff. Thies action is agwigned ag orror. 

The contract was for the erection of « brick bungalow, 
to be completed according to plans and apecifieations. ne of 
the apecifications requires the werk to be gueranteed in writing 
for a term of five yeuran. Others provide for eress-bridging for 
jeiste and beering partitions, for valves on the water pipes, 
for a mosaie floor in the vestibule onc om ook door to it, amd 
for a shower in the bathroom. ‘The contreet price wae $6806, a11 
of which except $166.50 wae paid. Thie suit wae to recover that 
Dalenece. The plaintiff, on direct oxumination, testified that 
he completely finished his work according to the specifications, 
but om crose-examimation he admitted that he di¢ mot furnish any 
written guaranty to defeméont, thet he did not know whether a 
shower was put im the bathroem, and that he dic not put any 
bridging between the joists, as provided for in the specifications. 
Defendant's evidence tended to prove that the fleor put in the 
“veutinule was oak instead of mosaic, that there was no door, but 
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® mere opening, between the veatinule and the living reom, that 
no shower wav inatalied in the bathroom, that no oridging was 
placed betwoon tha jolate and they were “buckling* ae a conse- 
quence, and thet nime water-pipe valves were missing. Defend- 
amt attempted to prove that the cost of putting im the bridging 
Was moye then the balamee claimed to be due, but the court suse 
tained objections to the teutimony. 

im Kesler vy. Berry, 157 111. 57, whieh was « suit brought 
to xeeover a balance sileged to be due fer constructimg a dowk, it 
was held that where 1t appeare that the combtactor, im good faith 
and without any “willful departure from the terms of the contract, 
or omizvion im essential points," has substantially complied with 
the specificetions, he will not be held to have forfeited hie right 
to remuneretion merely by reason of “alight defects caused by in- 
aévertence or unintentional omissions,” but may nevertheless re- 
cover “the contract price, ices the amount, by way of damages, re- 
quisite to indemnify the owner for the exsense of conforming the 
work to that for which he contracted.” In 2etergon ys Pusey, 437 
Tlie 204, 1t was said thot the rule laid dewn in the Keeler case, 
Supra, “has been eo repeatudly sametioned by this court that it 
must mow be held to be the eettled law of this etate.* 

Under the rule ateted, it wos for the jury te determine 
wheth*r the contracter was guilty ef bad faith, or wilful departure 
im essential particulara from the terms of the contract, and 
vhether the defects shown were “slight cefects, caused by inad- 
vertence or unintentional omiasionss;" and since the «evidence upon 
these questions ig contradictory, it wis error to direct a verdict 


for the plaintiff. 
As the defendant undertook te prove the cost of putting 
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in the omittec bridging, we see no reason why he should act have 
been permitted te de so, 

Complaint if alee made of unfaix and "flippuent" remarks 
wade by the trial judge during the trisl. “¢ ere constrained te 
emy that there ie coneiderable baeis in the record for the com 
plaint, Dah, awe the Gent mast bo tried again before another judge, 
it will be unnecessary for ue to further notice appellant's 
sententions on this point. | 

The judgaent is reversed ond the cause remanded. 

REVERGED AB REMAND D. 


Gridley, Phe Jey Omi Bormec, J, conoure 
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THOMAS E. PATTERSON, 


} 
Appeliant, } APPEAL PROM 
SIRCUIT COURT, 
Teo 
COOK COUNTY 
NICHOLAS R. PIRY et al., ) : 
Appellees. j 


Mie FUBTICE PITCH DOLIVERE) THE OPINION OF THE coURT. 


Thies is an appeal from a judgment of the Cireuit court 
Queashing a writ of sertiorsrie ‘the writ was issued to bring 
betore the court the record ef the preceedings of the civil 
service commission of the city ef Chicage relating te the trial 
end discharge of appellant from his employment with the vity. 

It is contended that the civil service comsiesion 
exeeeded its juristiction, that oe evidence shows the chourges 
"were trumped up for the expresac purpose of ousting appeliant, 
get in accordance with, but in epite ef, the previsione of the 
Civil Service law," that there is no evidence reasonably tending 
te support the charges, and thet the appointing officer was 
guilty ef laches in not filing charges within six months of the 
time of the offense, 

Fer six yeors prior te Februcry 10, 1925, appellant 
hed a position, im the classified service if the city, aa 
assistant chief operating engineer at one of the pumping 
tions in the city. Om thet dey, as the result of a trial 
the commission, he was feund guilty of neglect of duty 
and insubordination, end ordered discharged. Later im the same 
, nz, on hin amended petition, a writ of certiorari was issued. 
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The return of the commission to the «rit contains « full transergpt 
of the record of ite proceedings relating te appellant's discharge. 
It shows that formal charges of neglect of duty and insubordination, 
accompanied by « detailed epecifiestion of alleged facts relied on 
to sustain the some, were filed with the comuission by the city 
engineer; that « copy ef such charges, accompanied by a notice of 
the time and place sect for the hearing of the same, was served 

Om appellant, and he accepted service in writing; that he appeared 
at the hearing in persen and by counsel and was present throughout 
the triel end participated in the examination ef witnesses; that 

the testimony of the witnesses wax transeribed anc is attached te 
the return; that ot the conclusion of the heerins the commission 
found appellent guilty as abeve stated, and specified five different 
instances of neglect of duty and insubordination, whieh facts so 
found substantially agree with the detailed specifications in the 
statement of charges preferred. Under the authorities, this is a 
sufficient showing of the jurisdictional facts necessuery te sustain 
the finding and ¢eeision of the comcisosion. (Funkhouser vy. Coffin, 
BOL Ill. 2873 222 111. 633 Joyce v- 
Gity of Ghicage, 216 Ill. 4663 Sai Pete ithe Zhen 188 111 
2415 Hamilton vy. Town of Harwyod, 113 Ilis 1é4.) “e see nothing 
in the return te show thet the cherges were “trwoped up.” The 
finding ef the commission wae to the effect that the procf showed 
that the charges were true. 

Whether there was any evidence before the commission 
reasonably tending te support the eharges is 2 question the court 
may consider, but it met be determined from an imapection of the 
Fecoré slene, which must show sffirmatively the facts upon which 
the exercise of jurisdiction by the commission depends. (Irexell 


¥. Dick, 216 I11. 983 Yunkhouser ve Coffin, supras Barton v. 
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Boyt, 257 111. App. 626.) We find from the return, that the 
record of the commievion whows affirmatively that there wae evi- 
deuce tending to surtain the charges. The weight of the evidence, 
aud the credivility of witnesses, are matters which the Cireudt 
ewurt had mo power to consider. (Joyse vs “ity of Chiewgo, suprag 
Sox ye Winn, lie Apps Hoe 30131.) 

Ae to the alieged laches, we know of mo statute or 


eutherity which requires charges to be filed againet « negligent 
or incompetent employee within six months of the time of the 
alleged offense. We think there is no analogy, such ae is claimed 
by eppellent’s counsel, between suck onecs ov this amd essee in 
which am employes who hie beem divcharged from the service of the 
oity faile for move tham six months to apply for 4 writ of 

it is finmelly insisted that the revord ef the comeiesion 
ae certified to the Cirewit court wae net im the reoerd of the 
commission until after the writ of surtiorer, wae eerved upem it. 
There is no competent proof im the record that such is the fact. 
There appears in the tramecript an offidavit meade wy appeiiant's 
atterney that on May 14, 1025, he went te the office ef the 
comaleasion for the purpose of examining ite reeordis that he was 
given the testimony teken, and, after reading the seme, he asked 
for the findings and decisions that he wax shown om entry in the 
minutes of the comuiseion to the affevt that appeliant aad been 
ordered éiechargeéd for neglect of duty, followed by « stated 
document numbers that he then aaked to see the document so 
numbered, “smd was told by the president and secretary it had not 
; h dictated ami draw up.” 40 to this, it ie probably sufficient 
ay that a record certified by the secretary of the commission 
t be contradicted er impeached by am affidavit of that sert. 
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Sut if it could be so attacked, the diserepaney im this ease, 
if amy, io immaterial, for the reason that the return eontains 
s full traneeoript of the evidenee taken at the heering, In 
funkhouser v» Coffin, supra, the court quoted, with approval, 
the following from 5 Ruling Case Law, 265; “Vhere the jurisdie-~ 
biomal facte do mot appear of record, the lower court must 
pertify met only what is teehnicealiy denominated the record, 
mut such facts, er the evidemee of them, ae way ba necessary te 
letermine whatever question aa to the jurisdiction of the tribunal 
my be involved.” If, therefore, the findings ef epecifie in- 
stances of neglect of duty wore not in the recard «t the time 
rounsel made his examination, the evidence of auch feete wan there, 
wad that was sufficient, under the autherities cited. (See alse 
buttimer vs Geary, 229 Ills App. $24.) 

Por the reasoms atated, the judgment is «ffirmed. 

APFIREE J. 


ridley, ?. ge, amd Boymes, d+, coneurs 
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Me Ac FARHAN, doing business » B43 1A. 620 
as the GORMAN SHO COMPANY, Siren, ynan 
a corporation, 
Appellee, MUNICIPAL COURT 
sie OF CHIGAGsG. 


TH GHOSGEMAN SHOR COMPANY, 
a corporation, 
Sppeliant - 


BR. JUGTICN PITCH DELIVERED THE OPIEION OY THR couRT. 


Defendant appeals from a judgment for $1991 rendered 
against it after o jury trial in an action brought to recover 
the contrect price of 905 paire of shees sold ané delivered and 
&iso for damages occasioned by the refusel of the defendant to 
accept 1297 other pairs of shees included in the same contract. 

Plaintiff is «a samufsecturer of shoes at Haverhill, 
Massachusetts. Defendant operates a nusber of retail shee stores 
in Chicago. in September, 1922, defendant gave plaintiff on 
order for 2232 pairs of “epera pumps” of specified styles, sises 
and widths, and of epecified materials, at the contract price of 
$3.50 a peir, to be manufactured and shipped to defendent by 
express. <A shipment ef 905 pairs was made in the latter part 
of October, 1922. A few daye later, defendant telegraphed to 
plaintiff thet it had received the shoes and placed them on sale; 
that “the vamps are made so long thst they choke in the instep," 
thet "it ia impossible to «ell them," and “please do not send any 
more.” This was follewec, om Movember 4, by a letter saying! 
“after giving your pumps 4 thorough trial, we find that nine out 
of ten feet we comnot fit. Kindly let us know what disposition 
we ghowld make of these shoes.” Receiving no reply, defendant 
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shipped back to plaintiff, by express, on Movember Sth and 9th, 
844 paire, including one carton, containing 16 pairs of “damaged* 
shoes, end one wooden ease, conteining #3 paire that "de not fit.* 
Sixty-one pairs were not returned. Om November Lith plaintirr 
wrote that after trying the shoes "on a dozen different wonen 
with different types and sisen of feet, hich and lew arch, slim 
and fat feet,” and finding that they were “as nearly perfect ae you 
cam find for twelwe types of fcot,” plnintify had refused te re-~ 
eelve the shoes so returned. To this defendant replied on November 
léth, thet the “Style of shoe could not be beat. If shoes fitted, 
would have been pleased with them. %4¢ will not, under «amy condition, 
take these shoes and they will be left wherever they are at your 
risk.* 

The shees so returned remained in the exprese office in 
Heverhili until the following «pril, when they and the 1297 other 
pairs, which had been mmufsctured om defendant's order and were 
still in plaintiff's factory undelivered because of defendant's 
refusal to accept them, were sold by the plaintiff te a shee dealer 
im Haverhill fer $1.50 a pair. Piaintiff testified that there was 
no morket for such pumps at that time and that they were cold for 
the best price she could obtain after waking repeated efforts to 
#¢11 thom. 

Thie suit wae eriginally brought in the meme of “Gorman 
Ghee Compeny" ag plaintiff, and by leave of court im uguet, 1925, 
the plaintiff'« mame was changed to “M. 4. Peehan, doing businows 
ao the Gorman <hoe Companiy «" Defendant contends that the itatute 
of Amendments does not permit “the substitution of plaintiffs" 
im this way. The contrary has repeatedly been held. In Kanawha 
Pispateh vy. Vigh, 219 Til. 236, 241, it ia waid: “Under our 
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Aiberal Statute of Amendments there way be an entire shange of 
plaintiffs where necessary.” ection 39 of the Fractice act 
permite any amenduent, “either in form or substence, in any 
process, pleading or proceeding which may exable the plaeiatirr 
to sustain the «<otion for the claim for which it wae imtonded 
to be brought.” (See, alse,RedJowski vy. Grousfeld & Roe Cos, 
192 Illes Apps S34, and the cases there cited.) 

It ie next claimed that the court erred im sdémitting 
certain entries made in the plaintiff's books in duc course of 
business. The only objection mace to mich entries «s evidence 
ig that it wae not shown thet the entries were made by a person 
whe is dead or a non-resident of the state. fhe proof showe 
that the entries were made by the plaintiff's bookkeeper, vho 
léved in Haverhill, liassachwsetts, at the time of the trial. 
The objection was preperly overruled. 

it is urged that 4% was error toe permit the plaiatifr 
to try on a pair of the shoes im the presence of the jury. 
Appellant's ebjection to this sort of «evidence seems to be an 
objection to ite weight, and aot to its competency. “e must 
aupume that all thet i» said im the wrief regarding the veight 
of thie evidence was urged before the jury upon the trial. The 
aémiesion of such evidence is ordinarily im the diseretion of the 
eourt, and there is mo error unless such discretion has been 
abused. (Zapkie y. City of Ghiesgo, 117 Ills Apps 416, 426.) 
There ia no showing here of any such abuse. 

Objection was made te the testimony of the witness 
Yattersen upon the ground that he assumed to give an opinion 
as to the proper construction of « shoe while sdmitting thet he 
was not em ghee momufacturer, but a shoe iast momufocturer. 


Patterson testified ag to the correct meaeurements of «a last 
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proper for a model 4-3 shee, that the shoe tried on by the plain- 
tiff im the presence ef the jury wad « 4-3, and thet she and 
another wituesa, Mise Koomey, had feet of that wiae. He alse 
testifice thet there was “nme cull for pumps between 1920 and 
i924." ae think there wav ne error in denying the motion of 
éufendent te exclude the evidence ef Yattierson. 

Mout ef the remaining contentions of appellant are 
addressed to one or the other of the propositions that appelignt's 
motions for « directed verdict at the clese of the plaintiff's 
evidence, end at the close of 411 of the evidence, should heave 
been sustained, or that a verddet shou€d have been directed agrinet 
the plaintiff on the plea of set-off, or that the verdict is 
manifestly against the weight of the evidence. The vet~off filed 
by defendent is based entirely upon the theery that defendant 
wae Justified in returning the shoes it received and in refusing 
te receive the remainders wo that if a werdiet for the plaintiff 
upon that iseue was proper, there could be no reeovery on the 
neteoff. There wae certainly sufficient evicence, prima facie, 
in support of plaintiff's claim to entitle it to go to the jury, 
and this leaves only the contention that the verdict is manifestly 
contrary to the weight of the evidence. ‘se have read and carefully 
considersd the arguments of counsel] om this point, and after 
reading the eet we think 1¢ ie enough to say thet we ore 
umable to riné/ the verdict is against the weight of the evidence. 
@hile the record shows thet defendant's action, in returning the 
shoes delivered and refusing to accept the remainder, wee induced 
by complaints of « few customers vegerding the fit of nome of 
the very few poirs thot were sold, yot the record also shows 
thet the shoes were mumufactured according te the specifications 


agreed upon between defendant and the saleeman for the plaintiff; 
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and if amy of them failed to fit, the jury moy well have con+ 
@luded the fault woe that of defemdant, in fitting ite custeners 
out of the large sumber ef sises and widthe specified, rather 
than that of the plaintiff in menufacturing the choos. 

it ie finally urged thot the meneure of damages adopted 
wee wremg, ond that it wos the duty of the vleintiff te minimise 
the damages. It is contended that the correct meceure of damages 
for the wrongful refusal to accept the shoes ia the difference 
between the contract price and the fair market velue of the echoes 
at the time of such refusal, Gonceding thie te be true, there | 
wee testimony that the shoes had no market value at that tine. 
Piaintiff tectified that che tried repeatedly to sell them, but 
was uneble to find «a purchaser other than « dealer whe handles 
shoes that are or¢insrily unesrketeble, to whom che finally eeld 
them. In so doimg, plaintiff foliowed the rule which requires 
@ party damaged by « breach of contract to do a1) thet is 
reasonable to reduce the demege to the emallest amount. 

Finding mo roversible error in the recserd, the 
judgment ic affirmed. 

APY IVMED « 


Gridley, “» de, and Barnes, J+, concours 
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APTRAL YROW BUUICTPAL 
COURT OF CHI CAGU, 


VR. 


THORAS %, HOSEING company, 
Appellee, a 4 


‘ eR, JUSTICE JOHBGTON DELIVERED ren opreroN OF THE Count, 


This is an aypeal by the plaintiff, Jaoob Frank, 
from a Judgsent in the sum of $614.76 in fever of the plaintirr 
im an action brought by the plsingiff ex two promissory notes 
totalling 92400, executed ty the defendant and payatie to the 
plaintiff. ‘he cave was tried before the court without a Jury. 

One note doted Bovenber 16, 1980, ond due 30 daye 
after date, wan for S1LO0G; the other note, dated Septcuber 5, 
192%, due 00 daye alter date, was fer M1400. The evidenee shows 
that $900 waa paid by the defendant om the $1400, leaving « balance 
due of $506, {he defendant doer mot deny thet the bealanve 1a 4ue 
te the plaintiff om the $1400 note, but the defendant slieges that 
the 21060 note hae been paid, 

Avcorting to the ell satablishedt rule payeent ie on 
affirmative Aefanse, and the warden of preving payaent im en the 

@efentant. Hose v, Skimmer, 107 111. App. ST, GAL; Bo Cys, 
Oh. 1264, 1254, 

The owly question to be detervined is whether the 
defendant hae whewn by a prependeranes of the evidenee that the 
note for $1000 was paid. 

Tho plaintiff wae engaged in the ealoon business and 
his place of bantness Wns lecated at the northenst corner of 
Cherk ond Illinois streets, im the City of Chiesgo. The defend- 
ant company was engaged in the autesobile repair buginése, and 
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ite place of business was lecated on Tllincis street, a few 
doors east of Clark street. During several yeare the pleintifr 
hed lent the defendant money and hed caghe4d the poy cheake of 
the employees of the defendant, On mary ocunsions the cheeks 
of the defendant would return market not euffietent funds, ond 
the plaintiff wowld ge te the defondent and receive om anount 
eufficient te cover the cheokea, At tines the plaintiff exchanged 
eheske with the defendant ar an secosmedatioen ta the defendant. 
Thomas fT, Zoekins, president of the defendant company, testified 
on behalf of the defendant, that the plaintiff hed helped him 
& goed many tines; that the plaintiff werd to cash payrell checks 
frequently, and when they were returned warked not suiTi cl ent 
funda, the plaintiff would carry them sometimes two or three Auya, 
The secount with the plaintiff eas kept om the books of the de 
fondant unter the nane of “aceoumedation account, * 7 

Te ‘guoport the ples of paysent of the note fer $1000 
the defendant offered ten cheeks smeunting te $1044,33, whieh 
the 4efendunt claimed were given te the pleintiff in payment of 
the note, The $84.33, aseocording to the teaetimeny of Moskine, 
covered the interent on the mote, Gn none of the sheoks was 
there any notation or maxerandwm chewing that the checks were te 
be applied en the payment of the note; sant toare was noe endorse. 
@ent on the note of ony vaymente whatever. The note was never 
delivered to the fofeondant, ona ligeking teetified that he never 
agked the plaintiff to deliver the mete to the defendant, The 
note was in the possersion ef the plaimtifr at the tise of the 
trial, and wae introduced in evidence by the pleintis’, Gowald 
R, Winser, » pubiie acecuntant, whe testified om benalf of the 
defendant, steted that the note di4 mot appear on the books ef 
the defendant, Albert 7. Bauer, whe was foruerly an exployee 
ef the defendant, teotified on benalf ef the plaintiff that the 


note wae entered on the becke of the defendant in the accomodation 
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ageount. 

Hauer aleo testified that he talked te the pleaintifr 
about the note and that hea teld the plaintiff “things will seon 
be im shape to tuke gare of that.* Bauer further testified 
that on one ecearion he anked Hoskine if he «til. owed the 
plaintiff the note for $2000; ond thet Hoskins said, "Weil, I 
know we will take care ef it some day. * 

The books of the defendant were not ereduced on the 
trial. Neeskine testifies that they were burned in a fire that 
ecourre?’ in the basement of the precivea cecupled by the de- 
fendent. 

The plaintiff teetified that the checks, which the 
defendant claime were given to the plaintiff im payment of the 
note, were in fact given te the slatntiff te cover cheeks of 
the 4efendsunt which had been cnchad by the pleimtiff, smd which 
had been returned by the bank marked net sufficie:t funds, The 
Plaietiff further testifies that in Hovember or December, 1922, 
he ealled up Hoskins and asked his te settle with hie on the 
Last loan, heuely the note for $1400; taet he, the plaintiff, 
sent Sogkine a statement of hia, the plaintiff's, secount with 
the defendant, and that there appeared on tust siatement the 
following notation, “balance on the isat cote, $600, radie 75, * 

Eesking' wife sand an employee of the deferdant tenti- 
Tied en behalf of the defendant that they eae the statesent and that 
the notation wae “balance of lean $200; one radio set 678." The 
defendant fatled te preduce the statement. Moakine said a 
weareh for it had been made, bat that it cowl’ uot be Toun4, 

7. B, Relter testified that he beewse connected eith 
the defendant company in July, 1925,throuch a lean of $10,000 he 
made thet sompany; that prior te that time, memely, in January, 
1923, he had the booke of the company audited by a certi ried 
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public secoustant; that he went te see the plaintiff, shewed the 
Plaintiff o balance of 71460 due to the plaintifY, soked the plain- 
*iff if that was all that was 4ue him, and that the plaintiff eat4 
"Yea,* On erogs-exaxination Seiter steted that he went te see the 
Plaintiff in Kevember,19%2, and had « conversation vith him similer 
te the ene teetified te on Alrect exesinetion, The pleintiff teati- 
fied that he never had amy such conversations with Selter; thet he 
met Reiter for the firet tine abeut a uenth before the trial, 

When the note for $1400 was given te the olaintits, 
ha apked for security and the defendont cave the plaintiff some ateek 
&@ sellateral security. the plaiatirr testi fied that when thie los 
for $1466 was negotiated Honkine eaid te the plaintiff, “That makes 
$2400 I eve you.* Howkine Goulet that ne made any such statement. 

We are of the opinion taat the dafendunt has net 
proved by a preponderance of the evidenee that the note fer $1906 
Was paid, Ye have reached this ceuclasion from « cenciteration of 
the widisputed facts without attempting to reconcile the conflicting 
perte of the testineny. 

The mantsr in which the raysent of the mete ie alleged 
te have heen made is opecsod te gustesary coniuct im euch treneage 
tions, There wae no notation on the cheeke whieh the defendant 
@laims were civer in payment of the note, to eommest thes with such 
paysent, bo entiorsamernt ef any gaynente were asde en the note; and 
the mote was sever marked paid. Furtherncre,the note was mover dee 


livered to the defendant, tut remained in the pessessian of the 
plaintiff, | Another fact which raieen a serious doubt ss 

te the payment, ef the sete is that when the loan ef $1466 
wan made by the plaintify te the defendant, the pisintiff 
required the deferdant te cive tim cellaters) seavrity. 

The plaintiff hed never asked for security in any of the other 
Jeane that he had made te the defendant, and the facet that he 




















elt son 92 Jane od tact | pesase we toi t neki 
‘we Sime ahs abe ask tewssr ae # bast Baw At0h,00 
ethan? Titewhsta KT .usttenianes 40001) me Of 
sa deme predtnd sah nig dseear aos eae “yea how 
etaket ont wrested iba * “due naa sed ld 


 Pitabate od? oF ort nee Hh £8 wat Fala eae meet oe 4 
fests erce Weaeriake i evey au heee'i9h went ‘tee: diam) 








Pu 
by aed 


teomanite dane tor hen me aa pomoens 
e0ase v0" ator ot paris wean onl Yo eabeniichaed 
™ migeeres tara # eer tHe Fe wiomby shag soon 
Bitte LL a09 axly OLE RIGHT, ot paloma 3 


| ‘fete Hh ntom Oe? Te coomyey walt Matew ay ronean 93 
eae Peer, wh teeneee wren dame " menor sh i : 


teags setbe massa same. 09 eda nett to. 


BI Ds Foxapaentrbaa! agg. 9 tw 


@ Eien 


deowanded security whea the 91400 lean was made would tend te 
eupoert the inference that the $1600 nete was unpaid. 


The testimony of Roiter concerning the alleged 
conversations he hed with the plaintiff in regard te the nete 
oF $1400 is wholly improbable, If, am Aeiter states, the books 
of the defendant showed that the mote of $1406 wae the omly 
indebtedness to the plaintiff, why should Reiter question the 
Plaintiff abeut the correctness of the itex? And why should 
Reiter inquire ef the plaintiff epecificalily if that “was 21" 
that was due te the slaintiff? Tse plaintiff denies that he 
ever had any exch comversaticns vith Beiter, and states that he 
414 not knew Reiter until about « month before the trial, But 
aside fren the plaintiff's demial, the testimeny ef Reiter is 
inherently improbable, 

Gounesel for the plaintiff contends that the plaintiff 
is entitled te recover reasonable attemeay's fees, The only 
testiseny in regard te niterney's fees was civen by Harry J. 
Guyon om behalf of the defendant, He testified that ten per 
gent of the smeunt of « note would be a resernable, auetomary 
fee, The two notes provided for attorney's fees of ten por 
gent, On thie beeis the attorney's fee for the (1000 note would 
be $100; and for the $500 balance on the (1400 note would be $60, 
The mote for $1006 provided for iaterest at the rate ef 7 ver 
cent and the note fer $1400 for 6 per cent. At thie rate of 
interest the amount of interest due om the $1000 note from the 
date ef the note, namely, Nevesber 10, 1926, to the date of the 
Judgment entered here, nancly, Decenber 27, 1626, would be 
$429.14; and the amount due on the $400 balance on the $1400 nete 
from Jonuery 6, 1925, the date of the last payment on the nete, te 
the date of the judgment entered here would be $119, 25, 
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Yor the reasons stated in the eninion the judgment 
ef the trial coyrt te reverend with « finding of fsete, and 
Judgment in favor of the pleintiff will be entered here in the 
num of $2292, 39, 

REVERSED YITH FIEOTES OF FaorTs 
AND JTHOGRERT HERE, 


Bedurelyy Pr, Foe aun Vatehott, Way Cansur. 
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A286 ~ 2555 FINDING OF PACTS, 


We find ae fate that the defendant io indebted te 
the plaimtiff fer a balanes of $690 om the note for $1460, to« 
gether with interest on the $900 at the rate of wix per cent 
from Jonuery 6, 1923, to Secember 7, L926; the sald amount of 
$6% plue the interest being $619,295; that the defendant 
aise in indebted to the plaintiff for the full smpunt of the 
pete for $2000, togethdr with interest thereon at seven per 
gant from Sovesber 10, LENO, to Lecewber 27, 1926; the wuda 
ampunt 81006 plus the interest being $1457.14; that the defendant 
aloo te indebted te the plaimtiry in the eum ef $150 for attorney's 
Tece. 
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ALBERT PICK & GOMPANY, i, 
, 2 4 oO 1A. 6 2 6 
Appellee, 
) APPRAL FROM 
Ve MUNICIPAL GOURT 
: ) OF CHICAGO, 

RELTIG BUILDING CORPORATION, 

Appellent, ) 


Opinion filed Dec. 29, 1926, 


MUR. PRESIDING JUSTICE TAYLOR delivered the opinion 


of the court. 


This is a replevin suit brought by the plaintiff, 
Albert Pick & Company, a corporation, against the defendant, 
Reltig Building Corporation, in the Municipal Court, on May 
11, 1925. It was claimed by the plaintiff that it sold to 
the defendent certain items of personal property for the 
equipment of # barber shop and manioure department, for 
$2964.40; that the property was delivered to and received 
by the defendant; that the defendant failed in the payment 
of the purchase price; that the title to the property remained 
in the plaintiff; that upon breach of payment, a demand was 
made by the plaintiff upon the defendant fer the return of the 
property, which was refused, and that it, the plaintiff, was, 
therefore, entitled to a judguent for the return of the proe 


perty. 


On the other hand, it was claimed by the defendant 
that it had title to the merehandise and the right to its 
possession, and by the terms of the contract, the plaintiff 
eould either require of the defendant notes and a chattel 
mortgage in payment of the alleged indebtedness, or, at its 
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option, reqyire @ conditional asles contract, but that the 
plaintiff did not require a chattel sortgage and notes, and 
as # result, the defendant was not in default in ite failure 
to exeoute kotes and a chattel mortgage; that the pleintiff 
has not complied with the provisions of the contract, in re= 
gard to the delivery of the merchandise, and failed to install 
it as it contracted to do; and that the defendant has made 
payments as required of it by the terms of the contracts 


There was & trial before the court, without a jury; 
and a finding that the right to possession was in the plaintiff; 
that the plaintiff's damages for wrongful detention were one 


cent; and judgment was entered thereon, This appeal is from 
% judgnent. 


_ On September 12, 1924, the defendant, which cone 
ducted the Southmoor Hotel, being desirous of certain equipment 
fer a barber shop and manicure department, entered into a 
written contract with the plaintiff for the purchase of tweaty= 
five different items of personal property, A deseription of 
the items is set forth in certain typerritten specifications 
which are attached to the contract. The contract is made out 
on a printed form, containing 2 number of blank spaces, As 
it appears in the record, it is a somewhat inartistic document. 
According to the beginning of the contract, the Gouthmoor - 
Hotel is the Buyer, whereas it is quite obvious when the 
signatures are renched, that it is the Reltig Building Corpora- 
tion that is the purchaser, In form, it is & proposition by 
the plaintiff, which is partly/ rm Spuaeistana und partly in 
seript, to séll certain merchandise described in attached 
specifications, to the defendant, the buyer, and it is not 
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disputed thet the defendant accepted the proposition and 
beoame the buyer. The first paragraph is ae follows: 


“Albert Pick 4 Gompeny (herein called the Seller) hereby 
roposes to sell end te ship to the Buyer, the merebandise 
n the ettached specifications at the price ef $3,356,00, 
(subject to the itemization given therein, and to such 

minor adjustments ac may take place from time to time at 

the unit eenere set forth.) 

Delivery date is to be October lat, 1994, Payable one- 

third cash - belance im 12 equal payments. $785.00 cash 

en signing Gcutract, 11 (eleven) notes of $100,00 each 
and one note at $365.00." 


fhe last sentence is in seript. The rest of the 
contract is in print. ‘he printed paragraph on terns is as 
follows; 


*Zash nupon signing hereof @ : before delivery | 
te Buyer of the first shipment of sald merchandise 4 
the balance shall be evidenced by notes,in the 
form adopted and used by the Seller, Of thé Suyer bearing 
Gute of such first shipment payable monthly; the first 

note to mature one month after date and the following 

notes one month apart, «11 besring interest at the rate 

of 7% per annum until paid, which notes ehall be secured 

by & chattel mortgage or et the option of the Seller, by a 
conditional sales contract, upon said merchandise in the 
form or forme new used by the Seller, The Buyer agrees 

to execute, acknowledge ond celiver such chattel nortgaage 

er conditional sales contract and the notes to be sec 
thereby before delivery to the Buyer of such first ship=- 


e 


The contract provides certzin conditions, among 
which is the following: 


"Te title to said merehandise shall remain in 
the Seller until the making of said cash payments and 
the exeoution and delivery to the Seller of s»id notes, 
and of the chattel mortgage or conditionsl sales cone 
treet securing the same." 


"It is further agreed that said serchandise shell 
be considered ae personal property, 2nd at no time ae 
a fixture, or as part of or as an appurtenance to any 
building or real estate, * * * and the Seller may re- 
move such merochendise, either before or after installa- 
tix if the Buyer shall fail te earry out any of the 
peerie ions of this agreement,“ 
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Attached te the contract ie & letter dated 
September 18, 1924, written by the defendant to the plaine 
tiff, authorizing eigiteen changes and additions, all of 
which are itemized, at on added expense of §640,07, and 
which states three iteme allowed to be omitted, which 
amount to $225.60, leaving 2 totel net addition of 614.47, 
thue making the total cost vrice, $2964.47. There is no 
controversy as to the letter amumt being correct, 


The phaintiff proceeded to deliver and install 
the merchandise in question at the Southmoor Hotel, but 
from time to time some questicne arose as te certain mirrogs 
which were being put up in the varber shop, which was part 
of the premises being equipped. 


The evidence of one Jeuck, sales engineer for the 
Plaintiff, is thet he signed the contract in question on 
September 12, 1924; that he saw the mcrehandise, which was 
specified in the contract and specifications, and the letter 
attached, in the building efter it was delivered, and it 
eonsisted roughly of barber shop 2nd manicure equipment; that 
in January, 1925, he sew Gittler, the president of the defende 
Sat company, “t+ the “outhmoor Hotel, where the equipment was; 
that he t014 him, the pleintiff hed completed ite part of 
the contract and wented ite monsy for the job in accordance 
with the terms of the contract; that Gittler said, "The 
@quipment wee not installed in accordance with hie undere 
standing of the thing; and we, meaning the plaintiff, changed 
the back part, or mirror ease, once for him, and he wae not 
seticfied and said be wanted something different, and we 
changed that again;* that he; the witness, supervised the 
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installation of the equipment to & certain extent, and saw 

the job after the equipment was installed; that the plaine 
tiff made some changes in the fixtures; thet after these 

were made, everything was in aceordance with the revised 
contract. He further teetified that when he wae there at 

the hotel in January something was said about the fixtures not 
being complete, and he, the witness, said they were complete; 
that several times when he was out there, he gave Gittler 

& atatement of the account; that when he called in January, 
1925, there was due somewhere sround £2100 or $2200, as the 
bealange due on the contract in question after it wee modified; 
that on January 14, 1925, the work wae completed; thet they 
made some changee in order te clear up the job, He further 
testified, *Gittler stated he was not satisfied with the job, 
eaid he wanted additional changes, regardless of the fact 


thet the work wae installed as ordered." He further testified 
that the job wes completed prior to damary, 1925, in 
socerdsnee with the contract; that in the weantime he tried 
to colleet the account, | 

Charles 4. Parker, eredit man for the plaintiff, 
testified thet he saw Gittler repeatedly in eonnection with 
the plaintiff's secount with the defendant; that the last 
time he saw him wee the firet week in May, 1925, when he hed 
& Gonversation 4th him in regard te the payment of the secount; 
thet the last twe or toree times he @¢alled on him he made 


demand for payment of the balance due, or that the defendant 
execute a chattel mortgage, according to, the, contract, that 
Gittler refused to do either one; that Gittler said he 
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Ge 
would not settle the secount either by payment or by the 
execution of notes and mortgages; that there is due the 
pleintiff on this partiouler accomt $2100, He further 
testified that the defendant bourht other merchandise from 
the plaintif? than that listed in the contract in question, 
and the plaintiff received woncy on that account, which wes 
eredited to the defendant. He further testified that there 
vas considerable due on sn open account from the defendent 
to the plaintiff on December 7, 1944; that the plaintiff sold 


the defendant considerable merchandise in 1924, in addition 
to the merchandise mentioned in the contrast in question; 


that he could not say positively if anything was due on that 
account on becenber 8, 1924, 

One Carlson, attorney representing the plaintiff, 
testified thet he saw Gittler about a week before the replevin 
suit was begunj that he went to the office ef the defendant 
in the Southmoer Hotel Building, and asked for Gittler; thet 
the man there said his name was Smith; that he was a sort of 
manager of the hotel and company there; that he asked the man 
if Gittler, the President wes inj that the man said, no, he had 
left a short time ago; that he seked Smith if Gittler was an 
officer of the Company, end @mith said, “I think not, I can 
take gare of any matters you want handledj® that he, the witness, 
told him that he was there on behalf of the plaintiff; that 
Smith eaid he knew all sbout that, and wanted to know what he, 
the witness; wanted; thet he, the witness, esid, “I want 
something on the account;" that cmith then said, "I guess 
you won't get any;" that the witness then ecid, "Then I am 
here prepared with the necessary men and conveyances to remove 
the wercbandise described in the coytract;" that Smith 
then said, "You can't have 1t;" ‘that he, the witness, waited 
quite a while for Mr. Gittler to come in, but that he 41d not 
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show up; that it was @round one o'clock when he left with 
the wen and the wagon; that “mith was there and in charge of 
the office; that that was about « sek before the replevin 
action was starte’, but 1¢ may heave been on the Geturday be~ 
fore; that demand was made one weck and the replevin action 
eterted the next; that he my have talked over the telephone 
with the attorney fox the defendant while he was out at the 
Southwmoor Hotel on Saturday, way 9. 

Gittier testified for the defendant that he was 
President, ond owned most of the stock of the defendant 
company, which corpany ceue the southmoor Hotel; that the 
Plaintiff inetalled fixtures in hie slace; that there were 
6 os 8 temporary mirrors installed until other mirrors were 
teady; that the other wirrore were never inetiled; that 
he talked with Jeuck in Yovewber and fecember, 1024, and he 
said 4% takes two of three months at least in the factory; 
that they would be installed not later than March; that 
they never were instslled, He further testified thet cheeks 
for $100.00 whieh were given by the defendent on January 
19, February 19, spril 19 and search 10, 1945, were monthly 
payments for the merchandise mentioned in the contract in 
queetion, used in the barber shop and manicure department, 
He further testified that Mr, Pick, of the plaintiff company, 
on fecemer 10, 1924, personally asked him for money on an 
aegount outside ef the contract in question; that he teld 
Pick if he would take off 3@ he would give him a cheek; 
that a mescenger brought the bill, and he, the witness, ceve 
him » eheeck dated fecember 6, 1924, for $3,172.05, paying 
off those agcounts in full, which were owteide of the 
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contract in action; thet the amownt of that secount 
before the diccount of 3%, wae $5,879,15; that on the 
aecount here in question, which was $2964.00, the defendant 
had paid $1,488.00 - $988,600 and five cheeks of $160.00 
esehj; that on one occasion he bad a talk with Parker, the 
eredit men of the plaintiff, end asked him if he hed gotten 
all the eculpment for the barber shop and manicure department; 
that he told him he wae short of wirrers; that Parker then 
demanded the fixtures beak; that he told Parker that he 
had paid for the fixtures, and Parker esid, "If you don't 
give back the fixtures I will make a Teplevin;* that that 
was ‘in May, 1925; that Purker said he wanted the fixtures 
Pecause they hed not been paid for; thet he, the witness, 
told him he had paid for them, and if he owed anything to 
send him a statement, and referred him to hie attorney; 
that the next morning some bailiff eame out sn@ took cut the 
property; thet Parker never asked him anything concerning 
@ Ghattel mortgage or notes; that one Hayes, on one c¢easion 
aeked him if he would give notes; that Parker esid, "ir. 
Gittler, 1 don't think 1°11 take your notes. I know you 
will never sign 7 per cent interest notes, you vay every 
month $100.00. That is encuch;" that when Heyes came out, 
Parker, also, came out, and demanded morey; that on Monday, 
May 9, he, Parker, game out with the bailiff; that as to the 
other account, he bowcht kitehen utensile in sugust; that he 
paid the oren accounts in full on December 6; that he bought 
other werchandies around thet time from the pisintif?; that 
he never agreed te say $100.00 2 month on that account. 

In rebuttal, the witness Hayes, salesman for the 
plaintiff, testified that he had sold for the plaintiff to the 
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defendant about $40,000 worth of merchandise; thet it wae 
ehefly on a 0.0.9, basis; that ite oredit wae good; that 
he personally gquoranteed payment on the eikvervare of 
$6,000.00; that they got that money; that certain kitchen 
utensils were cold to the defendant in July or August, 1934, 
for about $1400 or $1600; that Gittler, of the dofondant 
sompany, agreed to pay $500, and gave him » cheek for that 
amount, end agreed to poy the balance in 12 months, at 0100.00 
a month; that the cheeke which were offered in evidence 
were in payment of the kitehen utencile centreat; that he 
knows that to be true, because he went out with Parker, 
the oredit man, to see Gittler, and got the order; thot 
Gittler told him thet the $100 2 month war te apply on the 
kitchen utensils, 

It is claimed for the defendant that the contract 
Was not carried out; that the merchandise contracted fer 
Wat not furnished. That is not tenable, The contract had 
some flexibility. It provided thet minor adjustments might 
take place from time to time. ‘the only serious complaint made 
by the defendant pertains to the eubject of mirrors; 
and they were considered by both parties, and discussed, and 
efforte wade by the plaintiff to meke all reasousble changes 
4% was thought were eesential for the earrying out of the 
spirit and substance of the contract. deuck says he told 
Gattler, in dJanuery, 1925, that the pleintiff had completed 
ite part of the contract und wanted ite money for the job. 
Jeuck, aleo, explaine that chonges were twiee made in order 
to sult Gittler, and says that he supervised the installation 
ané that after the chenges were made, everything vas in accer- 
dance with the revised contract; that on January 14, 1924, 















Scones Whsds since daaenek ae 
wodosex Shap X02, cot {Yoon sad? doy Yost dadh 160.00 
atl gl riggs tn. 


; ~~ com. hee. ade es ne 
00,0088 ts eadvoon 5 at sonatad ot paahipsigvr 
naaampuneeaigemagesiaiysigiin t. 


tutens rye sain i. . e : ialinan ont 0, “a Lasall 
iadt Saat ads ton bos sentient 298 a me oi 


“oat fe aubranan adh ne Latpzonan aay 4 
blot ef mque somek, stoaxines aul? te « | 
begoienas be Taheekate ait peat nh 


-1lb- 
the work was completed, 

It ia true tht Gittlor testified thet 6 or 8 
temporsry mirrors were installed and that the others were 
never put in, That, however, is mere contredietion, and 
as thete are no disereponeies in the evidence that suggest 
that greater oredence should be given to Gittler than to 
Jeuck, we do not feel justified in holding contrary to the 
finding of the learned trial judge, and especially in view 
ef the fact, that there are « number of circumetanees, minor, 
perhaps, in themselves, such for exammle, as repeated demands 
for paymont, which correborats the plaintiff's cleim that 
the merchandise was all delivered, 

It is claimed for the defendamt that 1t was mot in 
default on ites oayments, The evidence on that aubject is 
izreconcilishle, as shown above, Im 1924 there were various 
accounts outstanding between the parties; seemingly, a ceneral 
account, « kitchen utensil accoumt and the one here in question, 
Giktler olaimed thet five paywente of $100.00 each were wade 
on the barber shop ond menieure departwent account. Hayes, 
a salesman for the plaintiff, seid thet certain kitehen 
uteneile were sold to the defendant in the summer of 1924 
for $1400.00, or $1500.00, fer which Gittler gave a check 
ef $500.00 and agreed to oeay the belance in 10 months at 
$100.00 a month; and thet the checks in evidence vere on 
that secount, It is claimed that the latter evidence was 
stricken out, 4n examination of the socord does not shor 
that the witness' first answer on that subject was stricken 
out. But, even if it were, we think the testimony of Jeuck 
an@ Parker, the credit mean, sufficiently prove that the 
defendant had not paid as the contract reouired and 
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was in default, 

It ie olaimed that no demand wae made before the 
goods were retaken under the replevin writ, Yhat ve 
think untenable, Parker's evidence is suffigient, I+ 
is urged for the defendant thet if the plaintif? delivered 
all the merehandice, without first cbtaining « chattel 
mortgage ond notes, it muct be concidered as having waived 
the right. That does not seem te te sound. The contract 
provides thet "Tae Euyer agrees to exeeute and acknowledge 
and @eliver euch chettel mortgage, or sondithonal sales 
contract, sad the notes to be seaured thereby, before 
delivery to the buyer of such first sayment.® Fot heaving 
done so, the defendant *es continuously in default after 
delivery Segaa. The contract aino crovided that *the 
Seller may remove gach merohundise * * * if the Buyer 
Ghali fail to carry out any sf the orevisions of this 
contract." 

@n the subject of whether or not an actual demend 
Whe made, Cittler testified that in a conversetion sith 
Parxer, the oredit man of the plaintiff, he, Gittler seid, 
"he (Parker) demanded, he wante the fixturse back.* * * If you 
don't give back the fixtures, I will sake a replevin.” We 
think the evidence eufficiently shows that a demand wes 

inde befors the replevin suit Pagys Weeun, Natl. Bond & Investment _ 
ce v. Zakos, 230 111, App. 60 
a arged thet the trial judge erred in ruling 
sdvergeliy upon 2 question promounded by counsel for the 
defendant to plaintiff's witness Jjeuck, Jeuck, «ben being 
oress-excmined, Was shown 2 letter dated Janucry 19, 1925, 
aGdresced by the plaintiff te the defendant, and ssked the 
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meaning of a ¢certein paragraph in that letter, objection 
wat made to the question, and the objection sustained, 
We think the ruling of the trial judge was correct, The 
PoFagraph referred to is simple, easily understood, and 
needed no interpretation as the result of an opinion by 
the witness as to whet 14 “sent *hen 1¢ was sritten, 

fer the foregoing rassone, the judgment +ill be 
affirmed. 

AFP IRRED. 


O'CORNCR, J. AND THOMSON, J. GONCUR, 
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GRORGE J. QOOKE COMPANY, 
® corporation, 
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APPEAL FROM 
Ve WUNICIPAL cour? 
BERT SCHREIBER, OF GHIGAGO, 
Appellees 


Opinion filed Dec, 39, 1926, 


MR. PRESIDING JUSTICE TAYLOR delivered the 
Opinion of the court. 


On August 13, 1920, the plaintiff, George J. Gooke 
Company, & corporation, brougnt sult in the Municipal Court 
of Ghicege, against the defendants, Sehreiber Brothers Gompany, 
a oorporation, and Bert Schreiber, on three promissory notes; 
one dated Auguat 26, 1915 for #750.00, payable to the order of 
George J, Cooke Goa; one dated September 16, 1916, for #1146.25, 
payable four monthe after date, to the order of George J. Cooke 
Co., and ome dated September 30, 1915, for $1664.13, payable 
four months after date to the order of Georwe J. Cooke So., 
all three notes being signed, "Schreiber Brothers Co, By 
Ne. H. Bolotin, Treas," and endorsed "Bert Schreiber." 


On October 7, 1925, the suit was dismissedaa to 
Schreiber Brothers Gompany. There was & trial before the 
court, with a jury, snd & verdict finding the issues against 
the plaintiff, and s judgment that the plaintiff take nothing 
by its suit, and that the defeniant have and recover from the 
plaintiff hie costs, This appeal is from that judgment, 
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It is admitted that the notes in question 
were legally executed and delivered to the plaintiff, 


To reverse the judgment, it is contended for 
the plaintiff, (1) that the notes were not endorsed by 
the defendant, Bert Schreiber, for the accommodation of 
the plaintiff; (2) that sufficient notice of dishonor 
of the notes was given to charge the endorser, and (3) 
that the court erred in regard to certain instructions, 


The plaintiff wes a corporation, organized in 
1905, and was in the businesa of manufacturing and selling 
beer, The defeniant, Schreiber Brothers Company,  corporne 
tion, was in the retail liquor business in 1916 and 1916, 
and had four saloons in Chicage, Prior to 1915 the business 
had been conducted by a brother of the defendsnt, Bert Schreiber, 
in the name of Schreiber Brothers Company, for a number of years, 
The defendant, Bert Sehreiber, went into the Sehreiber Srothers 
Company, & corporation, in 1914, He put in about $50,000 in 
eash in the early part of October of that year, receiving 
about oneethird of the eteck, and was made President, At 
that time, the wmnoern had debte to the extent of about 
$100, 000, Schreiber Brothers Company, & corporation, bought 
practically all of its beer for its four saloons from the 
plaintiff, dealing in from 500 to 600 barrels of beer a month. 
Part of the time, Bert Schreiber was treasurer, and during 
that time signed the notes of the corporatiog, in 1914, the 
books of account showed that Schreiber Brothers Wompany, 
corporation, owed the olaintiff between $5,000 and $8,000, 
Bert Sehreiber testified that he did not remember when he 
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ceased to be treasurer; that while he was treasurer he signed 
several notes of the Schreiber Brothers Company; that later, 
upon additional capital being put into the corporation, he 
was let out, and one Bolo$in was made treasurer, and he, Bert 
Schreiber, became manager of one of the saloons, Part of 

the $50,000 he put in when he became a stockholder in the 
company, he used in paying off certain notes of the plaintiff, 
and reducing the indebtedness of Schreiber Brothers Company 
to the plaintiff. 


All three of the notes in question were given as 
renewal notes, Cooke, the president of the plaintiff corpora- 
tion, testified that the notes which were renewed were origin- 
ally for larger amounts, payments having been made on them; 
that as the old notes became due, new ones were taken, generally 
together with some payment; that some of the notes had run 
for four months, and some for thirty days; that the notes 
of September 10, and 20, 1915, were given for other notes which 
had been cancelled; that the note: of August 36, was given for 
another note which had not yet become due, and which had been 
given for cash advanced; that the note of September 10 wags the 
renewal of an old note that became due for money advanced a 
long time before, perhaps two or three years, 


It is evidence of Bert Schreiber that the notes in 
question were handed to him by one Flannigan, who was an 
euploye of the plaintiff, at the 12th Street saloon, two at 
one time, and one at another; that the name of Schreiber 
Brothers Company was on each of the notes, one or two days 
before he put his name on them as endorser; that Flannigan 
asked him to look them over, and sign them; that he told 
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Flannigan that he wag/the treasurer, that he was just 


& workman since the organization changed, but Flannigan said, 
"Jt seens when they ‘brought the notes to the bank to dise 
count them, the bank insisted upon having one of the Schreiber 
Brothers! signature on the otes and Fiannigan asked me to 
sign them as an secommodation to ir. Geooke so he could take 
them to the bank and discowt them, and it was only after that 
that I signed them;* thet he received nothing frow Cooke for 
signing them; that he knew thet thoee notes had been given 

by the Schreiber Brothers Company for old beer accounts; that 
he signed each of them several days after the dates of the 
notes; that he did not take the notes from the plaintiff's 
office and hantiany one of them to Cooke, or sign any one 

of thex in Cooke's presence; that when Fisnnigan came with 

the notes, he Flannigan said he had been to the bank to dis- 
count the notes, and they sent thes back and rvanted the ene 
dorsd@ment of one of the Schreiber Brothers on the notes; that 
Fiaunigen came to his, the witness's,saloon, pulled out the 
notes, and asked him to sign, that is, endorse them, that 

all the notes were signed in his saloon; that before he went 
in the Schreiber Brothers Company, he knew the company owed 
the plaintiff money for beer; that be never talked te Cooke 
about the three notes; that he was never at the plaintiff's 
office to sign any notes at any time; that he does not remember 
having been Cooke at eny time since he, the witness, was with 
GSehreiber Brotherd Gompany, and never did business with him 
at all; thet "I did perhaps talk to him over the telephone," 


The evidence of Gooke, the President of the piaine 
tiff company, is that the note of August 326 is in Flennigan's 


earreiera 





be 


4 tom Bed BU § OD 
eat, ges od fade rowrasecd a \ane od add aay tanart 






bias meginasl’ tud abegasds mottaatangro. ue pies ape ifs 

“sib of dnad o0t of soto ond Mguord: ons eS supes btm 

xedtondos st te one gaivad hl bepetens anad | out amodtt if pn 
NB - A 7 


ot om dodae fey tnnsit Paes cote. edt me ertaggie. Seqogtort 
eal ay bfub0 od OB odood .H ot “no ktabemmooas, 1s 82 iat 






Le eae eG 


ted? corte yino paw tt bas swedt tmeoeth bas Aaad © bes made 


id EL. } cee 


tot otood vort gnridton bevieoor ad dadt Mags 


ate Ss tse edt abe” Lie! dor ie 


jie i dade 
Wi hv sak oe 
sevig oosd bed aston seodt fait woud od todd qsodd gatogie 


tod? ferme Teed bie cok yuagney wreizerd tedkwnhe oft vd 
; edt Yo wetah ott Tedte aysh fexoven were to dowe an te 
Lavin agate: with: caver catntes com nites site yeidils 










e10 Yee ayte zo <2%000 of wet? 20 ono yuaNand bas eottte 


Abin omao omyinaelt new tedy jsonsoerq osxood mt mode ko 
wih Of daad oct of need del of Siew moylanaet ed oaton malt 
ome ed? botaey haa toad avd? tame yout ban .avtan ody. tawdo 
- pate jreson edt no sxodtort teclondee wilt to Ano to émembaroh 
SH? tue beiity .s00Ler,s' wend tw edt cai OF 9mm may home 

tatt jaodd serobat 8h dadt ey te of mid Doded haw enter 
drew of dteted ret yaooten até at benyte orew savon ede LL 
bewo ‘YrAqeds edt went a4 yemmaned exedtong tedtevtod siitnt 


 ef00D of bedlet tered od tant 188d sot yomom etsalaty ede | 


a'2titelaig wis, oe seven sew ot stadt qnetoa ott odt tuoda 


Ted wane7 ton aved ad eds qomey yas te eaten yaa my es 
igi ot ea aes 
ie ie eae qnosatiw or) oe sonie om tt au ta st000 gond ; 


a f 


aid itiw aaontenud bib teveq bam Vengo brod¢owt 


* sonora oL09 one rev wkd of ates eaaitreg bab ri) pt , 


Wiens 






satay 2:2 26 aeanevet ole odes Ye same e i: | 
coe spe oaeie ne te ston att dedicat te gino “t 





of 


handwriting, and the notes of September 10 and 30 are in his, 
Gooke's handwriting; that he received those notes, and after 
they were given, the plaintiff cancelled the other notes; 

that the new notes were endorsed the same way as the other 
notes; that the plaintiff returned ali of the old notes, for 
which the new ones were renewals, to the Schreiber Brothers 
Gompany, with the exception of the note of July 35. That note 
was tendered at the trial, as it was stated that the note of 
August 26 wasin payment of that note, He further téetified 
that all of the three notes were given for cash sdvanced to 
Sehreiber Brothers Company; thet the cash for the note of August 
26, 1915, was paid some time in the middle of 1914; that ae to 
the note of September 10, the cash was loaned about a year 
before that date; that as to the note of September 20, the 
cash for that was loaned about a year before. He further 
testified that when the three notes were given, he was not 
alarmed about the financial condition of Schreiber Brothers 
Company, that he thought they were going to pull through, 

and that the plaintiff would get ite money; that he insisted 
that Bert gchreiber sign the notes, because he had great cone 
fidence in his position in the beer business; that when 
Sohreiber Brothers Company borrowed money, he always got Bert 
Schreiber's name on the paper, as he actually conducted the 
business of Sohreiber Srothers Company; that Hert Schreiber 
eulled aty his, Wooke's office s number of times, 


Cooke further testified that after the note of 
August 26 became due, he talked with Bert Schreiber in his, 
Gooke's office, at which time two of the plaintiff's men, 
Flannigan end Cogan were present; that - at the time of trial - 
Piannigan was out of the country, and Cogen was dead; that on 
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that occasion Bert Schreiber told him that he wae not very 
well off, but that some day he would be @ rich man and pay 
it; that he also talked to Bert Schreiber about the second 
note, the one dated September 10, in his office; that he saw 
Bert Schreiber within © week or two weeks after the third 
note, dated September 20, became due, and he asid that he 
had received a letter which Gooke had sent, but could not 
pay the note then, but would some day pay 1%; thet he had 

a distinct recollection of seeing Bert Schreiber, and that 
he signed the notes in question; that Bert Schreiber brought 
the notes to the office ond signed them; that when the note 
of September 10 wae brought to the plaintiff's office, it was 
already signed by the defendant company; that he remembered 
Bert Schreiber endorsing the note of September 20; that Bert 
Schreiber told him a dozen times he would pay up, but was 
then in bad shape and wanted him, Gook, to start him up, to 
loan him money, and said in regard to the notes that some 


time he wouldhave the money and would pay up, 


There was offered in evidence a cheok for #750,50, 
dated September 27, 1915, payable to the order of the plain= 
tiff, signed Schreiber Brothers Company, by Bert Schreiber, 
treasurer, which was deposited in the bank, but returned, 
"Not wefticvent funds;" also a check dated Gotober 18, 1915, 
to the order of the plaintiff, $390.00, signed by Schreiber 
Brothers Company, by Sert Schreiber, which wee given to 
Gooke by and which he, Gooke, wes asked to held until the 
23rd of October; also a check dated October 4, 1915, for 
$908,00, signed Schreiber Brothers Company by Bert Schreiber, 
een wae given to’Cooke by him, on which no money was ever 


received, 
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In the fall of 1915, an involuntary petition in 
bankruptcy wae filed agninst Schreiber Brothers Company, and 
subsequently it was adjudicated 4 bankrupt. In those proe 
ceedings, the plaintiff filed two claims, one for $3560.58, 
which was based on the three notes in question, and the 
other for #1,004,00, which was on an open account for beer, 
Subsequently, on January 30, 1916, # dividend for #178,02, 
was paid in the bankruptcy proceedings on the claim made on 
the notes, and, later, a final dividend of $195.82, After 
the bankruptoy proceedings, Hert Sehreiber again went into the 
saloon business, end for about a year and a half bought his 
beer from the plaintiff. 


The total of principal and interest of the three 
notes at the time ofthe trial, was $5520.51. The dividends 
in the bankruptey proceedings, and interest thereon, anounted 
to 2671467,  Gubtracting that amount from the principal and 
interest of the three notes, leaves the sum of $5139,44, prine 
cipal and interest, and at the time of the trial, according 
to the face of the notes, 


(1) I% being admitted that as between the plain~ 
tiff and Schreiber Brothers Company that the notes themselves 
were duly exeouted and delivered to the plaintiff, and for 
a sufficient consideration, the question arises, were they 
endorsed by Bert Gchreiber for the accommodation of the plaine 
tiff or for the accommodation of Schreiber Brothers Wompany. 
We are of the opinion that to hold otherwise than that all thre 
of the endorsements by the defendant were for the accommoda- 
tion of Schreiber Brothers Wompany,,would be clearly against 
the weight of the evidence, 
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The three sections of the Negotiable Instruments 
Act which pertain to the questions here involved, are as 


follows: 


"Section 29. An accommodation party is one who 
has signed the instrument ac maker, drawer, acceptor, 
or indorser, for the purpose of lending his name to 
some other person. Guch a person is liable on the ine 
strument to a holder for value, notwithstanding such 
holder at the time of taking the instrument knew him 
to be only an accommodation party, and in case a transe 
fer after maturity was intended the accommodatin 
party, notwithstanding such holder acquired title after 
maturity." 

*gection 63, A person placing his signature upon 
an instrument otherwise than as maker, drawer or accept- 
or is deemed to be an endorser, unless he clearly in- 
dicated by appropriate words his intention to be bound 
in some other capacity,* 

*“section 64, Where a pergon, not otherwise a party 
to an instrument, places thereon his signature in blank 
before delivery, he is liable as indorser in accordance 
with the following rules: 

“1, If the instrument is a bill or note, peyable 
to the order of a third person * * * he is liable to 
the payee and to all subsequent parties, 

*2. If the instrument is = note, payable te the 
erder of the maker or drawer, or is payable to bearer, 
a isliable to all parties subsequent to the maker or 

Tarer,. 


"3, If he signe for the accomuodatiog of the payee, 
he is liable to all parties subsequent to the payee." 

fhe history of the relations of the parties is 
convincing thet Bert Gehreiber endorsed the notes in ques@ 
tion to accommodate the business of Sehreiber Brothers Company. 
Prior notes had been given, some for beer, snd some for 
money loaned, and from time to time some of those notes were 
| renewed, and there is no doubt renewed as an accommodation to 
the Schreiber Brothers Company in order to help it along when 
it was in need of credit or cash. Bert Schreiber admitted 
thet when he went into the company, the original notes were 
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in existence, and that from time to time thereafter they were 
renewed, and that when he was treasurer he signed them; that 
although he did not remember that he endorsed any while Relotin 
was treasurer, he might have done so, As to the notes g nerally, 
he said, "I simply don't remember whether I did endorse any 

of the notes or not." Further, he testified that when Fiannie. 
gan called to get his endersements "He said he had been to the 
bank to discount these notes and they sent thes back and wanted 


the endorsement of one of the Schreiber Brothers on the notes," 


The evidence of Gooke is that he had a distinct 
recollection that Bert Schreiber brought the notes to his 
office and endorsed them there; that he did not dispute his 
liability, but told him, Gooke, a dozen times after the notes 
were due that he would pay up, but that he was in bad shape 
then and wanted him, Cooke, to loan him money so thet he 
could start up again; that Bert Schreiber never intimated 
that the claintiff's claim was sgainet the Sehreiber Brothers 
Company, Of course, Bert Schreiber received personally no 
consideration for the endorsement of the notes, but thet was 
mot necessary. As said in Naef v. Fotter, 226 111. 628, 
accommodation paper necessarily pre-sup oses that no consider= 
ation was given for it; that if an accommodation endorser 
could defeat a note beozuse he received no consideration for 
it, accommodation paper would, as a result, be eliminated 


from commercial transactions. 


It is urged that ae Bert Schreiber testified that 
he did not endorse the notes ugtil about two or three days 
after they were dated, that "a new consideration for the 
endorsement was required," snd Funk v. Hosack, 129 111. Appe 
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421 is cited, but in thet onse, it appears, taking it in 
conjunction with the same case when it was first on appeal 
reported im 115 I11. App. 340 = that the signature involved 
was mad¢ ag maker, and not endorser, and was not put on the 
note until about five monmthe after it had been made out and 
signed by another party, and delivered to the payee, In the 
_insteant case, the transactions we:e endorsements, no congsidere 
ation being necessary, 2nd they were made practially conten 
poranecously with the delivery of the notes, 


(2) Does the evidemee show that due notice of dise 
honor was given? Section 104, Chap. 98 of the Nerotiable 
Instruments Act is as follows; “Where notice of Bishonor is 
duly addressed and deposited in the post office, the sender 
iz deemed to have given due notice, netwithstanding any mise 
carriage im the maile." The evidence of Cooke ia that he 
gigned a letter and gave it to the sostman on December 26, 
1983, addressed to Bert Schreiber, 1901 South Troy street, 
notifying him that the Sehreiber Brothers Company note of 
August 26, 1915 for $750,00 had not been paid, and wrote 
therein, “as you have guaranteed same you will please call 
at this office and arrange to neet same;" that he sent 
similar letter on January 10, 1916, in regard to the note 
of September 10 for $1146.25; and the same of January 26, 
in regard to the note of September 20; that in his office, 
he talked to Bert Schreiber after each of the three notes, 
became due and after the bankruptcy; that Bert Schreiber 
gaid he had received the letters, but could not then pay, vut 
gome day would, Gopies of the three tetters were put in 
evidence, ert Schreiber denied ever having received any of 
them er having had any conversation with Cooke in regard to 
the notes not being paid; but admitted he knew they had never 
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been paid and that Schreiber Brothers Company bad gone into 
bankruptcy before the notes were due. Bert Schreiber 
testified he lived at 1900 S. Troy street, and it is urged 
that as Cooke testified he indited the letters to 1909, but 
put 1901 on the envelopes of two of the letters, they were 
not properly addressed. Ag to the letter of September 20, 
Which is addressed on ite face to 828 W, 14th Place, Cocke 
testified that he mailed the letter to Mert fehreiber, 


Considering all the evidence in the case, we 
think it would be clearly against the weight of the evidence 
for the jury to hold that sufficient notice of dishonor was 


not given. 


(3) As to the instructions: It is urged for the 
plaintiff that the learned trial judge erred in modifying 
two instructions by striking out in one of them the words, 
"you mist find the issues for the plaintiff in this case, 
and assess the plaintiff's damages in the sum of Five Thousand 
One Hundred and Twenty Nine and forty-four one-hundredths 
($5,139.44) Dollars," and inserting in liew thereof the 
words, “you are warrented in finding the issues on these 
points in favor of the plaintife”; and in the other instruc= 
tion, erred in atriking out the words *you must find the issues 
in this case for the plaintiff,” and inserting the words, 
"you are warranted in finding the issues on that point in 
favor of the plaintiff." Ye are of the opinion that the 
aifference between the phrases, *you must find the issues* 
and “you are warranted in finding theissues,* is immaterial 


and insubstantial. 


The firet of the two instructions, which ie too 
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long to set out here in full, as it contained the two elements, 
(1) endorsement not on account of avconnodation of the plaige 
tiff, and (2) notice of dishonor, and ended, “you are warranted 
in finding the issues on these points in favor of the plaintiff, 
was properly given; and the second, as it pertained selely te 
the evidence bearing on the refusal of the plaintiff to socept 
the notes only efter they were endorsed by the defendant, was 
properly given, beomuse it ended, after being modified, witn 
the words, “you are warranted in finding the issues on that 
point in favor of the plaintiff." In each of the two instruce 
tions referred to, the jury was restricted in its finding to 
the particular matters of fact therein set forth. 


It is contended for the plaintiff that the 
court erred in giving the following inetruction - 


*You are instructed that the preponderance of 
the evidence in ® oase is not determined by the 
number of witnesses testifying to any fact or facta, 
but in determining upon which side the preponderance 
is, you should teke into consideration the oprortuni- 
ties for occasion of the witnesses seeing, knowing or 
remembering what they testify to or about; their 
conduct and ‘emeanor while so testifying; their intere 
est or lack of interest in the result of the case end 
the probability or iaporbability of the truth of their 
statements,” 


The instruction seens to be bad for two reasons, 
First, the categorice] statement that the preponderance of the 
evidence in @ case is not determined by the oumber of witnesses 
testifying to any fact or facts, is not necesssrily true; and 
second, because in instructing the jury in determining upon 
which side the preponderance is, they ere told to take into 
consideration only « few specific things, ae though they were 
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of superior importance, and are not told that they must 
consider all the evidence in the case, 


For the reasons given, the judgment is reversed, 
and the cause remanded, 


REVERSED AND REMANDED. 


O'CONNOR, J. AND THOMSON, J. conOUR. 
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He Me lie, ET AL., on appeal of 2 4. 3 if WA. G ys % 


trie Amsement %o., APPEAL FROM 


APT ELLANT, MUNICTP aL GoUuRT 
va, 


FRANK &, GASTON, 


OF CHICAGO, 
APPELLEES, 
Opinion filed Dec, 29, 1926, 


MR. JUITICH TAYiOR delivered the opinion of 
the court, 

On September 30, 1935, Harry 4%. Lubliner and 
doueph Tring, plaintiffs, breught suit in foreible detainer 
in the Wunicipal Gourt against Frenk Geston, te obtain 
possession of two lofts on the second and third floors of 
a building known es 1225 forth Clark Otreet, and a etore 
and two Flats of a building, Number 1227 North Glerk Street, 
Chicago, There wae a trial before the court, without a jury, 
and, on Gecesber @, 1926, a judcment, finding the defendant 
not guilty, Thie apoeal is therefrom, 

the premises in question were leased in write 
ing on vyy 1, 1926, te the defendant for a three year 
period, ending April 30, 1923, The leave provided that the 
lessee “will not prmit ssid premises to '¢ used for any 
unlowful purpose, or purpose that will injure the reputation 
of the same, or of the building of which they are a part, 
or disturb the tenants of such building, or the neighbor- 
hood." It, also, provided that in order to enforce a 
forfeiture of the lease for defeult in any of its con- 
ditions “it shall not be necessery to make demands, or to 
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serve notice upen the lessec * * *, but the fact of the 
non-performance of any of the agreements of thia lease, 
shall in iteelf, at the election of the lesser, without 
notioe or demand, constitute 2 forfeiture of sid lease, 
ang at eny and all times after such default, the said 
lesees shall be deemed guilty ef « fereible 4etsiner of 
seid premises, amd all notices reouired by any statute of 
the State of Illinois, or othervise, are hereby aanued.# 
4% the time these proceedings were berwm, the lessee 
was holding over under a five year reneval elowse. The 
plaintiff is the assignee of the original lesser, ‘The 
premises in aueetion and which were lessed by the defendant, 
were part of what is ealled the ‘indaor Theatre Building, which 
contained 16 or 13 flate, four stores, and a theatre, 
@ontaining 1300 sants, used for vaudeville and the exhibition 
of pictuses, 

it is the theory of the pleintiff that the 
defendant, the lessee, permitted such condnet te take olace 
upon and about the premises in question by persons to whom 
he had sublet part of the premises, as to constitute « for- 
feiture of the original lease. Ne brief has been filed on 
behalf of the defendant, \It is the law that if the terme 
of a lease between the plaintiff and the defendant are 
violated by the defendant's sub-tenants, the defendant is 
responsible therefor, whether or not he knew of sueh violation, 
Wheeler v. farle, 59 Mase, 31, In the latter case, the court 
said, "Sy oreating sub-tenants, the origins] lessee pute them in 
possession of the premises, and being thus in under him, their 
acts, if in violetion of the condition of the lessee, rill 
couse a forfeiture.” Burke v. Bryant, 128 at. 821. 
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a. 

The question then ariees does the evidence suf ficiently 
prove thet the premises were used in such a way by the defendant, 
or hie sub-tenant, as to juctify « forfeiture of the lease; 
and, further, if there eee 2 ferfeiture, hae the plaintif¢ 
sondoned it? 

- as tgerten, a theetri¢sl mensger of the vindeer 
Theatre from Seteber, 1924, to Getoder 12, 1928, testifies 
that the theatre buliding wae composed of ten or twelve flata, 
four stoves, and « thestre of eheut lfen seute; that te of 
the Tints, in Mey 1826, ‘were rentes te some ceonke thet vere 
Tunniog women up thess, end beer and Uffsrent thinew?; thet 
"Yother Peterson" was im ene sf the flats; that she hed « 
requtation «6 a keeper of a house of Ll) reowte; that he saw 
men and yesen go into hez Tlgt from arory Tiftesn winutes to 
half an hour, Soturday and Sueday,nighte; that be eaw gcivlis 
ayound the building on the «treet, tm or three et a time, 
solieiting; thet ke eev mem an? women golme wp te the doorways; 
thet om~ of the t#e fists fae Yatent fer several months, and 
egeupied atont nine sonthe; that *hother Peterson” was in her flat 
there fer three or fcur months; that during that time the other 
Laat wee empty; that it wae enly during the period that she 
var there thei mon and women vent up there; thet she came there 
im Mey, ang ieft sore time in july, i828, efter a raid, 

Gne Gox, « police officer whe had been on that beat 
fox avout seven years, testified that he knew "Nother Peterson" 
a8 & Voman whe runs houses of prostitution: that he knew she hed 
a fiat on the prewises in question in the summer of 1925; 
that in 1925, he aesinted thera times in making raids on the 
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‘building in mestion; that the firet raid wae made because 
thers were two women on the street soliciting and taking 

men up inte the building; that they went up and arrested 

t¥o women and two men; that one of the flate 2t that time 

was used for prostitution; that he kner the women that vent 

up there by seeing them in the neighborhood, and knew they were 
prostitutes; that the next raid was upon Bother Petercon's 
flat, avout the latter pert of the eummer, im 1925; that he got 
there while the flat was being roided by three other officers; © 
that when he got there the officers had raided the flat and 
taken several men and women, and several bottles of beer out 

of the premises; that the men ond women wers taken to the 
Station and booked as inmates of a disorderly house, and one 

Wae Charged ac keeper; that the next raid was on September 

26; thet he tosk twe efficere with him and went ts the third 
floor of the building, and knocked om the door; that the door 
was partly opened and then closed, and it became aeoateary to 
break one of the panele of the door in order te release the 

feot of one of the officers who vac trying to get in; that when 


they got ineide they found three wen sitting in the front room, 
wRh two cane of beer before them; that the men eoid they had 
been solicited on the atreet te go up and 4rink beer; thet 
they had been there, probably, a half hovr; that he, the 
witness, then searched the flat and found about 500 bottles 
containing beer, whieh he destroyed; that he tasted the beer, 
and it had aa aleoholie content of sore than one-half of one 
per sont; “that he knew the girle he referred te were prosti- 
tutes; that he had already arrested thes two or three tines; 
that they head bean in his police station dozene of tines, 
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One “elohy, who was manager of the “indser 
Theatre in the months of duly, suguet and “eptexber, 1928, 
teetified that on Saturday, September 26, 2 raid wae made 
between 9356 and 9 F. HM. and a patrol wagon eame up with « 
number of policemen and etepped in front of the entrance te 
the flate; that after the police got thers, he vent upstairs 
te see the condition of the flat, and he saw the police 
offices eitting there opening up bottles; thet there were 
three other men sitting on the bed; that the flat was in a 
terrible condition; ‘that at the time he came down from the 
flat there was a large crowd out im front of the theatre, 

the defendant, Gaston, teatified that he had 
possession of the premises under the lease in aqueetion; thet 
he sublet different vorticns to othere; that he sublet the 
grocery store to one Goldberg, who bas bean in the premises 
about one year and a half; that the lofte were rented toe some 
drapery people, who used the premises a2 o feotory, and em 
ployed sbout twenty or twenty-five girle; that he never had 
any trouble with the flats until the @eterson voman wee in there; 
that he had her brought into court, and obtained a judgment 
agaimet her, ang had her put out; ‘that she rented the flat 
through someone who was in there before her; that he did not 
know the former tenant's nawe; thet the former tenant teld him 
that thie woman wanted the flat; thet she called him up and 
seid she was goime to give bank references, ond wanted te 
take him to the doswopoliten Bank; that he told her he was 
too busy; that while she was in there he heard she was 
selling “Beoze,” and he then sought poesession of the property, 
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and put her out; thet she was not in there more than six 
weeks; thet he never knew, vith the exception of that one 
instance, that there was ever any impreper conduct in or 


about the premises, On erog#—examination, he testified that she » 


went into poesession some time in June, and that he did not 
know until afterwards that raide had been made = the premises 
before that time; thet he did not know that disreputable 
Charactere were in there before she eae; that he instructed 
his teal estate men not te put anybody in there that eee not 
all right. He was asked, “You have paid your rent te Lubliner 
@ Tring, heven't you, since this suit was sterted?* which was 
September 30, 1925, and he answered, *Yea.* 

it is contended for the plaintiff, as stated above, 
that whet took place, as shown by the evidence, juctified the 
forfeiture of the original lease, even though the conduct 
Commlsined of wee directly chargesble te a subtenant of the 
gefendant. %e think there is no doubt that the evidence 
sufficiently showed such misconduct in and about the oremices 
in September as would justify the pisintiff in declaring a 
forfeiture and beginning sult in foreible dsetainer for 
possession of the premises. 

it is not particularly important what took place 
at the first teo raids, one being in the early part of the year, 
amd the other in the summer, which was in “Mother Peterson's" 
flat, but that which is important is the evidence concerning the 
third raid, hich wac made on September 26, 1925, The fact that 
the te#faudanfkexfixet defendant peid his rent prier to the 
institution of the suit would constitute a eondenstion of hat 
is claimed transpired at the firct two reids, the one in the 
early part of the year, and the other upon "Mother Peterson's” 
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a 
flat in duly, im other words, no watter shat use of the 
premises was made by "Mother Peterson” and by the other 
subtenante at the time of the first and second raids, such 
use would not be grounce for forfeiture. Vintalers v. 
Pappas, 319 Ili, 115, Ye think the evidence of Cox, the 
polices officer, and Denohy, manager of the theetre, as te wht 
trensoired on September 26, aufficient to justify a fer- 
feiture of the lease. The suit wae begun on September 30, 
1925, and although the evidence of the defendant Gasten 
ie that he had paid hie rent to the plaintiff, since the 
suit was started, the receint of thet rent, in view of the 
termes of the lease, did not in any way condone the forfeiture. 
The lease srovides, “that after the services of notice 
or the commencement of the suit * * *, the lessor may 
Yeeeive end collect any rent due; that the cayment of 
seid rent shall not waive or affeet said notices, ssid euit, 
of said judgment;* ‘That provision, therefore, justified the 
plaintiff in accepting the rent ththouwt in any way woiv nz 
his Yights agsinst the defendant for an unlawful use of the 
premisee in Septouber, 

We are, therefore, of the opinion that the 
avidenece shows that the defendant permitted sush conduct 
to take place on or about the periees in ocuestion by persons 
to whom he had sublet part of the premises as to constitute 
a forfeiture of the leases, 

The judgment will be reverged and the cause 
remanded with jgdirections ts enter jucgment for the 
plaintiff. REVERSED AND REMANDED WITH DIReCTIONS, 
O'CONROR, J. AND THCMZON, J. GONGUK, 
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Opinion filed Des, 29, 1926. 


MA, PRESIDING JUSTICH TAYLOR delivered the opinion ef 
the court, 

On the evening of Secewber 38, 1925, « street car of 
the defendant, Chicago A weet Towns Rallway dompany, going east 
on Weat Madison Street, near Humphrey Avenue, ran into the rear 
of af automobile which the plaintiff, Joseph 8, Marrone, owned 
and was driving, The plaintiff claimed he had been injured, 
and in Pobruary, 10924, browcht suit in the Cireuit Court for 
damages, There wos o trial before the court, with a jury, end 
& verdict and judgment for the plaintiff in the oum of 
$1000.00, ‘This appeal is therefrom, 

The accident happened on Madison Street, an east ond 
vest street, a short distance west of where Humphrey Avenue, 

a north and south street, crosces Madison Street. There ia 
a jog in Humphrey avenue where it crosoes Badison Street, 
The west line of forth Sumphrey avenue strikes Hadigen Street 
at a point shout 108 feet weet of the weet line of South 
Humphrey avenue, On the south side of Madieon Street, where 
South Humphrey Avenue meets Madison Street, there is the Main 
Garage, which extends from south Humphrey Avenue west about 
135 fect to am alley, #hich runa south from Hadison Street, 
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The first east and west street east of Humphrey avenue is 
Austin avenue, On Madison Street there ore twe street our 
tracks, Just west of Austin Avenue on Madieon itreet, there 
is a Orogscver, so as to permit street care coming from the 
west to ewiteh over from the saat bound track to the west 
bound track, Madison Street at the junction of Nerth and 
South Humphrey avenue is 79 feet from curb to curb, It is a 
little over 36 feet from the south rail of the south track 
to the south curb on iisdison “trest. It is about 190 feet 
from the crossover awitch on Madison Street to the alley at 
the west end of the Mein Garage. 

fhe evidence for the plaintiff, tends te shew the 
following: - On the evening of the day im question, between 
6:30 and 6:06 o'elock, the pisintiff, a man about 335 years 
of age, who had been working for Hert, “chaffner 4 warks 
continuously for fifteen years as = sewing machine tailor, 
atarted from his home on South Lombard Street, which was a 
few blocks vest of Huwphrey Avenue, driving a six cylinder 
touring Elear automobile, which he had had for three years 
and whieh he testified was in good running eondition, In 
the automobile Desideshieself, wers hie wife, three children, 
and a boy named Price. He srove inte Madison Street, and 
then turned east on the south side of Madison “treet, 
intending - ae he says - te stop at the corner of South 
Humphrey and Madison Street, and let out the Price boy, *ho 
_ lived just north acrose the street. Lombard street, which is 
a north and south street, is about two and a half short 
blocks west of South Humphrey avenue, ‘hen he was driving 
on the south side of Madison Street towards Humphrey Avenue, 
the wheels of hie automobile were in the east bound street 
¢at tracks until he got to Lyman jvenue, at which point he 
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began te drive off the tracks, That, he wae net able to 
agcomplieh entirely, secording to his testimony, beeause 
a truck was standing at hie right which compelled hin to 
stay partly in the street ear tracks and partly if the 
street to the south. & witness for the plaintiff, Spatafera, 
stated thet at the time in question, he sav quite a fee 
automobiles heading east in front of his, the Hein Garage, 
waiting for traffic to move; that he noticed them stending 
etill out in front of his place before the eelldeten. The 
Plaintiff stated thet while hie automobile was stopped, 
etanding partly between the exst bound tracks and the curb, 
there wae an automobile in front of him about five feet 
away, and a truck stending between his autemobile and the 
ourb on the south side of the street. He stated further 
that he stood there for three or four winutes, His aute- 
wobile, while standing still, was struck in the rear by a 
street ear of the defendant and driven forward fifteen or more 
fect. At the time of the collision, between 5:26 and 6:60 
Pe Mm, it was getting dark. According to the plaintiff, he 
had turned om all the lights of the automobile when he 
@tarted, and all the lights in the front and in the rear were 
burning at the time of the oolligion. 

Keyes, a witness for the visintiff, a truck driver, 
Stated that he was opposite the plaintiff's automobile when 
the collisidn teok place; thet the teadlignte were lighted 
ae the automobile was coming towards him, snd that after the 
eollision he noticed that one tail light wae still lighted, 
and that one wae broken, 

Spatafora stated that 1t was fuirly dark at the time 
of the collision, and that there were lights on the street, 
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After the accident, the plaintiff was taken to the west 
Suburban Hospital, The plaintiff testified that he did not 
remewber anything hetween the time of the crash and the 
time he found himself in the hoepitsl, 

At the olowe of the plaintiff's evidenes, counsel 
for the defendant requested the court to instruct the jury 
that the evidence was not sufficient to justify a verdict 
for the plaintiff; that motion ms overruled, and s@ think 
properly. 

it wae urged for the defendant that the origingl 
and two amended counts of the deolaration charged that the 
plaintiff wae throm out of the automobile upon the ground, 
and that the evidenoe did not support that charge. Later, 
however, the plaintiff was given permission to amend his 
declaration and did so, inserting in liew of the words, 

“out of said automobile dow to and upon the cround,* the 
following, "in and about within said automobile.” Ye think 
that corrected the error, although the error was, in our 
jucement, not one of substance, but, in reality, merely one 
of form, and, therefore, negligible, 

The defendant offered in evidence the teztimony of 
Meyer, the motorman of the strest cur; Kohr, a salesman, who 
Was a passenger on the street car; Yan Yek, the conductor 
of the etrect oar; erald, the motorman of a street car that 
wae going west; Proud, an ¢leetrical mechanical engineer, 

& passenger on the weet bound street ear; and Haver, a claim 
adjuster for the defendant. 

Meyer, the sotorman of the east bound street car, 
testified that when the street oar he was driving resched ion 
bard Avenue, the automobile came out on the car tracks; that 
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he slowed down and arated hie gong; that when the 
automobile got within feet of Horth Humphrey Avenue, 
it stopped and he, the wotorman, applied his brakes and 
skidded inte the automobile, and went on sbout 5 feet after 
the eollision; that the automobile went on sbovt 15 er 26 
feet, when it stopped off the tracks to the south; that ae 
the strest car approsched the eutomobile there were neo 
automobiles between him and austin Avenue; that he aid 
Bot Temember any truck being on the right-hand side of the 
etrect car tracks nexr the curb; that the sutombile was 
going about So miles, or a little over, an hour when it 
Game to a stop; thet there was plenty of room for driving 
between the street car trecks and the south curb; that the 
street scar stepped just east of the alley between Lyman 
Avenue and Sguth Huwphrey avenue; that the lights eof the 
automobile were unlighted, and thers were no resr lighte 
lighted; that the defendant did not at any time put out 
his arm or ia any way wignal that he was shout to stop; 
that the automobile bad not been etanding om the track up-~ 
warda of three winutes before the etreet car arrived; that 
imeediately after the accident, the vlaintiff met out of his 
automobile and leoked around te see whet damage was done to the 
back of 1t; thet he finally got up, held his back, and laid 
! down in the mechine, and started to groan; that efter he got 
out and asked the plaintiff if he did not hear the gong, the 
plaintiff said, "Yes;* that he then asked the plaintiff why 
he did not pull te one side, and the plaintiff said he was 
going to, but a Yellow Cab cut him off; that he, the witness, 
Gid not see any Yellow Gob, He further testified that he 
sav the automobile from the time it first oxme into Madison 
Street until he hit it; that the want of lights did not 
prevent him from seeing; that he knew it wae there all the 
time; hat the entamsbile wan eoing ot the rate of ahout 20 
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miles an hour, and wae 36 or 40 feet ahead of the street 
ear when it turned into the etrast car track going east; 
that he hed his eyes on the eutembile all the time; thot he 
put on the brakes suddenly, ond etopeed as cuiokly as 
possible; that the street car wan going about 20 miles an 
hour, the game eperd ac the automobile; that he tried 
to stop the strest cay when he wae 3) or 46 fert behind the 
automobile, 

The ¢videnee of Rohr is thet he was stunding in 
the etre«t oar in question, and when he first saw the 
automobile it was about 30 feet uhead of the street car; 
that the ¢ollision oceurred about loo feet weet of orth 
Humphrey Avenue; that he did not see any truak between 
the sutembile and the eurh to the south or any automobile 
besides the plaintiff's shead of the street car; thot rhen 
he got out of the ear he noticed the lights on the sutem- 
bile were not lichted, but thet he 44d not look «t the 
tear of the automebile; that the wlaintiff wae walking on 
the left side of the automobile when he sav him,and held 
his hand to hie back, On eross-examination, he tee tified 
that he heard the gong ring, and then got up to lock out, 
ana eav the gutomebile etending etiil, about 3 feet shead of 
the street cur, 

"he evidence of Van Yek, the conductor of the 
@er was thet he heard the air wat a. ent + an ringing, 
and felt the street car sliding along/from the center of the 
eat to the deor and saw the street car slide inte the autem- 
bile and go about 15 feet after striking; thet there were 
no lighte on the automobile; that he did not see any truck 
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between the street cur and the south curb; nor any autombiles 


ahend of the one struck; that efter the ocolliecion the soter- 
man asked the plaintiff if he did not heer the gong, and the 
plaintiff said, “Yes, I did, but there was a Yellow dab eut 
me off;" that he locked for the Yellow jab, but did not see 
anything ahead; that sfter that, the sleintiff get inte the 
machine, laid down on his back on the floor of the automobile, 
and groaned, 

fhe evidence of @wald, the motorman of the strect 
Gar going weet, wae te the effeat thet he started at 
4ugtin avenue and stopped at forth Humphrey avenue to 
take on passengers; that he es” the autowobile coming east 
about 100 feet west of Horth Humphrey avenue; that the 
automobile stopped suddeniy in front of the street car, and 
the strest oar struck it, and it went about 15 feet; that 
the asutowodile wae a long ways west of the Main Garage, and 
not up to the alley; that be sew no automobiles east bound, 
except the one that was struck; that he ge mo truck 
betreen the automobile and the curb on the south side; that 
the strest ear was about half a ear length away when the 
automobile stopped. 

fhe evidence of Proud, she wae standing in the 
veetibule of the wert bound atrest oor, wae to the «ffect 
that there was no light on the automebile; that there was 
no automobile in eight exeept the one thet got hit; that 
the automobile, after being struck, went forward abouk 
15 to 20 feet; that the etrect car wae almost at a stop 
when the collision took place; that at the time the 
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~te 
automobile wae struck it wae standing still, bat had not 
been standing still lone; that the autemed ile, vrier to 
thet was cowing slowly; that the street oar was probably 
85 or 50 feet back of it when it was stoped. 

The evidenes of Raver, the claim adjuster, wae 
to the effect that about ten days after the secident, 
he saw the plaintiff, and the pisintiff said, *X wanted to 
turn north agrose Madison etreet to let 2 little boy out 
at hie home on North Humphrey avenue;" that erriving at 
the point where the ¢oiligion occurred, he was compelled 
to stop beeause of traffic which ocut him off from coing 
forther; and that there were sutewobiles, especialiy = Yellow 
Gab, which out him off so he had to stop where he waa for 
some minutes, when a etrect gar, without any warning, ceme 
up frow the west and struck him in the reor; that he, the 
witness, sav the automobile in the plaintiff's garage; that 
the rear bumper wae damaged, and a @pare tire Gerrier on 
the rear had a dent in it, and the left rear fender was 
slightly bent, 

At the close of all the evidence, souncel for the 
defendant requested the court to inatract the jury thet the 
evidence was not sufficient to justify e verdict fer the 
plaintiff; that motim was overruled, and, we think, 
properly. 

It will be seen from the foregoing resume, that 
the jury may have conoluded, and without their conclusion being 
manifestly against the weight of the evidenee, that the 
plaintiff, owing to traffic conditione, necessarily stopped 
ayd 20 was not chargesble with no@igence, and thet the 
motorman was careless in not avoiding a collision, 





ra re aay 
wth? > s LP eae Toh, iene y ; 
ic re R?: Dive 







RB esate 


7 an: oar ew doxewone rotation ae a ati in 
Sarin) noch Yio ald ty fobite 0% = 


gin sll Nanbisa ilistod tite tg a Sadlld 
mie tds Yh at Fouatand oF ‘esed nh ae 


=e 

inasmuch 2s the motorman admitted that he saw the 
automobile ahead of him sll the time, and as he knew thet 
it wae growing dark and no hand signal eould reasonably be 
expected, or if exhibited could not very well be seen, and 
ae he knew that the automobile might stop at any time, owing 
te traffie conditions (assuming the plaintiff's and 
Spatsfora's testimony to be believed, or aesuming that a 
Yellow Gab out him off), and as there is evidences thet the 
automobile before being struck hed been standing still fer 
some time, the jury my have concluded, and without their 
conclusion being wanifestly agsinet the weight ef the 
evidence, that the motorman's conduct alone was the cause 
ef the collision, and constituted in and of itseif a want of 
erdinary care, although the testimony is somewhat sone 
fliecting se te various important elexente, such as the 
exact wheresboute of the automobile when it wae struck, 
the reat lights, the condition of the traffic; the presence 
ef a truck at the plaintiff's right, or the passing of the 
Yellow Gab, we do not feel justified, - perticularly as the 
proper determination of those matters was greatly dependant 
wpen the credibility of the sitnesses - in concluding that 
the holding of the jury that the motorman was guilty of 
negligence in driving into the eutemebile, and the holding 
of the jury that the sleintiff was not guilty of contribu- 
tory asgligence, were manifestly ageinet the zeight of the 
evidence, 

It is contended that the plaintiff violated certain 

ordinances of Oak Park, That was a question for the jury. It 



















a ne 


: ; : “a ys ) fey © edt 


bas 1 ate st kine ave. ea Mee. Hie a he ‘ 
pave wort ye to gore tiphe abidenotan adf teat met 


- tant ene te. saveliel. ed-o8. media, tenet 

om? tant epmetivs ef ests se hang, ipa yep Bodin ‘ 
sheen tient bea “i case ae, pe bs aye 

“edt te tiatow ent tantige Uaavtteum gated metal 

savee wd saw eneka Padme aaseneton edt taht Laueli 

‘Yo tage # Theagl be hoe «2 Sater diame baa eit 

~x80 Fasieeses wt yoomt taut emt dynasty ‘tant 


bei to ates ” <0. a wernt od ya . t Ty 


tnt tay eis ebieets ane oredt nm swan ‘on 
tole getbutoiiic ‘nk = ivatntt be add to went hathoen’ « 
Yo Wht eaw Kase wd Fatt HME wee Ve pee: 
authbou ste hive — bat otk yeckvitee ah We 


“ 
ue wernt : 4 % ri} 


 abpaane -wibaseny vibatsta led 7 wotien 
oe aus ama ee er ee . 





‘ 

iy 7h wis x 

P ; t 
ae 7 
UR ge &:) os 


=a 
Was instructed on that subject; and coneldering the evidence 
for the plaintiff ae to the situation he was in, his phyeieal 
environment, ae he approached the alley or « point to the north 
eo northwest of the Moin Garage, we cannot, reasonably, hold 
that the jury orred in concluding thet there woe no violation 
of the ordinances for which the olisintiff was in any way 
legally responsible, 

it ie eontended thet the trial judge erred in strike 
ing our pert of on anewer given by one of the defendant's 
witnesses, a oeter Cole, The docter had been asked to 
State what he found upon an examination of the claintiff 
at hie home, and Be anewered, "My conclusion was that there 
Wao nothing unucuslly rong with this man, from wy findings 
amd from the domter's (meaning Dr. tionseo's) findings, 
that vo believed that he woe malingering.” Upen ob jection 
for the plaintiff, the trial judge strusk out the words, 
"we believed he was malingering." That ruling van correct. 
the fact that it was put im the plural, and purported te give 
not only or. Gele'sa belief, but, siso, that of Dr, Monaco, 
was sufficient te make it objestionsble, The witness was then 
agked, "Sac that your personal opinion,” «nd he anewered, 
"That was my yereonal opinion." That snever wee then, on 
abjeetion, stricken out, the trial judge, saying, "what he 
believes the ratient or the subject was doing my fe out. 
That's for the jury, 1 take it." ‘%e think that ruling was 
aorrest, The jury war entitled to knew whet, if anything, 
im the way of symptoms or representations the doctor had 
diecovered, but not, what he might conjecture the plaintiff 
was doing. That was wroperiy for the jury. 
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Ag to the instructions, Gomoleaint ie wade that 
plaintiff's instruction mumbered 1 should not have been 
given, That inetruction is, in part, as follows: “in 
determining on which eide the vreponderance of evidence is, 
the jury may teke into consideration the susber of witnesces 
testifying; the opportunities of the severol witnesses for 
eeeing or knowing the things about which they tectify * * * 
and from all these ciroumstances, together with 211 the other 
facts and clreumetaneee. proved upon’ the ial, determine upon 
which eide is the greater eeight or preponderance of the 
evidence." Insemuch ee the iustruction not only includes the 
Glements specifically mentioned therein in detail, but alse 
inforas the jury that it is neceseary to take those elemente, 
“together with all the other fects and ¢ireumetances proved 
upon the trial," it becomes exhoustive and ia not objectionable, 

GCompleint io wade thet sleintiff's ineiruction 
munbered 6 should not have been given, It is ae fellows; 
“the law does not give « street car company the right 
te the exclusive uge of the part of the street oecuplied by 
the street car tracks, but the street car company ie required 
by law to operste ite cars over ite tracke with » due regard 
to the righta of the public in the use of the strest." The 
game instruction, verbatim, was given in the case of Walsh 
¥. Chicage Railways Go, 303 Ii, 339, 349. fhe court there 
faid, "This inetruetion laid down « correct rule of lay 
with reference to the rights of a street ear eourany in the 
use of the streets.” 
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It ie eontended th<t the judgement is exeescive, The 
evidence as to plaintiff's alleged injuries ie voluminous, 
fe hove examined At and are eswpelled to wonclude that it 
@oe¢ not show that the verdiet, s* to amount, is exnifeetiy 
ageinet the weight of the evidenee, The caintifi's evidence 
ie that he euffered paim in hie buck; that be wae taken to 
a bowpital «here he remained four gaya; that be had erent 
aiffioulty in urinating; thet «ftor he woe token howe, 
he woe in bed three seskej thot in four «eeke he wont back 
te work, but could not do his work on secount of poim that 
he hes bad, and et111 bes, trouble ond pain wher urinating, 
The ¢videnes of hie attending phycician fe that be trent ed 
the plaintiff continually after he was taken howe; that on 
& Seneral physiead examination be Ciscevered thet the 
plaintiff had some lesion in the lower part of the abdomen, 
and on galpation, thers waa pain im that region, symphysie 
wibie; thet he trested hive aw to diet, reset and sedicine, 
the latter, in part, for Biadder disinfection; that 
when he Tirset ¢eamined tim, he Gletmed he wae im podt, bad 
no atvenrth, could not work; that he hed « slight fever every 
gay which indicated om seute inflameatory condition in the 
bladver, erobably osused by traumtiem; that be has treo ted 
the piaimtiff frew the begineing, off end on, wp to the tine 
of the trial; thet he onde tventy-four different risite 
to the plaiotif?; thet the eisintiff visited hia eftice 
at least tvelve times, over a eericd of teres wonthe, and 
his oharge for serviage "ould be, st leaat, 1.0. He 
further tout if Led that from time to Siew the plaintiff aad 
a tempersture and cules above narml; that sometines hie 
temperature ran as bighias 102; also, that his pulse 
Tran from 90 to 105, 
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The evidence of Grs, Opole and Jenkins, eslied 
for the defendant, is chiefly negative, tending to show 
that they were unable to discover that the plaintiff hea 
suffered any ingury se the result of the saecident. their 
jucgment may have been gorrect, 48, however, thore 
was « conflict in the evidenoe «s to the injuries suffered, 
if any, end it wae submitted to the jury, we are not able, 
after reasonably considering all of it, to conclude that 
the verdiet of the jury wae excessive, If the jury 
believed the evidence of the plaintiff and Gr. Nonaeo, 
on the subject of the plaintiff's injuries, atid we ee no 
Teason why, Considering all the evidence in the case on the 
subject, they may not justifiably have dene 8c, the verdict, 
inetead of being excessive, Wae Very reasonsble, It is 
suggested for the defendant that the plaintiff wae malinger- 
ing. We find no substantial evidence to support any such 
gontention, 

Yor the foregoing reagons, and finding no error 
in the record, the judewent will be affirmed, 
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Opinion filed Dec. 39, 1926, 

OR, PAXUIDIOG SUCTICH TAYLOR delivered the opinion 
of the court, 

Tnsemech ae this cause wae here on appeal ones 
before - The Tribune Gom 2s282 YL 
Ape. 309 ~ it will be unnecescary to eet forth the facts 
of the ease in detail, 

the cause was begun in the “uperior Court on 
duly 38, 1918, 4 declaration was filed, to which the defendant 
pleaded the general isewe. Later, the plaintiff, oureusnt te 
leave given, filed an additions1 eoent to its declar:tion, to 
whieh the defendent filed « generel dewurrer., That demurrer 
wae overraled, and the defendant filed a plea of the coneral 
igeue, and a plea that 4¢ did not operate the automobile at 
the time in question. Gn January 30, 1942, there was a trial 
before the court with a jury, and a verdict for the plaintiff 
in the sus of $4,595.00. On februsry 18, lids, judcment was 
entered on the verdict and am ayreal taken to thie court. 

That eppeal was dechded by this court on February 27, 1924, 
and is reported, as etated above. 
It sas urged for the defendant, on that appeal, 
that a@ there was a9 proof that there sas any agreement between 





the injured party and hie employer as to the amount of com 
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pensation payable to him, the judgment should be reversed, 
The two cuses of Bauer Vv, fusctos 4 Ge., 306 111. Go, and 
Sehlitz Brewing Go. ¥. Ghieage Hallways Go., #07 i111, 322, 


were cited, 
In our opinion, on the former appeal, wa eaid: 


"The evidence in the instant esse shove thet the employee 
at the time he wae injured wen getting a salary of 435.00 
@ week, and thers is evidence thet after he wes injured he 
recsived $12.00 2 seek extra from his exployer, the 
daintitf, For juet whet time thet extra awrount wad paid, 
8 not definitely shown, so that 14 is impoaeible for us, 
on the face of the recerd, to computes it, In oux judgment, 
if the plaintiff osid the employee, Herbeck, £12.06, or 
any other eum of woney, a week o¢ cowpeneetion for his 
ores ama it wae reecived by the Loyee a8 coup¢nes tion 
4 bim for hie injury, then the ewoloyer is entitled, 
aithough ne award hae been made under the Yorkmm's Com 
sation Act by the Industrial Heard to recover from the 
fondant the extra amounts #0 oaid, orovided it ie wot in 
exeese of the maximum amount whieh is pravided for by the 
eet, under the eircaunstaness, ae an award by the Gownlesion, 
Howhere in the record doer it aeneer that the emount 
to be paid the employee by the pisintif? hoe been fired or 
determined either by an award or by wm agreement of the 
patties; end, under the reagening in the chlite case, 
eupra, until thet ie dene, the amowmt peyeble te the employee 
by the third perty cewld not be known, and therefore ‘the 
Limit of the amount the empleyes ie eutherized te recever' 
eoulg mot be determined; and, vo, a6 a further consequences, 
until the axount to be psid the employee is se fixed either by 
ah award or by an ogreement, the employer is met in e vesitien 
te ewe the third perty and recover euch an atount, However, 
if the exployer actusliy esys the empleyes veekiy sconpenss- 
tion under the act, and the amount peid ie within the acount 
fixed and payable under and by the terme of the act, 14 is 
only feasonable to conclude that the gurties have by their 
sonduct gr agreed to fix the amount te be paid, at 
least to the extent of the payments actually sade,and ee 
a teeult, the employer would then be entitled to sue the 
third party and recover: the aggregate amount of the payments 
a6 wade, to the time euilt wes brought. Ae the record does 
not show that there wae even an awerd or en exprene agreement 
made, bat does show that payments were actuslly made by the 
Plsintiff to its employee, the judgwent will be reversed 
and the ecuse remanded for a new trial,” 


On april 30, 1924, pursuant to a mandate from this 
court, the cause was redecketed in the ouperior Court. 

Oa july 6, 1924, oureuant to notice, am erder wae 
entered giving lecve te the defendent to rithdraw ite ples, and 
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file « demurrer within five days. Gn the same day, the 
é@efendant filed a general demurrer te the plaintiff's 
aeclarection, and on October 29, 1925, the demurrer was 
eusteined, end on Ootober 31, 1925, the plaintiff electing 
te stand on ite declaration, judgment wes onterod diewlesing 
the @ause at the plaintiff's costs. hie appeal ie from that 
judrerent. 

The questions arise, to what extent eax the judement 
of thie court on the formar apreal, ree gd judients, and 
Was the defendant entitled, after redecketing the couse, to 
demur to the plaintiff's declaration, 

Tn Frentice v. Crone, #45 ili, #50, the court said, 
that, Upon Feverging « judgment or deoree and remonding « cause, 
the court “may direot the inferior court te onter « particular 
judgwent or decree or give direotions which will have tht 
effect. in any onse, it is the duty of the inferior court te 
@xamine the opinion and confers ite action te it, and in gase 
of a genersl order reveraing the judgment or dseres and 
Yewanding the ecauge without epecifie direstions, it must be 
determined from the nature of the ease what further proceed- 
ings will be proper and wot inconsistent with the opinion." 
Algo, in that case, the court queted with aporoval from Seat v. 
Dougiae, 146 Tl, 164, the following, *’ne rule is, thet a 
decision of 4 ¢ase by an anpellete court on the wmerite is finel 
a@ to the setters decided, and is conclusive upon the parties 
upon a second apeesi or writ of error in the same case,* 

tm cur former opinion ia thet case, we exid, in sub- 
etenes, af Gueted above, that the plaintiff, the employer, was 
entitled te eue the defendant amd recover the aggregate amounts 
paid to pleintiffts employee up to the time suit vas brought, 





Sen 
ané a the evidence showed that the plaintiff had paid the 
injared party $12.06 a week extra, but did not show for just 
what time thet extre awount was paid and so it was impossible 
for ut, om the face of the record, to compute it, the judgment 
had to be reversed and the cause romanded, “¢ anid very plainly, 
we think, thet 211 the trial court had to de dter redocketing 
the case «a8 to hear evidence showing What amounts had been paid 
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up to the les le iad and Wontar gudquent, eocordingly, 
t> permit the defendsnt, «efter the cause wae redocketed, 
te demur to the declaration, would be to nullify the former 
jucgment of thie court. after there had been « trial, verdict, 
judgment end apoeal, and a reverasi and remandment for the sole 
purpese of determining the amount said up to the time of the 
trial, the defendant #as not then entitled to file a demurrer 
and attack the declaration, and thue undo and se at naucht 
ali that had been, ap to that tiwse, edjudieated ond eettled, 
The judgment wili be reversed and the cause 
remanded, with directions te assecs the plaintiff's damges 
for the amount it may show it paid out up to the time ©. 
suit ‘was ‘brought not exeeeding the aggregate amount payeble 
under the set ~ and ter judewent ageinst the defendant there- 
fer. 
REVERSED AND REMANDED ITH GIRECTIONG, 


O'GONROR, J. ABD THOMBOS, J. GONOUR. 
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THE PEOPLE OF THK STAT OF ILLINOIS i» ¥ 
: ys 4 3 I iis 6 eA ( 
Defendant in Error, 
) ERROR TO 
) 
Vo MUNIGLPAL COURT 
OF CHICAGO, 
CHARLES W. GILLETT, 
Pleintiff in Error, 


Opinion filed Dec, 29, 1926, 


WR. JUSTICE O'CONNOR delivered the coinion 
of the court, 


We heave this day hended down an opinion in the 


ease of People ef the Stat inois v. Gharles ¥. Gillett, 
No. 30819, wherein the information and a11 of the facts are 





the game as the information and facts in this case, exces 
that in the instant case, the charge is that the bonds in 
question were sold to Jared ¥, Fox instead of to Charles HA. 
Godding as alleged in People v. Gillett, Wo. 30819, and for 
the reeson stated in that case, the judguent, of the wunicipsal 


Court of Chicago is reversed and the cause resanded, 


REVERBED AND REMANDEDe 


TAYLOR, Psd. AND THOMSON, J. cONCUR. 





oss0e = a8 


CSRS J Dye Sh aay 


Sd .A.Tepe { Ai0WLLaK 10 ARATE WO ANTON a 





gtotta ai SAE * mayer» slip 

Of AOMHa , 
“PO JASioria Pak Ww ns 
JODAD TNO FO | or fires 
etOTta mak  2eteatest Ee RR Ga Ini a ae 
“ FY ‘ ‘ 4 a ¥ & * % 
BSC .€8 .900 belit soiatgo Bae i : 


aotatye ede bereviteh ROMEO) *O arian Sad Oe eet 
| baad sit? to 


be ¥ Seer Ne af, 


ed? mf moiaigo ma mwob pean ah etd wat, * Ai “es a cl 

Siaget te o00 sah 

oza stot ot to fs has aoltanrotel edt 4 aleradte, 01808. 0 | 
feoxe ,8a00 att at eforl has modtsonotat ade As Oe i " 

at absod eff tad? of syxad> oft ,onn0 sass emi Dee fs tads 

HK aolted) of to bestent xoY .W heral ot blow orw motsaoup ‘ 

Tot bas 81808 .ok QteKtsD »v algoed at begette as patnne, 

Leqietents otf Yo taommbul otf, 9taen 2000 at Rel ere meanes ct he ie 
+hebsener gana 90% bas beazaver 4, Sere, 





OM MANAA GHA GIARAVAR ait | 








60 = 30876 


—_ 


CHARLES GOON, GERTRUDE COON, 
AND ELLSWORTH T. MARTIN, Truster, ) DAQT | CO 


Appellants, 
APPEAL FROM 
Vo QIRGUIT OOURT, 


ooo COUNTY, 
MORRIS G, LEVINSON, ET AL, 


Defendants, 


=—_—Se le HH 


MEYER SHAPIRO AND ROGE SHAPIRO, 
Appellees, 


Pe Re Tee ee Se” Mpc Mana Mace Mie tel ant! ee 


Opinion filed Dec, 29, 1926, 


MR. JUSTION O'CONWOR delivered the opinion of 
the court, 


On December 15, 1922, the defendant, Morris G. 
Levinson, executed his note in the sum of $5,000.00, evidene- 
ing the belance of the purchase price of eertain real estate 
which that day he bought from Plleworth T. Wartin, And to 
secure the payment of this §5,000,00,Levinson exeouted his 
trust deed conveying the premises to WYartin as trustee, The 
interest was due and payable on the 15th of June and December 
of each year. Levinson failed to pay the semi-annual interest 
due June 15, 1953, and the complainants Goon, vho were owners 
of the notes and trust deed deciared the entire indebtedness 
due and on August 1, 1993, filed their bill te foreclose, 
On July 19, 1933, Levinson conveyed the prewises to the dere 
fendant, Meyer Shapiro, by werrenty deed, the consideration 
being $10.00, A fifty cent revenue stamp wee affixed to the 
deed. Weyer Shapiro and Levinson were made purties defendant 
to the foreclosure suit. Levinson was served and filed his 
anewer wherein he denied that there wae any defawlt in the 
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payment of the semi-annual interest due June 15, 1933, and 
alleged that the interest had been paid by him by reason 

of the fact that he bad paid certain assessments levied 
against the property. A man named Meyer Shapiro was also 
served, but it appeared thet he wae not the defendant, 

On Ootober 23, 1923, the complainants by leave of court, 
amended the bill by making Shapire’s wife Hose, an addie 
tional party defendent. Gumnons was issued and returned 
"not found*, An affidevit of nom-residence was filed as 

to the two GShapiros, publicetion bad, and later they were 
defaulted for want of appearance, It apveare that Levinson 
strenuously contested the suit which wes referred to a | 
mester in chancery, but the anster found ageinet him end 
recommended that a deeree be entered in accordance with the 
prayer of the bill, The chaneellor sustained the maeter 
except as to one matter Which is now immaterial and entered 
a decree of foreclosure on Mey 6, 1924, The decree found the 
‘mount due wae $5813.95, which included $406,00 solicitor's 
fees, Levinson prosecuted an appesl from that decree to this 
court where upon consideration the decree was affirmed, on 
the 10th of October, 1925. (Goon v. Levineon, Mo. 29860 Ill. 
App. Ct.) On November 4th, 1925, Shapire and bis wife Rose, 
upon notice, presented their petition in the foreclogure suit, 
setting up that they had been served by publicetion and had 
not received the notice requested to be sent by mail, ond 
praying that they be given leave to file an angwer to the 
bill, The petition which was sworn to by Meyer Shapire, set 
up, inter alia, that he had purchased the premises in July, 
1923, from Levinson and admitted that the property was 
subject to the trust deed and stated that he was conducting 
a drug store in Chicego and that his name and telephone number 
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appeared in the directory and other facta tending to show that, 
complainents could have found him and his wife so that service 
could heave been had in the foreclosure suit, The petition fure 
ther set up that when he purchased the prewises from Levinson, 
the latter advised him that the interest due June 15, 1923, hed 
been paid, and thet when the next semi-annaal interest became 
due, Deceuber 15, 1923, he tendered it at complainant Martin's 
office where by the terms of the nétes the intérest was made 
payable, but that Martin refused to acceft such semieannusl 
interest. It is further alleged that Shapiro wae at all 

times ready to pay the $6,000.00 incurmbrance and any unpaid 
interest; that Shapiro wes advised that an appeal was pending 
in the Appellate Court from the decree of foreclosure and 

that he could do nothing further wmtil the cause was re- 
inetated in the trial court and therefore, he deferred filing 
his petition until the cause had been reedocketed in the 
Circuit Court. The prayer of the petition was that the 

decree be declared null and vold as aytinst him and that 

upon payment of the amount due, principal] and interest and 

the trustee's relexse fee, that the trust deed and notes be 
delivered up «nd can celled. 


The complainants, Coon, filed their answer to the 
petition in which they admit thet some one about December 
15, 1923, offered to pay the semi-annual interest falling 
due at that tine, at Martin's of ice, and averred that paye 
went hed been refused and the party who made the tender 
advised that this was done because of the foreclosure suit, 
Other matters are set up in the answer which we think unnecess- 
ary to refer to here, The court permitted the Shapires: 
to file thetr answer to the bill and it was accordingly 
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filed on November 24, 1925. On December 14, 1925, the court 
after hearing evidence, entered an order providing that Shapiro 
pay the $5,000.00 principal and intersat thereon at the rate 
of 6 percent from December 16, 1922 (the date of execution 

of the note and mortgnge) te the date of the entry ef the 
order, coats smounting te $11.00 and $350.00 for complainant's 
solicitor's fees, This order or decree found that Meyer 
Shapire had tendered to complainents in open court the total 
amount required, vir. $6248.50, but that the tender was refused 
and it was decreed that upen poyment of this amount, tegether 
with $5.00 reletse fee to the complainant, Coom, the note and 
ttust deed be delivered up and cancelled, And it waa further 
decreed that the suit be dismissed for want of equity. From 
this order the complainants, Goon prosecuted this eppeal,. 


_ ‘Meyer Bhapiro, enlled on his own behalf, testified 
that he wes a brother-in-law of Levinson, the maker of the 
papers and that he purchased the property in July, 1923; that 
at that time he did not know that the semi-annual interest, 
due June 15, 1965, was mpaid and the cohpon evidencing this” 
interest wes wnesncelled; that Levinson stated to him he 
would take care of the payment of the interest and that he 
relied upon Levinson to do 80; that the reason he did this 
was that Levinson owed him some soney; that he did not know 
of the foreclosure suit until he was advised that the case 
Was pending upon appeal in this court; that he did not sake 
the tender of the semi-annual interest due December 15, 1933, 
as he had alleged in his verified petition, but that Levinson 
had told him that he had mde the tander; that it was his agree 

ment with Levinson he would take care of the interest thet the 


os anh ve 


dtewe ott 08h ,O1 xodmeveg oO SEES MR gedmevel #0 belst 
eriqad® tei? yaibivorc tabte na Beredae ssomshive yaitaad setts 
Sten odt f2 poereds teoceta! has Laqdoatrg 00,000,860 o1% yaq 
aottgoane to stab edt) SEL ,OL xodmeneG mort savored 8.20 
ect Ye YEtMe ort Yo etah st 09 (onaghtom ban oeen, ont. 20 
atfasaleiqnes ret © .UGEP bac O9.L19 of yaltaveng etacg ,t9hte 
‘sOVeH gett Bayod ovcned se. xobrq Shdt, ,a9et.atzot to lion 
{ates ast sxwoo nq ni atasmielgmce of betebagt bad. ontqadd 
beauter saw cobset odd dadt tud .08.60889) .2tv sbontupes. tavoms 
todveget .Saroms whit Yo summysq noqu dast Deere ene tt dae 


bas afer oft 2600 ,Saantalenee sit of ont geaoier 00680, datw 


xettwwt ees ti tad bed feos bast qu bereriseb ed beob somes 
wort .Yttere Yo toaw vot beoetmaih ed giae ot tadt bearoed 
sfaegqs etd? siesta ern Ober addt 


beititess «Rasos He ett s 0 besten 4 te 
ot hi Peltier ni 

art t¢ xexem ods onaved te waiont~tot oxd + 
aa ® dopey BD 
gene je80L were ek yexaqorg ods vevedotag oe ae hes ne ereqey 
‘od auld fad $e 

etevretat fowane- inne ode taht wowed fon bib t 

: ee 3 ener fe ee 
ands gatonodive nage anti any, bags ‘aoe sbH@L riavee 
sinha 1 PT fate am ¢ saat 

od aid ot bateta moemivod $ act abet eam taex 
t ey aL 4 ange 

od ted base tustetai af) To re omyeg od: te: oxad dai’ bine 


widd bad of mogeer oft tade jo 0b of monuéved moqu bedtor 


y oe oh ped eae) 








wend ton bib oh gant {oom aoe abd Dawe gona ved adh. aoe 


see iS Fatt beeivbs ww on Lion thue exueotoetoh ott to 
eat ton bkb of fade yeeooo Hitt mb Mnowye goqu yatbaay waw 


wwerge elt @ee 92 tae feodewt Off oben bad ot vads mod Mot hed 


(ot tad? Geerenat oft Yo wim o489 Diiow of Wonmivet ekWw gem 


/ Pat tnke™ hy 
ae & ee eee” Ro? Spt ee 


bi 


a 


oP 


a= 


witness had nothing to do with it. He further testified that 
Levineon was to take care of the payent of the principel 
note and the foreclosure suit and advise Zhapire what was 
done; that he relied upon this agreement; that he never paid 
any interest seeruing on the mortgage; that when he purchased 
the property from Levineon, the latter told him thet he would 
attend to paying the interest and that Levingon was a lawyer 
and he took his advice and relied upon him; that everything 
was left to Levinson. There is other evidence in the record, 
but in the view we take of the case, it is unnecessary to 
refer to it here, 


By Virtue of the provisions of Sec. 19 of the 
Chancery Act, ghapiro and his wife having been served by 
publication and the teatimony showing that they had not 
received the notice, which was mailed to them, they had 
& Yight to file their ansrer to the bill, It ia alae 
the law that, upon the filing of their petition praying 
that they be given leave to answer, which petition disclosed 
the fact that they had not received the notice mailed to 
them, the onuse proceeds exactly the same os any other 
chancery suit, as though they had appeared in due tine 
*except] that the decree stands pending the hearing and 
would not be confirmed, set aside, altered or amended until 
. the conclusion thereof." First Gong. Ghurch v. Page, 257 Ili. 
472. After their answer was filed, the Sheapiros were entitled 
te be heard, ae they were, upon the merits, They, however, 
meke no oontention thet complainsnts, Coon, were not juetified 
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in declaring the entire indebtedness due on account of the 
failure to pay the semi-annual interest falling due June 
15, 1923, but they seck to be relieved from the payment of 
meeter's fees and other costs end the court sustained them 
in thie contention, But we ere of the opinion that the dee 
eree should not have been vackted or set aside and the suit 
dismiased because it appears from Shapiro's own testimony 
that what the defendant Levinson did in the matter of paye 
ment of the interest wag done ag Shapire's representative, 
because hie testimony is that when Shapiro purchased the 
property it was expressly agreed between him and Levineon 
that the paynent of the interest should be taken cere of 
by Levinson who was & lawyer end “is brother-in-law, It 
foblows, th«refore, thet the contest of Levinson in insist- 
ing that there wea no default in the payment of the interest, 
vag the contest of Shapiro, snd he having been defeated in 
that suit by the decree, which wag affirmed by this court, 
he is in no position now to urge that the masker's fore 
end other coste ought to be taxed againet him, Wor was the 
court warranted in diemissing the suit, in any event, without 
requiring the money to be poid into court. If the order or 
deores appealed from in the inatant ease were affirmed, the 
complainants, Goon, could not get their money without some 
further suit unless Shapiro should voluntarily pay it. 


The order or deoree appealed from is reversed and 
the matter remended to the Girowit deurt with directions to 
eonfirm the decree of foreclosure, 

REVERSED AND HEVANDED WITH DISKOTIONS. 
TAYLOR, Ped. CONCURS 
THOMSON, J. BPECIALLY GON CURING: 


In my Opinion the decree of the Gireuit court 
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should be reversed and the cause remanded to that court 
with directions te require the Shapires toe bring inte 
court, for preyment to the complainants, not only the 
principal and interest due on the mortgage down to date, 
wut 211 costs including master's fees, for the reasons 
given in the foregoing opinionjond upon failure of their 
se doing within the time specified by the court, that the 
decree ef foreclosure be confirued, 
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AMERIOAN INSULATED WIRE & CABLE Go. valli 
& COFD., 


&ppellee, ) 


Opinion filed Dec, 29, 1926, 


MR. JUETIGE O'GORPOR delivered the opinion of 
the court, 


Meintifl brought eult ageinet the defenden$ to 
Recover « Gleimed balance of $19,566.38, for yarn sold | 
and delivered to the defendint, The defendent denied that 
it owed plaintiff’ any sum, but by wny of 5 counter-cleia or 
setof?, cluined » talener due from the plaintiff ef 823,915.75, 
which, on the trinl, was imereneet to $25,915.76, The see 
wae tried snd there wae & verdict end judgment im the de 
fendant'’s fever for $7120.12, 


 Piaintiftfs' claim was for the unpaid balance of 
the purchase price of three quentities of yarn eeold and 
delivered by 1% to the defendant, one stile being wade in 
May, one in August end one in September, 1920. Te plaintifis’ 
atetenent of claim the defend=nt filed ite effidavit of 
Merits therein 14 sete up that it bought a large quantity 
of yarn from plaintiff including thet mentioned in pleintiffs' 
statement of claim, but averred that the yarh wag not of the 
quality purchased ond further thet 1% wae iaproperly wound 
on tubes 9@ that it could not be used to advantage by the 
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defendsnt; that as & result of thie $18,915.76 vorth of 
yern was unfit for use end become se much waste. It 

wae further set up im the affidevit of werite that as a 
result of the defective yarn, the defendant ene dase ged 
$5,0900,00 by reason of the eteppage ond delay in the 
operetion of its machinery. Op the trial thie item was by 
leave of court, ineressed to 915,000.00, se that the dee 
fendant's clnim of setoff aggregated $23,915.75, To defend 
ant's claim of setoff plaintiff filed an affidavit of nerits 
@enying that there wes any defect in the yarn and denying 
that defensant hed been damaged in any ancunt on sscount 

ef the defective character of the yarn, mn the trial ef 
the case plaintiff, by leave of court, eligineted three 
items from ite claia aggregating 9969.67, leaving ite 
entire claim - €9477.31 - based on the yarn it bad sold 

to the defendant on Septeuber 7, 1826. This wes done by plain- 
tiff in an attempt te prevent the defendont from offering 
any evidence tending to show any Gemage it had suffered 
exeept under the contract of sale of Geptesaber 7, 1926, 
plaintiffs’ position being thet since defendant's claimed 
damages were wnliquidated, the evidence should be con 
fined to the contract of Septesber 7th, The court did 

not agree with plaintiff, but allewed the defendant te gut 
in @vidence touching ite setoff without Limiting it te the 
contract of September 7, 1926, Benr the close of plaintiffs’ 
ease comeel for the defendent admitted that it hed received 
from the claintiffse the yarn in question ac set up in plain- 
tiffe atatement of claim ond that the seount atill unpeid 


was $10,366.38, 


On the trial the defendant offered evidence, in 
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support of ite seteff or counter-claim, tending to show 
thet the yarn i¢ had reovived from plaintiffs wes defective; 
thet it wae improperly wound on the tubes; thet it ande 
complaint of thie fect from time to time to the plaintiff, 
and that the pisintiff had agreed te anke good any demage 
defendent might ouetain. Defendant further offered evidence 
tending to gupport its cleim thet it hac been damaged te the 
extent of $15,000.00 on account of ite inebility to property 
operate ite factory which was cccapioned by the defective 
yarn, beosuse when the yarn broke it ene necessary to stop 
the aackhines 2d defenient wae thereby daw2zged, Gn the 
ether hend, plaintifie offered evidence tending to show that 
the yarn was not defective, ond thet it was not improperly 
wound on the tubes. We are, however, of the opinion that 
the evidence digcloses thet some of the yarn wae defective 
and that sose of it wae improperly wound on the tubes. 


The defendant in sn endesver to prove the aasvunt 
of its demege on accownt of the defective yarn offered 
evidence to the effect thet it hed complained te plaintiff 
about the qw@lity of the yarn; that plaintiff had sdmitted 
that the yarm was not ae it should have been, teld the 
defendent te keep treck of the amount of such defective 
yern and that pleintiffe would make on allowanee to the 
defendent for it, A witness for the defendant testi ficd 
that the parties had endeavored tg veseh an amicable agree 
ment se to the suount of the allowanee thet shovld be made 
by the plaintiffs to the defendentg that plaintiff offered 
$1500.00, whioh the defendant refused and that the defend 
ant made a countere-proposition thet it be allowed six oente 
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per pound for 42,000 pounds or 92630,00, ond that plaintiffs 
refused the counterepropoei tion. 


The defendant aleo offered evidences tending te 
show that Herris, one of ite exployes had been instructed by 
At to weigh the defective yern, s2 it wie dinearded, keeping 
an Bocount of the poundsge from day to day; thet Harris 
from duy today onde out tickets showing the number of 
pounds of the defective yarn per bele, These tickets were 
produced on the trial, Serrie who hed done the weighing 
had died prior to the trisl. 4 witness for the defendont 
testified that he took the tickets which were turned in by 
Harris and sbich were identified on the trial ag being in 
Harris’ hendetiting ond dictated te . stenographer « eta tee 
ment from them end from other informmtion which he had eoneera- 
ing the yarn, These statements purport to show the number 
of exch Wale or paoknge, the groas, tare ond net weights, 
silee the percentage of lows and the nucber of rounds claimed 
to De lost on gach bale ae well es the total lese figured 
at 80 guoh per pound, fhe vitness teetified thet the nugber 
ef pounds olaimed to bnve been lost ae shown by these etate- 
mente were taken from the tickete prepared by carrie, These 
statenents were admitted in evidence over oleintiffts sbjec- 
tion and they cover about twenty pages of the abatract. They 
tend to show that there wie = lees on exch of the 326 packages, 
or bales, 


The defendnt's evidence further tends to ahow that 
® witness was pregunt when Harris wei hed out three or four 
of those packages end that the seomt of less on those three 
or four packages was a8 indiested on the tickete prepared 
by Harris. Ag to the loss claimed om the resaining 390 bales, 
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nO One saw the weighing thet wes done by Harris, and of 
Qoure?, AC ONG Was able to teatify that the tickets pra- 
pared by Harris and which purported to show the number of 
pounds lost was correst, Go thet there is no evidense 

in the record ae to the mumber of pounde of yern that woe 
defective, although the defendant's cleis for this item 

im 018,915.76. UWnlese the statements in the record which 
were prepared by & represéntative of the defeninnt as shove 
etated were properly reseived in evidence, the judgment 
cannot stand, This is conceded by both parties. But the 
defendent contends that the etatesents vere preperly re- 
eeived, becouse they were original entries in the asture 

of s book of sceount; thet the senorands or statements 

‘were ance contemporanccugly wit) the discevery of the 
defective condition of the yarn, «nd ita rejection, end 

&e such were properly admiasible as a part of the res gestae * 
We think neither ef these contentions oun be sustained, The 
memoranda or ste tements ‘enn im no senge be considered in 

the nature of a book secount, They vere not sade in the 
regular gouree of businese betreen merchants, but were made 
by the defendant with s view of asking = eleoim of setoff 
ageinet the plaintiffs, Of osurse, the defendant could not 
wake evidense in this senner for Lteelf and recover the amount 
4% claimed without any evidene thet the claimed shortage wee 
correct, oni there is ae such evidence in the record, 


From an early (@ate it wae a custom to receive 
the shop booke eof "divers uen of trades on4 handicraft temen* 
in evidence ne an exoeption to the heareny rule and this 
wag to whether the person who mde the entries wee Living 
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or dead, There wae wore or lees abuse of thie ond the 
whole proceeding wee diseredited #5 it involved the weking 
of evidence for one's aelf. But it wee Later held that the 
book entries of a decensed clerk were admissible in evidences 
on the ground of neceasity, provided they aopeured to be 
trustworthy, and that it sleo anpesred thet the entries wer: 
mncde in the regelar couree of business on ® part of a syoten 
of entries and were waie at 2 tise when there wae no active 
to misrepresent, Sechionsa 1518, 15978, 1573, 18796 snd 1857, 
3 Wigmore on Fv, 2nd ba. 


Sec. 3, cheap. 81, Whill's etatutes provides that 
im sny civil action or suit where the claim or defense is 
founded on a bock acoount, any perty intersted may testify 
te his bock secount; that it is a beck of originel entrica 
amd that the entries ere true; or if the entries rere ade, 
By & person since deceased, in the veusl course of trade, 
thet the books end entries say be cdnitted in evidence. Trie 
eection does not change the law eaterially from that announced 
by Zigmores guore, the etetemente prepared by the defend= 
ant and offered in evidence tending to show its less cannot 
be considered a book acocunt wader the atetute. They were 
wut memoranda prepared by the defendent with @ view of making 
® cleim Sgninet the plaintiffs, beotuce it wan clsieed the 
yarn ee not of the quality purchased, ~ thet there me a 
breach of warranty on the part of the plaintiff end the 
memoranda wae prepared by the defeniant te show the acount 
of defencant's daungee oconeioned by euch breach, The presi- 
Gent of the defendent company testified that in the wee ef the 
yarn, when defective yern wae found, it became waste, wre 
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thrown on the floor and burned the following morning, lefend 
ant's om evideneg, which ic weontradioted, shows that in an 
endenvor to reneh an sdjustment between the parties on account 
of the defective yarn, plaintiff offered to pay the defend 
aut $1800.00 and that the defendant made a gounter~proposition 
of esttleaent for #2570,00. And yet it elaimed on the triad 
thet the deange it suffered on account of defective yarn was 
§23,915.75. From this uncontradicted evidenee, we think that 
the atatemente or memornnds in the record lack trustworthiness, 
which Professor Wiguore says is « necessary pre-requisite to 
the admigsion of such seworenda in evidenes, fe are alee of 
the opinion thet the seworandue did not come within the law 
af Banowmecd by Professor Vigmore in the seotions above cited, 
fhe entries aade upon the tickets eanaot be considered to heve 
been wade in the regular oouree of tusiness ae a part of a 
ayetem of entries nor were they mace wntil after » controversy 
had arisen between the plaintiff ond defendant over the yarn, 


Yo the contention of the defendant that the semeranda, 
were properly sdwicsible "ag purt of the ree geotes", we think 
the memoranda, songidering the method under which it wae pre 
pared wae not sdmievible in any view ef the onse, In consider 
ing the question of the admissibility of evidence on the 
ground thet it wae sdmicsible se part ef the yea ggetae, in 
the case of Martin v. Rurek, 327 111, aps. 379, we quote with 
approvel from section 1796 of Yok. 3 of Wiguers on Ewidence, 
Profeeser Wigmore thers eays that *no role of evidence on be 
ereated or applied by the mere guttering of « shibboleth* and 
thet the phrase reg geptee abould never be mentioned becuse 
it is a *yholous element in cur legal phraseolegy.* 
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Pleintiff® contends that if we held that the 
menorands offered by the defen‘ont im eupoort of its claim 
be vejected, then the fudgeent should be reversed and 
judgnent entered in thie court for the anount of plaintiff's 
@laia which wag admitted to be due om the triel. But #e teink 
we would not be justified in eo doing in view of the foet 
thet it appears from the reterd that soge of the yarn rea 
defeetive and that plaintiff offered to pay defendant #1500. 00 
moncsount of such defective yarn, Yorcover, the decision 
wae in defendant’. favor on the Misis of & eertain exhibit 
which we now held was not edmissible, fhe defendant should 
not be precluded from an opportunity of presenting other 
proof, if it hae any. 


Om the trinl considerable was seid by the court 

| end counsel ag to whether the ritness might refresh his 
resolleotion by firet exauining the aeworands which we 
hold were erronecusly edeitted in evidence, and since there 
must be & re-trinl of the case, wo think we ought to aay 
that it le obvious thet thie memoranda could not be used 
by the witness to refresh hin reeollectiog, becwuse he 

had we recollection of the faote stated in the semeranda, - 
he knew nothing about it, There wee no tise when he oowid 
aey of tie own knowledge thet the facte recorded on the 
memoranda were true and correct. 


fhe judgment of the Humicival Coart of Thiesge 
ie reversed and the couse renanded, 


REVERGED AND REBAR OED. 
~¥ de BPE Bre ¥ O SONOUANT bey 
i cueeen in the decision of this couse, but not in what 


fe gad in the foregoing opinion on the question of res gestae, 
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TAYLOR, P.J, DISRENTI NGL 

The evidence showe that som@ time in dune, 1920, 
the matter of the yern being defective was teen up by 
representetives of the plaintiff and the defendant; thet on 
that oocasion, according to the testimony of Breamer, Presi- 
dent of the defendant, there were present, besides himeelf, 
Hervie, Seoretury of the defendant, Simond, ales agent 
for the plaintiff, and Fiyon, guserintendent of the aefend= 
ant; that they, on thet votasion, went out inte the mill 
ead eaw one of the machines at work; that on thot oeceasion 
Gimond said, *1I regret thet the yarne rum as bad as they do 
wom. it ie terrible. i don't know «hat I eon do, tut I 
will take 1t uperith the wille end oil their attention to 
it". Greamer tectifie: there wee another seating at which 
the game carties were preednt, including Phillips, usnager 
and VYioe-President of the slaintiff; that on that cecagion 
they went out to the «s chines,or spoclers, as they wers 
galled, and watehed thes work; that he agked Phillips «nd 
Gimond, on that oeesgivn, in the presence of Mervis ané Flynn, 
“what are you going to do with thie yarn?*; thet the anever 
of Phillips was as follows: ‘Gr. Breamner, my advice te 
you is to use as much Ge you cen, get aa much ugeble cotton 
out of it ae you can, keep track of the waste, and we will 
reimburse you for your loss. fe will no& sallow you to auffer 
& Gollar's corth,.* Mervis testified thet Phillipe and Simond 
both requested that the defendnnt keep on running the yarns 
and promised thet the plaintif’ would cake praver adjustment. 


The evidence shews euite ebvicusly thst in the suumer 
eof 1920, it wee well understood by both parties thet the yarn 
wat s®ricusly defective. The evidence ales shows, and it is 
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mot denied, thet while the dispute wae on and both parties 
were endezvoring to come to an understanding as to what 
should be done, Phillips, Noneger and Vice-President of the 
Pleintiff, advised treamer, President of the defendant, te 
use as much of the yarn as he could, andkeep track of the 
wante,” and that plaintiff would reiaburse the defencent 

fer ite oes, That being the evidence ond the defendant 
undertaking, im order to aske out ite gase on ite set-off, 

te offer in evidence the date which it hed, and which it 

had eorented, following the sdvice of Phillips to "keep 

track of the waete,*® it does not lie in the mouth of the slsin 
tiff, in view of ite wnderetanding ith the defendant, te 
urge that the data kept by the defendant sursuent to the 
advice of the mensger of the plaintif? toe the president 

ef the defendent, te stultify itself end repudiate the 
understanding, and ask that the data #0 offered by the de- 
fendant should be kept out, simely becnuse it was, in and 

ef itself, not sush evidence ae would be ordinarily adwissible 
under the rule es tc book accounts, or the rule as to heareay,. 
The evidence should have been admitted for what it wes worth. 
It came into being ae the result of a avtual waderstanding 
between the plaintiff end the defendant. ipa sence, he 
defeniant wae the azent of the plaintiff in keeping the 

data in question. That being the ease, the underetending 

ef the parties became paramount, and the evidence admissible 
fer whet it wae verth, 


fhe pepresentstives of the platntiff and the re- 
presentatives of the defendant had met, and, Like sensible 
business nen, undertook te consider the difficulties that 
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had arisen, and parted wit: the widerstending, at the Sugg st- 
lon of the representetive of the plaintiff, thet in order, 

in the end, to deteraime the loas of the defendant, if ony, 
that the very evidence pffered ahould be brought into being 
by the defendant, 


In ay judguent, the evidence as offered wae 
admissible, @hat it proved, when admitted, would be o 
question of fact for the jury, or trial judge, 
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MADELINE MCCORMICK, 


2437.4. 628 


) 
Appellee, 
APPEAL FROM 
ve ) SUPERICR COURT, 
GOCK GouURTY. 
JAMES UK, MOCORPMICK, 
Appellant. 


Opinion filed Dec. 39, 1926. 


WR. JUSTIGH OF CONNOR delivered the opinion of the 
eourt. 


4n order was entered by the Superior court of Seok 
County in the divorce proceedings brought by Madeline NeCormick 
Sgeinst her husband Jamer &. HoGormick, ordering thet he 
pay to her $100.00 as and for her solicitor's fees in defend- 
ing the appeal in this court in the case of HovUormick v. 
MeGornick, Wo, 31026, in which case we have this day filed 
@n opinion, The order also required the defendant to pay 
#190,.00 to the complainant on account of court costs and 
expenses in defending the appeal, The defendant apoeala from 
thia order, but we think the order was worranted under the Law, 
Ggarra v. Qgarra, 128 {11. App, 430; Gehlbach v. Geklbach, 219 
Til, App. 503; Lehmann v. Lehmann, 225 111. App. 513; Stillman 
v. Stillman, 99 111. 196. ‘These onses are to the effect 
that a divorced wife is entitled to an silowance for solicitor's 
fees in seeking to compel the payment of alimony deereed to her 
in the divorce decree, ond we think the soet of the appeal 
falls within the same rule of law, 


The otder apvealed from is affirmed, 


APY IRMED, 
TAYLOR, Pe J. AND THOMSON, J, GONGUR. 
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CARLSON tb AND SUPPLY CO., 
a corporation, Q 
| £4 G 
Appellant, ) 3 1A. Y 2 8 
j APPRAL FROM 
Vo SUPERIOR COURT, 
GOOR COURTY. 
JAMES L. MUNGER AND JAMES T. 
MUNGER, 
Appellees. )* 
Opinion filed Dec. 29, 1926, 
UR, JUSTICE G'GOMHOR delivered the apinion of the 
eourt,. 


On January 5, 1925, a judgment for $1262.65 was 
entered by confession in favor of plaintiff and against 
the defendants in the Superior court of Cook downty. The 
judguent was entered on a promissory note. Afterwards 
the defendants moved that the judgment be opened up and 
they be given leave to defend, The motion was supported 
by affidavits and an order was entered allowing the motion, 
the judguent to stand as security. It was further ordered 
the original note filed in the cause be impounded with the 
Clerk of the court, Hy leave of court given them the defende 
ante filed three pleas: first, the general issue; second, 
that they did not deliver the note mentioned in the declara- 
tion; and third, that there was no consideration forthe note, 
The case came on for trial on December 23, 1923, and by 
agreement of the parties, the cause was submitted to the 
court for trial without # jury. The court found the issues 
for the defendant, vacated and set aside the judgment, dis- 
missed the suit and the plaintiff appeals. Afterwards vpon 
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a petition being filed by plaintiff an order was entered 
that the clerk of the court showld ‘insert in anid common 
law record the original note," 


The defendents contend that there is no proper bill 
of exceptions in the record, for the reason that it does not 
appear that the purported bill of exceptions wae approved by 
the trial judge and furthermore, that even if the bill of 
exoeptions should be held to be properly in the record, it 
only pertains to the hearing on the motion to open up -the 
judgnent and not to what occurred upon the trial of the 
@ause, Neither of these contentions is sustained by the 
record but is contrary to the record. The bill of exceptions 
contains the following: "The foregoing bill of emceptions 
ig presented by plaintiff for the court's approval and 
gigneture and for filing by plaintiff, this 0th day of 
January, 1926," Then follows the signature of the trial 
judge. This epecifioally states that it was presented to the 
judge and approved, ani the judge signed it. Moreover, on the 
seme day an order appears of record that the bill of exceptions 
being presented to the court for approval was duly signed, 
sealed and ordered filed, And thyre also apvears following 
the bill of exceptions, » stipulation stating that "the 
original bill of exceptions heretofore approved and filed" 
may be incorporated into the record in lieu of a copy thereof, 
It also appears that prior to the oral argument of the cause, 
the defendants made a motion to etrike the bill of exceptions 
from the record which was denied. fe bill of exceptions 
purports to cover not only the wetters occurring on the motion 
to open up the judgment, which was Warch 7, 1925, but also 


on ae 
20 ¢ aoe e | as) 


here?as aaw rebre as thktaialg yw bel ik mined ‘aisieoed g 
fonnea Disa at treeat" hivode-#rvee ot to stele bit thas 
> ",otom {antgixo edt brooex wal 


{Ll6 seqet¢ on oh eucent tat heotane atareba sted ont 
tom aceb ti tat aoaset oft rot ,broper oft at anottqeexe to 
W beverage saw aso teqs0xs to [£td Betroquag ont tadt taegy 
te [Lid od? Y2 neve tadt seromontavt bas sgbut fares om 
fi ,breoer ed? mi yfuoqotg od o¢ Sfod od Hbivede enctiqeoxs 
odt.aar a9ge cbNO Row off Ho gatrusd add of aalatreq yao 
edt te fated of2 moqw Dortuccs fade of tom bes taomgbut 
ed? yi beatstess sf amotiactnos seadd to tedé@iek +) Sais 
eaoifqesss te Ifid of -br0C Oz on oft PA bean af tud brooes 
axncigqsoms to thee gatogorot ‘edt? ; “ ryaawoL fot. id aks 
bas Laver gs 8* #2100 edt tot mittatalg yf det may 
to yah AvOS at de tbigmaialg w atest 10% he oust ange 

sist odd Yo otwdsng te one seoLtot wed 


it De ba 9 a teaungh 


ad? of betaesetg saw tf sade act ate ted Lane $e. saat 


ent ap .tevoerol ott hoog.te wabat one bas shaves hal “bas spat 
asoisqeone te iiid ont tade breoey to ozancae repre an Po) ona 
bem ie elt now Lavernqae xo pusee ong ot | 3 pated 
gatrolfot exrascqe onle oro bad borat borebeo oe aie 
ong" tadt gatéents aoitatughte a vaaoi8qsoxs to ” fie ode pa 

‘elit tan hoveteqs. oretetonod aapieqenme bd fie & Lanka tes 
etossends yqoo « to moti at bxuges od obat hot moqroont tote 
eeauven off to saemmrte fore outa ot ro bra Son Sr oe ai 
eacktqooxs to iid odé odixte os a iton a cohen ataabeated ow 


Laqeoxe to ® “sbekaed eom to 
uae 9 tite a 7 beth ie Eaters Pe ee hc) 


















motton elt m0 galruese exostan ‘one Yine fom revo of whigors J 


an he Wat aowt Paaben ab 


“eala’ tu gowns a dow oon to betw oft qu meqo of 


am: a mae Be totaling: eat bot Siam, we eee 





oe 
on the hearing of the ceuse, Deceaber 3, 1925. 


When the matter came on for hearing the record 
discloses that counsel for defendant stated to the court 
that the only question involved was one of Law and not of 
fact and this was agreed to by cownsel for plaintiff, The 
record then discloses that there was some discussion be= 
tween the court end cowmsel as to whether the plaintiff or 
the defendants should first offer evidence, The court 
held that this burden was upon the defendant, and theree 
upon the record discloses that ounsel for the defendants 
read the note in evidence, to the court, The court held 
that the note on ite face wes not ambiguous, that it was 
the note of a corporation and not of the defendanta, and 
thereupon the judgment wes set aside, The issues were then 
found for the defendants and judguent entered accordingly. 
We think thet the note on its face is embigueue and evidence 
should have been produced, The note is on the ordinary 
printed form antl is for $1100.00, dated October 34, 19324, 
due sixty daye after date to the order of the plaintif®f, 
Below the printed power of attomey there are two lines 
for signatures, Above these two lines appears the follow- 
ing, which is stamped by « rubber stamp, most of it in the 
printed mtter on the note: "J. L. Munger @ Bros., Inc. 


By. Prées.- Treas,* 





Wo name is on the blank line stamped on the note, which was 
to be signed by the person who was president and treasurer of 
the corporation, Below on the first blank line of the note 
appears the name of James 1. Munger, and the second Line that 
of James T. Munger. As stated these lines are in the usual 
Place for the signature of makers of the note. At the left 
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end of the note appears the impreasion of the corperate 
geal of J. L. Munger & Bros., Ino, 


Whether this note wes to be aligned by the three. 
parties, Vis. the corpotation by ite president and treasurer 
and by the two defendants, we are wmable to sey from the 
face of the note itself, And while the cause waa submitted 
to the court for decision by both parties on the face of the 
note, yet we think we would not be justified in affirming 


the judgment ® 


Aa to whether upon 4 trial of the case plaintiff 
or defendants should be first required to proceed with 
their evidence, we think we ought to say that the question 
is not free from doubt, bet in the interest of uniformity, 
we think the plaintiff should be required to produce its 
evidence first, orris v. Ipylor, 199 111. App. 588; Gohen v. 
| 807 T1l. App. 531. 





The judgment of the Superior Court of Cook County 


is reverse and the crzuse remanded for a new trial. 


REVERSED AND REMANDED, 


TAYLOR, P, J. AUD THOMBON J, CONOUR, 
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EDMARD A, BOWRH, BA31.A. 628 


Appellee, 
APPEAL FROK 
Ve MUNICIPAL COURT 


OF GHICAGO. 
LOUIS FRIEDMAN, ‘ 


Appellant, 


Opinion filed Dec, 89, 1986. 


WR. JUSTIGE O'CONNOR delivered the opinion of 
the courte 


Pyaintiff® brought an action of attachment against 
the defeniunt, claiming $885.00 due aa real estate broker's 
Commission, and the Ohiesage Title and Trust Company was 
werved ap garnishee, Afterwards the garnishee was discharged 
and an order entered that the. plaintiff's affidavit for 
attechhkent stond ae tis statement of claim and the defend- 
ant was ruled to file on affidevit of merits. The defendant 
filed its affidavit of merits, Wp to this point the orders 
had been entered by Judge Finnegan, the last one being on 
December 31, 1925. The omse then onme before Judge Lyle, 
and on the 12th ef January, 1926, the defendent filed « 
petition asking for a change of venue from Judge Lyle, or 
that the cause be transferred to another judge. The motion 
was denied. Thereafter the ease was heard on January 18, 
1986 and there wee » verdict end judgment in favor of plaine 
tiff for $600,000 and the defendant eppeais. 


The defendants abetracts and briefs were filed 
4m this court on June 2, 1986, and thereafter counsel for 


plaintiff made numerous. motions for an extension of time 
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for filing briefs and they were allowed. The last of such 
orders wae entered November 3, 1926, and at that time the 
order of this court extended the tise within which plaine 
tiff might file his brief to Hovember 12, 1926, but no 

brief has been filed. The petition for a ehauge of venue 
made by the defendant is in the record and appears to cone 
form with the requirements of the statute, and this being 
true, the court was without disoreticn in the matter and 
could act no further exeept to enter an order granting 

the prayer of the petition for the change of venue. And 
this is so even if the statements contained in the petie 
tionfor a change of venue were nottrue. Woodhull v. Kelly, 
10 131,488; Xnickerboo surance 0p. ¥. Tolman, 80 Ill, 106; 
alsh_v. Raya 36 111, 32; : Rite - Merchants Bridge 0o,, 282 
Til. 408, Where @ petition for a change of venue is filed 





in accordance with the statute no evidence ean be intreduced 
to contradict the averments of the petition, Woodhull v. 
Kelly, supra, 


For the error in refusing te grant the change of 
venue, the judgment of the Municipal ¢ourt ef Ghicego is 
reversed and the cause remanded with directions to grant 
the prayer of the petition. 


REVERSED AND SEMARDED, 


TAYLOR, P.J, AND THOMSON, J. CONCUR. 
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M. A. SIMON, PASTA. 629 
Appellee, | APICAL FROM 
‘. MUMICIPAL COURT 
OF GHIGAGO. 
ROBERT BSOLLEL ABO KUEARD eroson, ; 


doing bugimese us Bolle. ey 
appellaate, 


Opinio filed Dec, 29, 1926, 


Wh. JUSTIC“N Of SOR8OR delivered the epinicn of 
the court, 


Pisinsif{ brought suit agminat the defendants to 
reeover $438.75, which he olwimed wea due hia for services 
rendered in bringing sbeut the exchenge of tee pieces of 
real estate. The onase wae tried before the court without 
a jury ond there wes « finding in plaintiff's fever for 
$436.25, and the defendants appeal. 


The recerd discloses that the defendants were 
Feal eetate brokers engeged in theiy businese in Chicago, 
and about the firet of Jume, 1925, they employed the pisine 
tiff to aecist then in their business and be obtained from 
the Gente of filinois a reg] estate broker's license, The 
defendants eny that it wae »greed between plaintiff end 
defendents that if any real eatate plaintiff should bring 
into the office for enle wae afterwards sold by the def end= 
ante, plaintiff would reeeive 26 peroent of the commission 
but if such property were sold by plaintiff, he rould 
receive 80 percent of the commission, On the other hand, 
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plaintiff apperently contends that hia agreenent wage 
thet he would reesive one-half of the commission xhether 
euoh praperty were gold by him or by the defencente, 


The record discloses that shortly after plaintiff 
went to work he was euceestful in inducing Sc. Koraseli to 
permit plainti#f to liet @ piece of proverty, omned by the 
doctor, for wale. The property wae sccordingty Listed in 
defendant's effier, ond spertly thereafter en exchange of 
thie property for property belonging to one #1 lier me 
wade, The Yilier proper’y had saactine price to thks 
date boon Listed by hin with the defeniunte for enle, 
fhe defendants veceived $4899, 00 cemizsiom from or, Kerssel) 
and $412.50 from Willer. In order te affeet the exchange, 
the Gefouncants were required to obtain a loan secured by 
h mortgage Om Or. Keresell's property for #6,000,00 ond 
for deing this, they received o smell sum of soney in 
addition to the ocmmieasion, Andi plaintiff elaine thet he 
was entitled to one-half ef whet defendants received in 
the entire transecation, 


Piaiatifi's veraion of the agreecent between 

hia and the defencent, as he teatified, wea that be talked 
with the defenieate about Jume 10, 1925 snd aeked then what 
Gompensation he wes to receive teat of any deels ¢ eede*, and 
that the defencent Sisson replied, "1 waa te get fifty pere 
cent of any donk [I brought in the office, whether it wee a 
trade or whether it waa « straight sale” end that plaintiff 
stated thet this was satiefsctery te hia snd thet he then 
sterted te work for them. He further teetified that vhere 
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he obtained the listing of tuiidings for sale, he wae 
te receive 20 percent of the counienion paysble ‘“eken some- 
body @lee welle the buliding*’, But on re-direct exewinae 
tion he wae aeked this question: ¢. In the event that e 
building wae s¢1d and you: proqured the listing, whet was the 
basie, &. 8O percent. He wee aalled agein on rebuttal 
and testified on crowe-exaninition that *he hed nothing 
te do wit? ty. iller*, ia exking the deel between Willer 
amd Dr. Kores@li, ie alee testified thet the defendants 
offered him $00.00 or 30 percents of the $460.00 commissions 
which the defendente bed received from Zoresell, which he 
wefuseds; that later defencants offered hia =» draft which wes 
for sbout $216,090, but that he refused that alee. One of the 
defendants testified he did offer the plainti7f o dreft for 
about $270.00, tut that «a pert of thie we for on advance 
made to plaintiff who desired te purchase 4 Ford sutowobiie. 
The other defendent was erroneously not pernitted to testify 
in reference te what wee enld at the tise thie draft was 

fhe defendant contends that the judgwent wes wrong 
amd should be reversed because plaintiff failed to preve that 
he bad a real eatete broker's license iecued by the city of 
Chies@o and that i¢ me net enough merely thet he had a real 
entate broker's license from the cite of Tilincia, *e 
think thie eyeetion is imumterial, (although plaintiff alleged 
in bie statement of claim that he wae Licensed real ests te 
broker)for the reason thet in the instant case viaintiff is 
not ae a matter of fact seeking to recover a broker's cou 
wiesion, but his suit ie based uwon a promise made by the 
defendonte to pay him a part of tes comeission which they 
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received, He whe aoting more in the nature of « aviicitor 

for business than thet of « real eetnte broker, Grogs v.Ztrauss 
308 [1l, App. 265. te, therefore, hold that plaintiff wader 
the facto in thie oese wee not required te be 2 licensed 

real estate broker, oreover, while counsel for both partios 
have argued in their briefs the provisions ef the city ordine 
anees requiring licenses for real estate brokers, yet since 

the ordinances are not in the record, the question is not 
properlyy before vs, This court doce not take judicial notice 
of ordinences. 


We think it appecrs from #11 the evidence without 
dispute that pleimtiff was to receive 20 percent of the com- 
mission in case he succerded in listing property vith the 
defeniente for sale, and that if plaintiff eold euch pro- 
perty, he would reveive 56 percent of the commisgions. it 
further appesre from the evidence, whiok is alec undisputed, 
that plaintiff queceeded in listing Gr. Eorsse@ll's preperty 
with the defenimts, but thet he did not obtain a purchaser 
for it, but on the contrary, the defenconts secured Biller 
and the exchange of the groeperty was thus wade, I, thie 
etate of the record, it follows thet plaintiff wes only ene 
titled ta 26 pereent of th commiceion received by the dew 
fendente from fr. Korasell, He wee entitied to no part of 
the comission received by the defendants from Hillier, nor 
wag he entitled te any part of the comiseion received for 
the negotiation of the loam. Se testified he did nothing 
to induce Miller to sake the exchange, exeept that he rode 
out im on automobile with Dr. Koremell when one of the defend 
ante showed the doctor through #iller's building. Upon a 
eoreful, consideration of ell the evidence, we are clearly of 
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the opinion thet the moet that pleintiff is entitled to in 
this ease ig 20 percent of $466.90 or £96,006. 


The judquent of the Yomicivn] cowrt of thi cuge 
will, therefore, be reverged with « finding of foot and ae 
& jury wae waived, judgeent will be entered in this sourt 
in favor of plaintiff snd seninet the defencent for $90.00. 


SUNGMERT REVERBED 81TH A FINDING OF FACT 
AND JUDGMENT ERYRORO IN THIS COURT, 


Binpine OY Facts 

We find ae a faut thet the defencant wae not 
entitled under the evidence to receive any part of the com 
mission paid by Miller or that veeeived by the defendants 
om account of the waking of the ioan ond only 20 percent of 
the coomiseion defendanta received from Or. Korseeli. 


TAYLOR, P.d. AND THOMUOM, J, conGUR, 
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GYORGE ASPIS, 
2437.4. 629 
Appellee, Se 
APPEAL FRO 
ve SUPERIOR conRT, 


COOK GOUNTY, 
ALFRED POLSNSANI, 


Appel lent. 


Opinion filed Dec, 29, 1926, 


MR, JUSTIGE O'GONHOR delivered the opinion of 
the sourt, 


Plaintiff brought suit sginst the defemdant to 
recover damages for personal injuries. There wee & verdict 
and judgrent in his fever for #1,000.00 and the defendant 
appeals, 


The record discloses that about seven o'oleck in 
the evening of January & 1934, just after pleintiff had 
slighted from an east bound street er in Division Street 
which stopred at the weet side of Hoyne Avenue, he was strick 
and injured by an eastbound automobile and wae severely in- 
jured. The defendant filed a plea of general iesue er special 
plea denying that it owned and operated the autosebile which 
struck snd injured the defemdsnt, 


in this cours sounsel for the defen<snt ete te that \ 
they dc net question the negligence of the driver of the | 
automobile, nor do they contend that plaintiff was guilty ef 
any negligence, and that they reise no question as to the 


amount of the verdict and judguent. Sut their contentiog is 


\ 





OSA ALTERS. atte ave 
wows aaanga lie’ | 


renee a 
eFTHED FOOD sik Oa ; 





veser 8 ed bolt? notated 


to smamtan ote henevited oxuon'9 sornen, ~ 








ROPE 02 7 Pie elec ho ae eR sed. aa 4 
| .) tratantat grit Peabo ohne vie Weanetatt a 
Soy Ricsend fb eae wrod? Weeltttar Tanworeg ot wogiinmy YevebiR 5; 
“amainasess we brs rn ‘cat scot i deg hi i 
b Ce NS on eR ia cette | : i. 


; # ; ¥ 7 ‘ ( Vole a , Saray: a 
y ¥ a ay i iY eae hye i ‘ i 
BAN H 


mh forte agten toads teit apeotont® bxgoes om. ie su ah is 








ae eteted by counsel, "that thers is no evidence in the 
reoord justifying & jury in finding that the defendant 
owned the autouwobile and thet Andrew wurray (driver of the 
oar) Was an agent of the defendant at the time and place 
of the aceident, acting in the course and seope of the 
defendant's buainess, or on any miseion for the defendant,” 


The record discloses that the defendant abiand 
priby to the tine in question, lived st Wo. 1813 weet Serteau 
Street, Chicago end wae engaged in the cartage business, haul- 
ing building mterionl, and for thie purpese uaed three auto- 
mobile trucks. He had also owned the Ghevrolet fouring car 
which etruck and injured plaintiff; that Andrew Murray, the 
driver of the touring oar, had been eaployed by the defendant, 
off and on fer about a year and « helf pricr to the accident 
as 6 truck chauffeur, The sovcident occurred on Saturday 
evening and £11 of that week, exeept Seturday, Kurray had 
worked for the defendant. The testimony of the defendant 
ie that turrey did not work for him on Saturday, because it 
was extremely cold weather and the defendant did no business 
on thet day; thet Murrey was paid 65 sents per hour for the 
work, ond that his hours were from seven @'clock in the 
morning until five o'clock in the afternoon, The undisputed 
evidenue further shows that in the forenoon of the day of 
the secldent, Murray Grove the Oberrolet tovring ear, taking 
the defendant to « fwmmeral; that about four ofecleck on the 
afternoon of that day, Murray drove the defendant home te 
receive hie wees pay. And the defendant testified that he 
then paid wurray for thet week, excluding Seturday, because 
the defendant had done no work on that day, And he further 
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testified thet when Murray was leaving sfter receiving his pay 
he requested turray to take some tickets to the Hationa 

Brick Company on account of some hauling that had been done 
and thet Murray left -ith the tickets, ‘The evidence further 
shows that later in the «evening shortly after the accident, 
defendant received & telephone onll advising him of the aeci- 
dant. 


it further appearea from the evidevee that immediately 
after the accident murray was claced under arrest ond on the 
foliowing Wonday morning the defendant went te the police sta« 
tion to wer him, but he testified he did aot go inte the eourt 
room where Wurvay Yas to have a hearing. The defeadent further 
testified that he did net own the sutoxobile on the day of 
the accident, tut had sold it about a week befere to durray, 
who at the time of the purchese had paid the defendant $150.00 
or $200.00; that he did not remember which ancunt; that he 
sold the car to Murray Tor $560.00 or 165.90; that when 
Murray bought the car, he wanted to pay eo much a week, but 
that defendsnt insieted upon Murrey giving hia notes and that 
Murray gave him five notes for $25.00 each, Ho auch notes were 
produced at the triel, The car me kept in the garage next door 
to the defendent's home where be kept his trucka; thet it had 
Yemmined in the guyage up to January Sth and the evidence 
shows that Murray took it from the gurage on the morning of 
that dey. The evidence further shows that the defendant had 
obtained « license from the Seeretary of “tate to operate. 
the Chevrolet for the year 1925. it further appears that two 
éaye after the accident, January 7, 1924, an application fer 
® license was filed with the Secretary of State by Hurray's 
wife, At the tine of the socident, the License for 1923 was 
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still om the cir, Weither wurray or Mrs, Murray were galled 
as Witnesets, “lthovgh the evidence tends to show that Murray 
eould have been subpoenaed if the defendant had desired te 
have him called, 


The evidence further shoes that the defendant 
lived at Po. 191% Berteeu Street, which is more then tro 
miles north of wurray's home; thet the foreman of the com 
pany to whom turrny wee to deliver the tickets was a fer 
dleecks southwest from where Murrey lived and that the place 
of the accident wes about a wile southeasterly of where 
Murray lived, There is other evidence in the reserd which 
we think it unnecesasry to further detsil here, out it is 
sufficient to say that from = careful considerstion ef #11 
the evidence in the record, we sre clierrly of the opinica 
that the question of whether defendsnt orned the sutencbile 
and algo the question of whether Murrey wee driving the aute- 
mobile at the time ef the accident fer the defendant wee a 
question of fact for the jury. Upon 4 careful consideration 
of ell the evidence in thas respect, we are also of the opinion 
that we would not be warranted in disturbing the verdict 
on the ground that it ic ageinet the manifest weight of the 
avidence. While defende: t's teetizony was not direetiy contra- 
dicted, the question of its oredibility wos for t« jury. 
There are many things in the record thet tende te discredit 
the teatimony of the ‘defendent as to the sale of the oar by 
him to Murray, ond ae to what wurray was doing on the day of 
the nooidents, It appeare from defendant's own testimony that, 
al though vareay did not work on the day of this secident, driv- 
ing one of defendent's trucks, because of the extreme cold, and 
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although he was paid hy the hour for the time setually put 
in, he wae in defendant's employ, net only for some months 
prior ts the time of thin necident, tut for eix sonths or 
more after it, It wax clearly « question fer the jury 

tO pass upon oll the evidence, facte and elreumsteances in 
deciding the issues involved, From what we have said i¢ is 
Obvious that there ig no merit in the defendont's contention 
thet there should have been « directed verdict at the close 
of the case as he requested, 


the judgnent of the Superior Court of Cook dounty 
is affirmed.jo% |. 


APP IRUED. 


TAYLOR, F.J, AND THOHSOK, J. GONCUR, 
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THE ope tga BROADCAST I RG 9 1 
GORPORA ‘ ee 
s ® corp.) 48 i 929 
Appellant, 
! APPEAL FROM 
Ve ) CIRQUIT COURT, 


coor cotmNTY, 
BOWLES LIVE STOOK COMMISSIONERS 
COMPANY, & corp., et «1, ) 


Appellees, 


Opinion filed Dec. 29, 1926, 


4#R. JUSTICES THOMSON delivered the opinicn of the 


In case No, 30902, in this court, Bowles Live 


v. The Ghicsgo Live Stock Exchange, et 
Sl, in which oase we are this day filing an opinion, we have 





set forth all the facts end circumstances involved in the con- 
troversy between the parties to the case at bar, and it will 
not be necessary to set thes forth again in thie opinion, In 
thie onase the Broudeasting Corporation filed a bill seeking to 
enjoin the Gommissicn Company from censing to broadeast stock 
market information through its station, as contexplated by 
ite contract with the Commission Corpeny; and also seeking to 
enjoin the Exchange from enforcing the amendment to ite Rule 
XKIV, prohibiting members of the Exchange from broadeasting 
live stock market information for advertising purposes. 


As pointed out in our opinion in cree Ho, 40902, the 
complainant preeured a temporary restraining order in the case 
st bar and the moticn of the Stock Exohange to dissolve that 
order was heard together with the applicatiog of the Commission 
Company for a temporary restraining order in the other omy 
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These motions were heard on the bills filed in the reapective 
Cases and the answers thereto, pursuant to a stipulation to 
the effeot that the ellegetione of fact contained in the 
anewers should be considered ae though supperted by affidevate. 
In addition to thie certain affidavits were submitted ae set 
forth in the opinion in case "eo. 50908. At the conclusion of 
that hearing the chancellor diemiased the bill in the case 

at bar and entered an order continuing the temsorary reetraine 
ing order, pending the prosecution of an appeal from the deorse 
@iemissing the bill. Such appesl eas perfeoted by the complain- 
ant, after which an order wae entered in this court on the 
complainant's motion, continuing the temporary restraining 
erder in force and efiect, pending the disposition ef the 
appeal in this eourt, 


These two oases, one being a suit in equity by 
the Broadcasting dorporation an“ the other being a similar 
sult by the Comeission Company, constitute an effort on 
the part of those two corporations to protect the contract 
existing between then by enjoining the Stock ixechenge from ene 
forcing its amendment to Avle XXIV, In our opinion what we 
have set forth in connection ith our decision in case No, 
30902, in the opinion this day filed in that case, likewise 
applies in the case at bar, snd leads to the same @mnelusion, 
namely, that the chancellor did not err in dismissing the 
bill of complaint filed by the Brosdeasting Gorporation. There 
ts an additional reason supvorting that decision in the case 
at bar, Of course, if the Commission Gompany, whose officers 
and employees hold memberships in the Exchange, is not in & 
positiong as we hold it is not, in the other case, to secure 
the relief there sought, it would follow that such relief 
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could not be obtsined in @ similar suit brought by the 
Broadeasting Corporation, the latter not only not being 

a meuber of the Exchange but having no such interest in 

or connection with the Exohange as is possessed by the 
Commission Company, through the memberships held by the 
officers and esployees of the latter, The Sroadoasting 
Corporation, not being a member of the Exchange nor entitled 
either directly or indirectly to eny of the righte erising 
from membership therein, it iz not in & position to complein 
of any of the rules adopted by the Exehange for the governe 
ment of the conduct of ite members, nor can it invoke the 
aid of = court of equity to restrain their enforcement, 
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143 Til. 210, 


For the reasons we have given the decree of 
the Circuit Gourt is affirmed, 


DEOREE APF IRENE De 


TAYLOR, P.J. QOMCURS 
O'CONBOR, J, SPEGIALLY CoN CURSING: 


I agree with the foregoing opinion only to the 
extent that the decree should be affirmed beoauce Rule KiIV, as 


emended, is velid, 
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JAMES OMRANGEL, ) 949 
Appellee, 4 - I.A. 6 Ps g 
APPEAL FROM a 
ta | SUPERIOR COURT, 


goOK COUNTY. 
JOHN JOSEF IX, 


Appellont, ) - 


Opinion filed Dec. 29, 1926, 


MR. IUETI OF THOMSON delivered the opinion of the 


The plaintiff James Geranaki, brought this 
action against the defeniant, John Josefik end hie son 
Joseph, to recover damages for personal injuries received 
when & wagon he was driving was run into by an automobile 
belonging te the defenaent John Josefik, which at the 
time was being driven by his son, Joseph. After verdict, 
but before judgment was entered, the suit was dismicaed 
ae to Joseph, and judgnent wee entered against the defende 
ant John Josefik, for $700, the jury having returned « 
verdict finding the issues for the plaintiff and assessing 
his damages at that amount, The defendant John Josefik has 
perfected this appeal from that judgment, 


The evidence showed that the defendant father 
and his son were employed by the same concern and the son's 
work for the dry was over about half an hour before that of 
his father, On the dey im question » niece of the family 
of the defendent had been assisting bis wife in some work 
about their home and when Joseph reached home from his work 
that afternoon, 2 little before five o'clock, his mother 


SOG0E - Tal 


esd REYES of eam 


‘We eeiieaga: > stron tawer 
MOH’ ARG 


Pike OP KG PLN ery wale Rap eile 


. om 
- aPa00 os) | . v 


Mak wee te hey woe Pee ay 
? 3D) 
YTHLO ahs ce pegs aps fer yt Wey, BROW 


Te) Re ee) 


\eivahamee these §M3 Pee ay anya 


Yur Tes 


988 88 994 pertt notmtqd 


be ETS Sat ee ee Se 
dt to MOLAiGo oft boxevi tar Ogu? pl iM 
Pi ria ag hae etait une e 


fe 


‘G herria aa Byes wale i oy te 

elite ‘saquerd (teasers) anal Vise aieiq orth o> “8 saat 

oe eit Ome A toeot adoy ptanhasteb ode temiage nostow 
elidorctus aa ye otal awa Gew gaivigh eum of moyon a cede 
eat te dotdw ,Attesel anol taanasteh pr f wakyanteg 
folotev Torta .dgesot .a08 atd W noviah gat od aay omit 


a: Genet eRe 
heaeient> saw tiga sat sbetetas aw taongbut or 


obasted oft toni ays berotae sew Ww trong but Sas stqeaot | or as 
a bemiuds. gat vad ma ode s0O75 s0% react to tas 


goteeoens Sue Tiitaielg edt rot oomnes, ott $ gatbalt 
ses) AAs ae 
ead ALteeot aie darhantah off avon add te. 


fe sesso ag won ca ih be ie 
" Ma Ay oie Sian Ra open (4: 
a Wie te mae UR saat ital 
sodhat ehanudes ode ac silent aimee sh Mi pe 7 ae 
Wn 7 Lh Op Rn 
e'now off ban ateoneo amen oft yd hoyelqmo orew moe @ fb 











te saa? oroted xvas ao Y6ed tuoda xevo sow ab odd OR steow 


vilmat od? to soeta @ aokteeup alvyab dt gO yaaa okt ‘ 
tow omen at otiw eld guttalend med hat sanhosteh oft to 
ron aid wor? owed beroaer dqseot asdy dps iach sal i 
tedgon att gman ovr erot ed ae Bs vise 





oan 


told bim to take his cousin home. Gomplying with that 
request from his mother, he vot out the car, which wae 

a Ford touring oar, and accompanied by his two younger 
brothers and his couwmin, he proceeded toward the home of 
the latter. While doing so, the collision involved in this 
ease took place, 


At the close of the plaintiff's case, the defend= 
ante moved that the plaintiff be required to eleet which 
of the defendants he would proceed azcninst, That motion was 
denied, The motion of thedefendents for a directed verdict 
was also denied, Both these motions wore renewed at the 
Close of #11 the evidence, and the court again denied them. 
The iesues being submitted to the jury, they returned the 
verdict to which we heave referred, and after the verdict 
was returned, the plaintiff's evilt was dismissed as againat 
Joseph, on the plaintif7"s motion, and the court then overe 
ruled the motion of the defeniant, John Josefik, for a 
new triel, and entered judgment against him on the verdict. 


In suppert of the appeal if is contended that 
as the plaintiff's evidence disclosed the fact that he wes 
endeavoring to hold the son, and also his father on the 
theory of yespondent superior, he could not join them in 
one action, and that, therefore, the trial court erred in 
not requiring the plaintiff to elect which one he would 
proceed against and todismiss the other out of the ease, and 
that thie error could not be cured after verdict, by then 
digmissing the case as to the son Joseph, Incour opinion, 
that contention is unsound, When the suit was disnissed 
as to the son, Joseph, it was left as 2 suit between the 
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plaintiff and the father, John, Josefik, as though the 

son had never been in the ease at all. In our opinion 
Postal Tel fable Co. vo Likes, 226 Ill. 249, 265, 
and Lerette v. Director General of Railroads, 306 111, 348, 


support the plaintiff's contention thet it was proper to 
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permit him to diemies the suit as to the son, after verdict, 
and then have judguent entered on the verdict against the 
father, notwithstanding the distinctions which the defande 
ant seeks to draw between those oases and the case at bar, 

on the ground that here the defendant submitted motions 
requiring the plaintiff to elect, prior to the submission 

of the issues to the jury, whereas no such motions were 

made in the cases cited, and further, that in those cases 

it was not sought to hold one of the respondentea on the 
theory of respondent superior, while that is the situation 
in the cage at bar, We oan conceive of situations which 
might materially affect the question of the azount of 
damages to be assessed, where it might be considered error not 
to require a defendant, who might have been improperly joined 
with another, to be eliminated before the issues were sube 
mitted to the jury, but in our opinion no such situation is 
presented here, 


The contention is made that the trial court erred 
in rulings involving the instructions. In ome of the given 
instructions the court quoted the stetute to the effect that 
*Wo person shall drive a vehicle of the first division as 
deseribed in section 2 of this Act, upon any public highway 
in thie Gtate at a rate of speed greater than is reasonable 
and proper, having regard to the traffie and the use of the 
way, Or #0 as to endanger the life or limb, or injure the 
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our opinion there wes sufficient evidence in the record 

to make out at least a prima fagie case az to the character 
of the locality in which this collision took place. The 
evidence shows that there me a double track atreet esr line 
along 26th street. Om oross-examination of the plaintiff 

by counsel for the defendant, he testified that 25th street 
was a “business street”; (3) the part of the Motor Vehicle 
Act referred to in the instruction, providing that certain cire 
cumstances shell be considered as prima facie evidence that 
the person operating & motor vehcile is running at « rate of 
speed greater than is reasonable and proper having regard to 
the traffic and the use of theway, or se ag to injure the life 
or limb, or injure the property of another person, is applic- 
able to a oase such as the one ot bar; (4) and (6) it was not 
necessary to plead the Niotor Vehicle Act in the declaration, 
The general allegations of negligence were sufficient, 

In contending the contrary the defendant relies upon the case 
of Horn v. Berg, 210 Ill. App. 338, The pertinent allegation 
of negligence in that case was contained in » count which 
charged that it was the duty of the defendant in driving his 
automebile "to look shead and to keep said automobile under 
control so az to be able to stop the same in time to avoid 
injuring” the plaintiff, who had been ® passenger on & 
street car and was atruck by the defendant's automobile as 

‘ he stepped from the front platform of the car to the street, 
and the count alleged that the defendant had failed in the 
performance of that duty and had *negligently failed to so 
look ahead and to keep said automobile under control," as 

& result of which the plaintiff had been injured. That being 
the allegtion of negligence contained in the declaration, 
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the court gave the jury an instruction based upon the Motor 
Vehicle Act, relating to the speed at which motor vehicles 
may be operated on public highways, end it was contended that 
the court erred in giving the jury that inetruction, because 
the declaration did not contain any allegation to the effect 
that the defendant's automobile was being operated at any 
particular rate of speed or at an unreasonable or improper 
rate of speed. It wos held that the giving icf the instruc- 
tion was improper for the reason urged; this court saying 
that the sllegstion in the declaration, charging that the 
defendant had been negligent “in failing to look shead and 
keep his automobile under control” was not "broad enough 

to include a violation of the statute regulating the speed 
of motor vehicles on public highways, The mere fact that 

® Vehicle is not under control does not necessarily imply 
that it is being operated at a epeed in violation of thie 
statute," In the onse at bar the negligence eharged spainst 
the defendant in the declaration wad that the automobile 
was driven “carelessly, negligently, wrongfully and improperly," 
beenuse of which it collided with the plaintiff's horse and 
wagon and did the damage compleined of. That is a much 
broader allegation of negligence than was contained in the 
declaration involved in the case of Horn v. Berg. Whereas, 
in thet case the allegation that the defendant was negligent 
in failing to look ahead and keep his automobile under cone 
trol, was not broad enough to imply negligence in operating 
it at an improper rate of speed, we are of the opinion that 
the charge found in the declaration involved here is broad 
nous to cover that element of negligence, and, therefore, 
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the instruction here complained of is not open te that 
objection, In the case of Lamley v. Crawford, 228 111. App. 
$90, one of the counte in the declaration charged that the 
defendant Crawford, through his chauffeur, "negligently, 
carelessly and improperly ran, managed and operated his 
moter vehicle® eo as to cause the damages there sued for, 
The court held that the evidence showed that the chauffeur 
referred to had operated the automobile he was driving, 

in violation of the provisions of section 33 of the Motor 
Vehicle Act, in that he attempted te pass in front of 
another automobile coming into the intersection from the 
right, under such circumstances as to show that the other 
vehicle had the right of my. It was held by this court 
that the general sllegations of negligence above referred 
to were sufficient to include auch negligence and that 

At was not necessary to mention the Motor Vehiole Act in 
the declaration. ‘he case at bar is not one in which the 
Plaintiff has alleged one negligent act in his declaration, 
and procured the trial court to instruct the jury as to 

the liability of the defendant for the commission of a 
different negligent act. The negligence alleged in the 
declaration was general and inclusive of such as was 
mentioned in the instruction complained of. Wer is the 

car at bar one in which the pleintiff has declared on a 
common law right of action in his declaration and procured 
the court to instruct the jury on ® statutory right of 
action, The statute referred to in the instruction and there 
queted from, is in part declarative of the common law, and in 
part it lays dom a rule of evidence es to what shall cone 
stitute prime facie proof of negligent apeed in operating 
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an automobile. (5) The instruction was not peremptory 
and therefore it was not necessary thet it include #11 
the elements essential to a recovery by the plaintiff. 


Another inetruction given by the trial court 
was to the effect that if the jury found that the def endo 
ant John Josefik was the owner of the automobile and kept 
4% for the pleasure and convenience of hie family end, 
whether expressly or impliedly, permitted his son, Joseph, 
to drive it; and if they further believed that the accie 
dent involved in thie oase occurred while Joseph was 
driving the oar for the pleasure or convenience of the 
family, then the defendant father would be liable to 
the same extent as if he had been driving the car himself 
at the time of the aollision. It ie contended that the 
court erred in giving thie instruction to the jury, 
beenuse there ig 0 evidence in the record tending to show 
thet the Ford touring car which the defendent admitted 
he owned and which he also admitted wae being driven 
by hie son at that time in queation, was kept for the 
pleasure or oonvenience of the defendant's family, and 
for the further reason that the evidence was sot sufficient 
to show that the car was being used by the gon at the tine 
of the Accident with the consent, either express or implied, 
of his father, but, on the contrary, against hic express 
directions that the son was never to use the oar without 
his consent, The evidence bearing on these contentions was 
as follows; One Kastengren, a law clerk enployed by counsel 
for the plaintiff, testified that sometime prior to the 
trial of this case he went out to serve o lien notice on the 
defendant and at that time asked the defendant certain quese 
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tions among which was one as to ehether the defendant had 
requested hie son to take his relative home on the day this 
accident happened, snd he gaid he did. The defmdant testie 
fied that he owned the car in question but that he wae not at 
home when Joseph left to drive his cousin home; he denied 
the conversation testified to by the last witness referred 
to, He further testified that he knew this niece of his 

wae doing some house cleaning at his home that day, but 

he had no conversation with his son before he left about 
taking her home. He testified that he drove the car himself 
and also that he had hie son Joseph drive the car for hia, 
but that Joseph did not have permission to use the car whenever 
he wanted to, and he did not know he was going to take the 
ear out on this occasion. The witness said further: "He 
never takes the car out without my permission, except on 
this occasion he did. Otherwise always before he got my 
permission and he always has to have my permission. My son 
was not supposed to take the lady home without my orders * * * 
that wae not the first time she had visited us. She hed 
been at my house before lots of times. uy son had never 
driven her home before on other occasions." Joseph, who 

was 16 years of age at the time of the accident, testified 
that when he reached home from rork on the afternoon in 

: question he found his cousin there and *my mother told me 
that she wants me to take my cousin home. My mother directed 
me to takeimy cousin home, * * * Then I went to the garage 
and got the oar*® and took his cousin home, =~ "my two little 
brothers were also in the car with me * * * I was driving 
the car about six years * * * uy father was not home when I 
left with may cousin * * * He did nottell =e to drive anybody 
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home * * * My mother told me * * * I took her home that 

day because she was tired. * * * The automobile I was 

driving was my father's, I have driven the machine before 
that day." He was asked on direct examination whether 

he ever drove that machine without his father's consent 

and his anawer was in the negative, On cross-exemination 

this witness testified that he could not remember how old he 
was when he first started to drive a car “because I could 
drive a car when 1/little boy*, less than eleven years old, 

He was asked whether he drove hie father's; ear when he was 
eleven or twelve years old and he said he did. He was then 
asked whether his father always gave his permission to drive 
it. The record then shows that no response was heard to that 
question, end he was then ssked whether he always asked his 
father if he could drive the car and he answered, “Yes, I 

had to ask hia for permission." He then testified that he 
drove it on this occasion without asking tis father, because 
hie mother told him to take his cousin home. He waa then asked, 
"Your mother frequently ordered you to drive the car, isn't 
that true?” He anevered that it was. In rebuttal, one 
Wojerowski, testified that he cnew the plaintiff and that 

on the day after the accident he accompanied one of the lawyers 
for the plaintiff to the home of the defendant, to see what 
damage had been done to the Ford car, and that on that occasion 
he had some conversation with Joseph, in which he stated that 
on the day previous he had hed « sisterein-law up to his house 
that had done some painting that day and after they got through 
his father told him to take the Ford out and take her home, 


which he dids It my be that some patts of this evidence 
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were entitled to little weight, but on the whole case, it is 
our opinion that it was for the jury to decide whether the fact 
was that the defendant maintained the automobile in question 
for the pleasure and convenience of bis family and also whether 
he permitted his son Joseph to use the car for those purposes, 
either expressly or impliedly, i, oonneoction with that issue 
presented to the jury, the instruction was proper. We are 
further of the opdnion that the instruction does not contain 
any assuuption that the son was negligent in driving the 


Gar, ae the defencant contends, 


it is further contended thet the trial court 
erred in refusing to give two instructions submitted in 
behalf of the defendants, By one of the instructions it was 
sought to tell the jury that if the driver of a vehicle 
approaches a highway intersection “under such conditions 
of traffic as requires of him to give and yield the right 
of way to intersecting travel from his right, and he does 
not so yield the right of way, then such action would be 
@ Violation of the law regulating travel upon the highways 
and would constitute negligence wpon the part of such person.* 
It is not error te refuse to give an instruction which is 
merely an abstract proposition of law. Woreover, we are of 
the opinion thet theinstruction fails to state the lew 
accurately. Counsel for the defeniant oxlle our attention 
to the case of NoGarthy v. Fadin, 236 111, App. 360, and 
contends that one who disregards the law ae to right of 
wey is guilty of contributory negligence es matter of 
law, With that proposition we are unable to agree for 
the reasons we nave eat forth at length in an opinion which 
is this “*y being filed by thie court in the case of Heidler 
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Hardwood lumber Go. v. Wilson & Bennett Ufg. Co., Illinois 
Appellate Court, First District, case #30913, The instruce 


tion referred to sought to tell the jury thet 4f the driver 
of a vehicle approached an intersection "under such conditions 
of traffic as requires him to give and yield the right of 

way to intersecting travel from the right," then he would be 
guilty of negligence if he did not so yield, but the instruce 
tion failed in any manner to advise the jury as to what 

“such conditions of traffic" were, 


The other instruction offered by the defendant 
and refused by the trial court, of which complaint is’. 
made, is open to the same criticism as the last one noted 
in connection with the instruction just referred to, By 
this instruction it was sought to state to the jury thet 
the statute provides that s11 wehioles traveling upon public 
highways shall give the right of way to other vehicles approache 
ing along intersecting highways from the right, and shail 
have the right of way over those approaching from the left; 
and further, that if the jury believed from the evidence 
that the plaintiff's horse and wagon and the defendant's 
automobile "were in such position with reference to each 
other thak the defendsnt was entitled to have the right 
of way over 55th Avenue ahead of plaigtiff's horse and wagon," 
then it was plaintiff's duty to allow the defend=nt to pase 
over the intersection first; and further, that the expreasion 
“right of way; as used in the statute, meant “the right to 
pass across an intersecting highway ahead of intersecting 
travel and free from obstruction or hindrance from such 
intersecting travel,® There was nothing in either of these 7 


“tse 





siontTtt ..90 sath yvonne s pouty wv 
~cuttomt sdf .81QOU} omad ,folrdeha texst (Faved etait 
Sovtch ont Viwdadd Yewt” sits trad ‘byt QubW oo be eted na” 
eecteinnce Mowe robe” mottosewerat as hodvabitqys Ofodder 3 
Yo Hight ont Diety ban svty Oo WAM Borkuper as DEYiar# te 

od Biwoe od edt “fright ott govt fevexd gittpeprexal of Yow 
wourtent dt ded ybfoby ow fom Hh off 22 bday iigen té ye tteg’ 
$e OF om vret om? selwde ov ronman Ye at botkey mony 

sor nw W Wiha emot ) itoara® 


stayed hinds Whe ea patie 
tnehneteb att qd berette mn idemtgont nr elle 

“phatidateloeos chide to .fuwod Lated at yo heewter bas 
peden ono teal oft en meloitizo enna ad? a a bet 

yi .o¢ borestor teat sottowrtedt edt dthe goltosnaos 
suds ust, oct of efnde of Pitywoe wiv 91 ‘hatvbithilad ‘Gta? 
otiduq mom gatievest seloidev Ila sady obtvory sfitate ott 
efonorqrs aeloldey sete oF yaw to diy ie ‘ody ovig Lisde mcemigid 
{fate bik .téyty odd moxt eyawigid galdoodteta. gitots gat 
j¢%ef ad@ mort gattoveriqa soot reve yer to Fiyit ont vail 
eonebive od? mont beverfed Yay sue ta sade peedeelY baa 
St fashneked of} dae aogew bus saved a" Ytiewiele ond badd 
toes of enmoreter Wtiw aoltiecg dove al wrowY eLidoabtda 
diy ix ott ovad of belt toas wow tanbestos ote melt beige" 
cpnopaw tine wikis utYhtbiptintey’ he bien da waibeviik del’ sel’ Nailie 
oun Of trateed oft wore of yaub gt Yrttatwly www $x while’ 
avlenetqxe eft tate .xottrwt bas patl? nottovetad at one! evo 
OF tigia ed¥° dnden <etutare odd at boow ivy “phen to digital 


bt ee, 






S 

























¥, 
wy uf an eee 
ROR xe. Fe 


ee] Zo 


instructions giving the jury any inforsation as to what the 
relative positions of the horse md wagon of the plaintiff 
and the automobile of the defendant should or might be, which 
would result in giving the defendant the right of way over 
the plaintiff in crossing the intersection, By the submission 
of such instructions as these the defendant was treating the 
question of whether his automobile wes “aprronehing the 
intersection® in question, within the meaning of the statute 

' @nd so as to make the statute applicable ag a matter of fact, 
Where that question is one of fact for the determination of . 
the jury, they should be acourately instructed ae to the cir- 
cumstances under which the statute may properly be applied, as 
indicated in the opinion being filed this day bythis court 


These instrude 





tione failed to do that and they were properly refused. 


The defendant aleo contends that the evidence showed 
that the plaintiff was guilty of econtributery negligence as 
a matter of law, Op thet Question the plaiatiff testified 
that he was driving hie wagom south on S5th Avenue on the 
weet side of the street about three feet from the curb, and 
that as 25th street was a though street, he made « full stop 
at the north side of that street and looked both ways, He saw 
the defendant's sutomobile approzching about # block and a 


half away, and concluded he had plenty of time to pass over 
the imterseotion before the automobile reached him, He had 
nearly cleared the rail of the eastbound street car track on 
85th street, when the defendant's automobile traveling east, 
partly in and partly to the south of the eastbound street car 
track, atruck the rear end of the wagon, He testified further 
that he dia not see any street oars going in either direction, 
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at the time he passed over the intersection, but that 

he saw such s oar after the scoident, His horse was 
walking as he proceeded over the intersection. Two boys, 

one 16 ond the other 18 years of age whe bad been helping 

the plaintiff in his occupation of delivering vegetables, 

were sitting in the back part of the wagon et the tine 

of the collision. They testified in corroboration of 

the plaintiff as to the facts of the occurrence, For the 
defeniant, tis son testified that eas he approsched this ine 
tersection, there wae a west bound street oar just leaving 
65th avenue and there was some building asteriel piled up 

at the northwest corner of the intersection; that he first 

saw the plaintiff as he emerged from behind the street car, 
driving his horse and wagon over the intersection and at this 
time the witnese was about even with the sidewalk and was going 
12 to 14 mikes 2n hour; that the horse was running and "was 
on about the lest track;"thet the witness then blew his horn 
and stepped on the brakes and swung to the left, the front end 
of the automobile striking the rear end of the wagon. On crogse 
examination he testified that he was about 9 feet away from 
the horse when he first saw it, and he also testified he 

Was at the sorth and south crosswalk on the west side of 55th 
avenue at that time, end that he could stop within two or 
three feet going 14 miles an hour, He then explsined that 

he took about 9 feet to stop on this occasion “beenuge he 

did not have a very big load in the oar," Joseph's courin 
gave testimony corroborating his version of the occurrence, 

ip that state of the recor’ we are clearly of the opinion 

that the questions, not only of Joseph's negligence but 

alse of the plaintiff's contributory negligence, were properly 
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submitted to the jury for their determination, 


Bor the reasons we have given the judgment of 
the Superior Court is affirmed. 


JUDGMENT AFFIRMED, 


TAYLOR, Ped. AND O* CONNOR J» CONCUR. 
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¥. Atlas, appellee, v. Polish Progressive Press Company, 


ent. Gen. No. 31,000. 
aT 629. 
948 ete Pike. 
Suit to recover rent on oral lease. Judgment for plaintiff. 


Municipal Court of Chicago; 






. ‘Superior Court of Cook county; co 
m the Circuit Court of county ; 
County Court of county ; oS 
, Judge, presiding. Heard a * 
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STANLEY V. ATLAS, 


Appellee, 
APPRAL PROM 
ve MUBICIPAL COURT, 
OF QHIGAGO, 
POLISH PROGRESSIVE PRESS 


COMPANY, @ corp. , 
Appellont, 


2431.4. 629 


Opinion filed Dec. 29y 19236, 


MA, JUSTICR THOMSON delivered the opinion of 
the court, 


By this appeal the defeniant seeke to reverse 
@ judgment for $500, recovered aguinet it in the Municipal 
Gourt of Chicago, by the plaintiff, Atine, who brought 
this sotion to recover one month's rent, either on the 
basis of an oral lease which he claimed he hid with the 
defendant or on the basis of use and accupation, 


We are this dey handing: down an opinion in case 
Wo. 30999, in this court, between these same parties. Thet 
case was an action for rent covering duly, August and Sept= 
ember, and the case et bar was an action for rent of the 
same premises for the month of October. The reasons we 
have set forth at length in the course ef our opinion in 
that ease, are equally applicable here, tat it will not be 
necessary to set them forth again. 


For the reasons referred to in the opinion in the 
other case, the judgment of the ihmicipal Court, appealed 


from in the onse at bar, is affirmed, 
) JUDGMENT AFFIRMED, 


TAYLOR, P.J. AND O' COMHOR, J, CONCUR, 
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STANLEY V. ATLAS, 
| Appellee, APPEAL FROM 
Ve MUNICIPAL COURT, 


Fa OF CHICAGO, 
POLISH PROGRESSIVE PRESS 


GOMPANY, @ corp., 943 1.A. 629 


Aprellant. 
Opinion filed Dec. 29, 1926. 


MR. JUSTICE THOMSON delivered the opinion of 
the court. | 


By this appeal the defendant Company seeks to 
reverse a judguent for $1500, recovered by the plaintiff 
Atlas in the Municipal Court of Ghicage, in a suit brought 
by the latter to recover his claim for rent of certain pre- 
Mises occupied by the defendant, for the months of duly, 
August and September, 1925. 


The record shows that the premises in question were 
conveyed to Atlas by warranty deed on Jume 6, 1925, the grantor 
being The Polish People's Home Association, Previous to that 
time the defendant company had ocoupied the same premises a6 
@ tenant of the Home Association, When the title to the 
property was conveyed to Atlas, the rent for that month, 
which was $500, was adjusted between him and the Home: 
Association, Atlas getting credit in their settlexzent for 
that part of the rent covering the three weeks of J,,ne, followe 
ing the date upon which he acquired title, The basis of the 


olaim of Atias against the Press Company for rent for the 
three months following, for which this action was brought, 
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was an alleged oral lease between the parties, which he 
contended he had entered into with the Company, through one 
Olasewski, et the time he acquired title,and which had later 
been confirmed and ratified by the board of directors of the 
company, Op the other hend, the defendant took the position 
that the plaintiff, Atlas, wae not in fact the owner of the 
property, but thet the Home Association was still the ower 
and @ntitled to the rents; and further, that Olesewski had 
no authority to negotiate an oral lease with the plaintiff, 
and, in fact, thet he hed never entered into any such Lease, 
or if he had, that it bed never been ratified by the board 
of directora of the company, as the plaintiff claimed, 

The issues were submitted to a jury, resulting in a verdict 
for the plaintiff and the judgment appealed from, 


In support of its appeal, defendant contends 
that the trial court erred in permitting Atlas to testify 
that he wos the owner of the property. In our opinion, 
the court did not err in overruling the defendant's objec~ 
tions to that testinony, 3 Wigmore on Evidence, Section 1960, 


o, June 6, 1925, when the plaintiff Atlas received 
his warranty deed to this property, executed by the Home: 
Association, four people were present, who, in addition te 
the plaintiff himself, were his lawyer, whose name wae Bisek; 
Olezewski, and another laryer whose aame wes £11, ‘These four 
met th Ull's office. fhe plaintiff in the course of his 
teatimony evatsa that Bisek was there as the representative 
of the plaintiff and that there wae aleo present "s representat- 
ive of the Polish People's Home Association," whose name was 
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Olszewski, He further testified that Olszewski produced a 
warranty deed to the property at thet time and delivered it 
to him, the plaintiff, in exchange for s certified check 
whieh he handed to Oleazeweki. The defendant objected te 
the testimony that Olezewski wac there as the representae 
tive of the Home Association, and now contends that the 
trial court erred in overriling that objection. In our 
opinion, the objection was properly overruled. <A statement 
to the effect that one is present at a given conference or 
meeting, representing the Home Association, is o statement 
of a fact, just as the statement that Bisek was present 

at the conference in question representing the plaintiff, 

is a statement of fact, Whether Olesewski was duly authore 
igved to represent the Association, or what the extent of 
his authority might have been, ia in no way, involved in 
the bare assertion that he was present on that ccenagion, ree 
presenting the Acsociation, It would, of course, not follow 
from the fact that Oleseweki wae there as the representative 
of the Association, that the latter would be bound by any- 
thing he did or said at that conference, in the absen eof 
further proof, to the effect that he was duly authorized 

by the Association to act for it and that whatever he said 
or did, was within the seope of his authority, Merely the 
statement by the plaintiff, that Olesewski wae present, re- 
presenting the Association). was, in our opinion, competent. 


The defendant makes the further contention that 
the trial court erred in refusing to admit evidence whieh 
was offered in an attempt to show that the warrenty deed from 
the Home Association to the plaintiff, which the latter in- 
troduced in evidence, was, in fact, a mortgnge, citing 


German Ins, Co. v- Gibe, 162 Ill. 251, and other cases. 
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It is entirely clear, not only from certain offers of 
testimony made by counsel for the defendant, in the course 
of his cross-exanmination of the witness, Atlas, but also 
from parte of the testimony of that witness, as it appears 
in several places in the course of sis cross-examination, 
thet what the defendant was really trying to show was that 
although the deed from the Home Association to Atlas was, 
on its face, a warranty deed, the real situation was that 
at the time such deed was given an agreement or arrangement 
was entered into between Atlas and the Home Association, 
whereby the Association was given the right to reepurchase 
the property at any time within a year, upon the payment of 
& sum which the parties then agreed upon, Although it is 
true that on several ocongions during the crogs-examination 
of the plaintiff, as well as during the examination of one 
or two of the defendant's witnesses, offers of testimony 
to this effeot were rejected by the trial court, on objec= 
tion of counsel for the plaintiff, it further appears thet 
in several other instanees, counsel for the defeniant was 
able to bring out this situation clearly, - on at least 
one occasion the court itself adding © question or two 
which served to bring out that the situation between the 
parties was as the defendant contended. It was alse clearly 
made to appear, by evidence which was admitted and is to be 
fownd in the record, thet the fomes Association wae indebted 
to Atlas on & loan and for that reason, title to this proe 
perty was conveyed to him by mesons of the deed in question, 
with the agreement for repurchase above referred to. in 
other words, the situation which at some places in the 
record the defendant was precluded from showing, by the 
Objections which it is now contended the trial court erred 
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in sustaining, at other places in the record it is shown 
the defendant succeeded in bringing out and making clear, So 
even if we may consider that the trisl court should not have 
made the rulings complained of, we are of the opinion that 
they may not be considered as having done the defendant any 
harm, Moreover, we are further of the opinion that even 
though all the defencant contends for in this connection is 
conceded, it would not follow that the plaintiff would not 
be in a position to lease the premises to the defendant, 

es he glaimed he hed. That would all depend upon the terms 
that may have entered into the alleged agreement, which 

was entered into between the Home Association and the plain- 
tiff. That the terms of their arrangement were such as to 
entitle the plaintiff to the rent, of the Home Aesociation's 
tenant, the Presa Company, is indicated by the fact shown uy 
the evidence in the record, that the Home Association having 
collected the rent, which amounted to $500, for the month 

in the midst of which the title was pissing to the pleintiff 
under the deed, allowed the plaintiff « credit for that 
period of the rent for that month which wae represented by 
the part of the month which remained after the diate of the 
transection, | 


The defendant further contends that *the court 
erred in ruling out 811 evidence that the deed in question 
was authorized neither by the Soard of Directors nor the 
stockholders of the grantor corporation, was without cone 
sideration, and was not the deed of the grantor." The only 
specific offers of evidence made by the defencent, as shown 
by the record, so far as the deed in question is concerned, 


were offers to show that the deed was in fact a mortgage 
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or that the giving of this deed was coupled with = condition, 
We have already stated that in our opinion the record shows 
that the real situation which surrounded the giving of this 
deed was shown. Om the offer of evidence as actually mde 
and shown in the record, we do not find any euch error as 

in our opinion would justify a reversal of this judgment. 

It wag nowhere shown, nor was there any offer to prove 

that the Home Association was claiming that the defendant 
was under any obligation to it for rent of these premises 
after the month of June. 


On the iseve of whether the parties entered into 
an orsl lease, as claimed by the plaintiff, the defendant 
contends that the verdict and judgment appealed from are 
ageinet the manifest weicht of the evidence, On this 
point the plaintiff testified that at the timein question, 
when he received the warranty deed conveying title to these 
premises to him, he and his lawyer, Bisek, had considerable 
talk with the other lawyer, E11, and with Olezewski, about a 
lease to the premises to run from him, the plaintiff, to 
the Prese Company; thet the question of this lease was 
raised by Olesewski, who wanted @ lease for five years, 
but the plaintiff told him he was wnwilling to give him a 
lease for nore than three years, at 4 rental of $509.00; 
that no objection was mde to that price but that they dige 
cussed the matter of the length of the term; that one of the 
parties wanted a long form lease, wt one was not available, 
a0 Ell prepered a short form lease, which the plaintiff 
signed and delivered to £11 and O)szewski at that time, Ell 


promising to have the lease signed by the defendant and dee 
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livered to Bisek; that the pleintiff then stated that until 
a written lease was executed by the parties, the defendant 
was to remain im possession as tke tenant, from sonth to 
month, at a $500 rental, ad "they said, ‘211 right, the 
lease will be signed and we will pay you $500,'* The 
plaintiff's attorney took the stand and testified to the 
same effect, The jury were instructed by the court to the 
effect that if a lawyer for a litigant found it was going to 
be necessary to offer himself in a case ss a witness, he 
ought to cease acting ag the attorney, and the court further 
instructed the jury thet the testimony of one who is act- 
ing in the conse as a lewyer for one of the parties, was 
“entitled to but little weight." fhe plaintiff testified 
that later, during the months of July end August, he 
attended several meetings of the board of directors of the 
Gefencant Press Company, at their request, and at these times 
he demanded the rent which he claimed was due; and on each 
oceasion they did not deny the rent was due or take the pesi- 
tion that he was not the owner of the premises or not entitled 
to the rent, but they requested bim to give them some further 
time, explaining thet their receipts had not been such as to 
make it vossible for them to makethese payments. He else 
testified that he demanded his written lease and that they 
replied that “they could not execute the lease because 

it was unsettled at that time, = they heven't got enough 
money to release the bill of sale which I needed at that 
time.* Just what thet means, we are unsble to determine, 

It would seem from a mumber of statements appearing in the 
record, that the plaintiff had loaned considerable money 

to the Home Agsociation ond that they had given him the 
warranty deed to this property, with an option giving them 
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the right to buy it back within the year, ae security. 

It would also seem, from references in the recerd, that 

the plaintiff was looking tothe Press Gompany as well 

ag to the Home Association for the payment of this loan, 

At least it appears that there was «© loan owing from the 
Presse Company to the plaintiff, Whether that was the 

same loan as the one owing to him from the Home Association, 
_ die not clear, Although these two organizations were 

| separate corporations, it would seem from the record, and 
indeed it was stated upon the oral argument of this cage, 
thet these two groups were "all the same crowd.” For 

the defendant, three of the members of the be rd of 
directors of the Preas Company testified thet when the 
pkaintiff appeared at the meetings of their boerd, in 

duly and August, end demanded that they pay him the rent 

he olaimed to be due and requested them to execute a 

lease of the premises, they refused to make any such pay- 
ments ‘or to execute a lease but that no such reasons were 
given, as the plaintiff testified about. One of them testi- 
fied thet on one of these cocasions the plaintiff was asked 
how he got a deed to the premises and that Atlas explained 
that, and added something to the effect a deed/better than 
@ third mortgage, One of them also testified that the 
plaintiff claimed that Olesweski had made an agreement about 
the lease, and someone who was present asked the authorized 
him to do that; and Olezewski, who was also present as a 
menber of the Hoard of Directors, spoke up and "said that 
would be for the good of the institution;* and Olszewski was 
then asked what euthority he had to enter into a lease, and 
he anid he had none, This witness denied that they had re- 
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— 
fused to execute a lease because of their financial con- 
dition, but stated that it wae because they took the posie- 
tion that the Home Association still owned the property, 
One of these witnesses testified thet Bisek, who nocokmpanied 
the plaintiff to one of these meetings of the board, stated 
that they ought to recognize the slaintiff as their landlord 
because he had a deed to the property; and thet the witness 
then apoke up end mentioned the fact that the deed was, in 
fact, & morteene, and that they would not recognize that, 
adding "De you expect us to pay rent to two people?* 


Olesewski testified, admitting that he was present 
at the conference in E1l's office in June, 1926, and that 

the warranty deed which the olaintiff had introduced in 
evidence was delivered to him at thet time, by the witness, 
but he denied receiving any check from the plaintiff on 

that occasion, He admitted there was a discussion there 
about @ lease but he stated that he took the position that the 
defendant company ought to have a lease from the plaintiff 

to show that they had a right to cecupy the premises, in case 
the Home Association did not exercise ite option and the year 
expired, leaving the plaintiff’ as owner of the premises, This 
witness further testified that all propositions made by the 
plaintiff, as to the terme of the proposed lease, involving 
beth the period of the lease and the rent, were metby the 
witness with the statement that he had no authority to make 
any agreement as these were matters that would have to be 
determined by the Soard of Directors of the defendant company, 
The witnesses for the defendant admitted that promises were 
made to the plaintiff at one or more of these meetings, ine» 


seh 
09 Katenantt tied? Ye eeu a0ed asael 2 stimexe of beaut 
-fece sf? sour yore awtrapad saw a tase borate ‘tu “eo bab 
sweragene ett eave itive mo Leatoonsa enol ons ¢ id? mold 
hetaaqdiooss ote xoe te tele bartignag soscont ie neta © ond 
betate sbrsed gt? Te rgakt ons seed. to a0 ot ‘tuivalety ‘ode 
bxofhast tet? as Wivaiale ade Oaligooe ‘ot ‘tdowe Yedt “fade 
eased ix edt ¢adt bas jxsueqerq add o¢ besb a bad ed Sanaeed 
aL .eew boob odd falt tout odd bemotéaee bas di Oddqa ‘dedt 
«tail? @alagosor fon bivow yadd tadt ‘bas leyagdrou A (dont 
"Totqoor owe of tne eq or leas te ‘woy of" galhia 


| aa nied ae tH Me oy z AUT 


toseetq ame Of tad? gtd? imhe obpanens . eA : ¥en aig 
tat sae ,B80L ,oauh af wottte airs at. ante: S . 

ni beoubortak bad Vtinsaly. odd dokdw heed. Ainerse ot 
wtnentie off wi gould fad? da nid ot boseviled. saw eoumbive 

ao Yitsels edt sort donde we patvrooen Satan od tad — 

ered? aotewoukh a paw aved? bet? limba ol, stotesone tad 

ant edd mettteod wt doct on tad? betete wd. sud, eaaes., 4 tuoda 
Vivetal; edt? wrt aaael os even of tdyvo yaaqmeo duabsetod 
onc at ,enalneng ait Yume of Hdyls # bad vais sadt.wode, of 
Tsay 9S¢ has noltge ett eedonexe tom bid nolsetoorad omol pale 
alc ,oentnera sit to Teawe ae { titniade edt gatvest, sberigxs 
ot Ye Sbaw Amo Ltimogone Lis 3269 hothstnes redtas aad ty | 
gaivioral .cawol bosoqenq ody ko, samot add of wa ie eemiala é 
edd, Vitem.exom 8007 dt bas MARL $9, 2o, Rabeeg, adi: dim 
ties 02 Winciitus on bad of tnd? saommsate ofp A392" aupagiw 

00 OF avant bison edt exertan grow aval? an teomaoTye, YAR 


nes ae, shousuhe on ania 
S memabenipeambaptonl mgebratig8 





via ab ou as 






















#10- 


volving the making of some payments to him, but they 
testified that these had no reference to payments of 
rent for these premises, but they all referred to a 
loan which the plaintiff held. They further testified 
that the Board of Directors of the defendant company 
never pagsed upon nor confirmed the making of a lease 
with the plaintiff. 


Another witness testified to & conversation 
he heard between the plaintiff and Olszewski, at the 
premises occupied by the defendent, during the month 
of August, involving theuatter of the rent of these 
premises; that the plaintiff had been away on a vacation 
and upon his return came to ask Olszewski about the rent 
and Olesewski “said that he wasn't entitled to any rent, - 
he said that he would pay all the lean,e all the rest 
of the loan that he has to pay for the Polish Association, 
but that he won't get no rent from the Polish Progressive 
Press Conpeny,* 


If the question of the existence of the elleged 
Oral lease rested upon the nuthority of Olesewski to enter 
into speh a lease, we would have to say the verdict and 
judgment were against the manifest weight of the evidence, 
because we do not find anything in the record, showing or 
tending to show, that Oszewski had any suthority to enter 
' imto such a lease, But they jury were warranted in finding 
the issues os they did, provided they believed that a pree 
ponder ence of the evidence showed tt an agreement anounte 
ing to an oral lease was entered into between the plaintiff 
and Olszewski and wes efterward ratified by the defendant 
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company. On that isaue the testimony is in direct conflict, 
that of the plaintiff being to the effect that there was such 
@® Yatification; and that submitted in behalf of the defendant 
to the opposite effet, The jury apparently believed the 
plaintiff's testimony and that of his attorney, in the 

light of the inatruction of the court to which we have 
referred, as against that of the three directors of the 
defend=nt company, and the evidence in the record, all of 
which we have oarefully examined, is sot such, in our opinion, 
ag to warrant this court in holding that the finding of the 
jury wee sgainst the manifest weight of the evidence on 

that issue, 


The defendent compeny had occupied these premises 
@e@ a tenant of the Home Agstociation, previousto Jume 6, 1925, 
The record shows that the #500 representing the rent for that 
month was adjusted between the Home Association and the plain- 
tiff when the title to this property was deeded from the former 
to the letter, het the plaintiff made repented demands for 
rent in July and August is admitted, as is also the fact that 
the defendant continued to occupy the presises, and wee still 
in possession at the time of the trial of this case. 


For the reasons given, the judgment of the 
Municipal Court ie affirmed, ’ 


JUDGHERT AFF IRBED, 
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MAY CENTRAL BANK, © corp., 2431.4. 630 


Appellant, 
APPEAL FROM 


Ve GIRGUIT coURT, 
cs COOK COUNTY, 
UW. 9: FIDELITY & GUARANTY CO,, ) 
& @orp., 
Appellee, 


Opinion filed Dec, 29» 1926, 


WR. JUSTIC’ THOMSON delivered the ovinion of the 


court. 


The plaintiff bank brought this action againet the 
defendant ineurence company, to recover a loss of $13,209.86, 
which it claimed was covered by a Bank Burglary and Robbery 
Insurance Policy, which had been iesued to it by the defende 
ant. In addition to a plea of the general iscue, the defende 
ant interposed special pleas to the declaration filed by the 
plaintiff, in which the defendant set up certain provisions 
Of its policy and alleged that the facts surrounding this 
loss were such ag not to bring it within the terms of the 
policy, It also alleged in another of these pleas that the 
plaintiff had falsely represented that the vault covered by 
the policy was of reinforced concrete construction, but that 
the fact was,it was "sade of material less strong and easy 
to gain access to and that the proximte causd of the elleged 
loss was auch poor construction of the vault." At the close 
of the plaintiff's osse the trial court instructed the jury 
to find the issues for the defendant, Such a verdict having 
been returned, a judgnent was entered in favor & the defende 
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ant and ag@inst the plaintiff, from which the latter has pere 
fected this appeal, 


“The policy issued by the defendant to the plaintiff, 
| insured the latter against burglary of money or securities 
feloniously abstracted from within any eafe or vault covered 
by the policy, “by any person or persons who shall have made 
forcible entry therein by the use of tools, explosives, elece 
tricity, gas, or other chemicals, while such safe or vault 

is duly closed and locked." The poliey also contained a 
Glause which provided, among other things, that the defenét 
ant company was not liable "for. loss or damage from or con= 
tributed to by * * * undue exposure of any uate or vault dure 
ing repairs to either or to the building in which either is 
contained,” The record shows that the description of the safe 
or vault which was insured, as contained in the schedule 
attached to and made a part of the policy, included a statee 
nent to the effect that it was of reinforced concrete, 


fhe evidence shows that when the plaintiff moved 
into the premises occupied by it at the time of the boss, it 
hed a reinforced conerete vault constructed, This wae fitted 
with a solid steel door with four time locks in it, which door 
provided the only means of entrance to the vault. This vaulé 
was divided into two compartments by | steel partition half 
an inch thick. The pert of the vault in front of this steel 
partitition was used to keep records, abstracts of title, silvere 
ware and similar articles left with the bank for safekeeping, 
while the part of the vault beyond the inside steel partition 
euntained a number of safety deposit boxes, and alse a safe in 
which the tellers placed the money from their cages at the 
elose of the bank's business each day. 
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The burglary involved in this case occurred between 
Saturday night and Monday morning. About two weeks prior to 
the time of the burglary, one of the time locks in the vault 
door needed repairing, and a man who wes procured to make such 
repairs took the lock gut of the door, Ip doing this, a steel 
pin which was a part of the mechaniem of the door was sllowed 
to drop out of place. This had the effect of locking the door 
#0 that it could not be opened even with the help of experts. 
The only way to gain access to the vault was by cutting a hole 
through the wall, This was done by some employees of the Chicago 
Safe & Lock Company, It took them all day to chisel through 
the concrete and out the reinforcing steel bars so as to make 
@n opening through the vault wall about 18 inches in diameter, 
After this work was done, & man was put through the hole inte 
the vaujt and from the inside he was able to get the vablt 
door open, When this had been accomplished the plaintiff 
applied to the Chicago Safe é Leck Company for the installa= 
tion of an energency door to be instelled attne point where 
the hole had been cut through the wall, but the company wae 
not able to furnish such a door, 


fhe wault door having thus been opened was repaired, 
but the evidence shows that the opening which had been cut 
through the wall was not repaired at once, but the president 
of the plaintiff bank, with the assistance of some of the 
employees, placed «# steel plate about 2 feet square end one= 
fourth of an inch thick, which had been used as & runway 
approach te the vault door entrance, against this opening 
in the wall, from the inside, and they braced this plate up 
against the inside of the wall by means of several twoeby-fours, 
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the ends of which were braced against the steel plate and 

at the other end against the opposite wall or same upright 
shelving which stood there, They then coved several tables 
and boxes in the vault up agsinst the steed plate, The 
outside ofthe hole was covered up with # piece of board which 
was apparently loese. | The vault remained in that condition 
for approximmtely a week pricr to the burglary, 


The bank had a jenitor whose nase was Anderson, 
He had been in their employ for four or five months. He 
and his wife lived in an apartment on an upper floor in 
the building in which the bank was located, The president 
of the bank and his wife lived in another apartment in the 
game building. The janitor had access to the premises of 
the bank at any time, On Sunday, March 16, 1934, the pee 
sident had occasion to step into the bank premises trice dure 
ing the day, and he found Anderson there on both occasions, 
The first time was in the forenoon and the secnand time was 
about the middle of the afternoon, Gy this latter occasion 
the janitor was standing beside the desk of one of the 
officers of the bank and one of the drawere of the desk was 
open and a large revolver, apparently kept on the premises 
for use in case of a robbery, was lying on the top of the 
desk, and there was a supply of ammunition in the desk drawer, 
which wes open, The president of the bank aleke: the janitor 
what he hed the gun out there for and he said he was just 
getting 1% owt ond was laying it beck, and the president told 
him such things were not to be fooled with, and that he might 
hurt someone, and he directed him to put the gun back where 
it belonged. It appears from the evidence that it was no 
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part of the duties of the janitor to clean this gun or handle 
it in amy way, The record shows that guns were kept in the 
desk drawers of several of the people in the bank, 


Karly on the moming of Monday, March 17, the 
janitor'a wife went to the apartment of the president of the 
bank and told him that her husband hed digsppeare the day 
before and had not come home that night, The fire in the 
heating plant in the basement needed attention and it appears 
that the president of the bank saw to thet and then looked about 
the premises, but cold find no trace of the janitor. His 
working clothes were missing from his apartment but his good 
clothes and his watch end his pocket book, containing a emall 
amount of money, were there, About eight o'clock, when the 
timeelock on the vault door permitted it to be opened, the 
president of the bank got into the vault and there he found 
the pieces of soantling which had been used to brace the steel 
plate agiinet the ineide of the wall, where the hole had been 
cht through, lying on the floor; the plate and furniture which 
had been pushed up against it, shoved aside; the lock on the 
door on the steel partition leading into the inner compartment 
broken; the safe in which the tellers of the bank kept their 
money, opened; end it was apparent that the vault hed been 
burglarized by one who hed gained access thereto through the 
hole which had been cut through the wmll about a week before, 
& checkup disolosed that the money taken asounted te the claim 
which the bank sought te collect by means of this action. 


After the hole haa been cub through the wall of the 
vault and that opening was sought to be protected or closed 
by means of the steel plate and the seantling, it is clear, 
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in our opinion, that the vault cessed to be such as the 
insurance policy contemplated, snd it is equally clear that 
the proximate cause of the less suffered by the bank lay 

in the fact that it could no longer be said to be 2 vauwit 
of reinforced concrete construction, but 2 vault, one of the 
walls of which contsined an opening large enough for = man 
to crawl through, protected in & manner which we believe 


every reasonable person would consider unsafe and insecure, 


There is considerable discussion in the briefs 
about the rules applicable to the construction of language — 
to be found in insurance policies. It is true that where 
there ig any ambiguity in such language or where the lang- 
wage employed is capable of two reasonable constructions, the 
doubt presented is to be resolved against the company, whose 
language the policy is. but in our opinion, there is no 
ambiguity in the language used in the policy involved here, 
“By the policy, the bank is insured against loss by burglary 
from within that part of any safe or vault covered by the 
policy, by anyone making forcible entry into such safe or 
vaylt by the use of tools, explosives, electricity, gs 
or other chemicals, "while such safe or vault is duly closed 
and locked.* The plaintiff contends that the phrase quoted 
necessarily refers to the door of the vawit and not te the 
wall, and inasmuch as the vault door is shown to have been 
duly closed and locked, the terms of the policy were com 
plied with, This contention is entirely without serit. 

The policy insures against burglary from a bank vault, pro= 
vided such “vault is dulyclosed and locked,” and in our 
Opinion that phrase necessarily applies not merely to the 
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door but to the vault, and certainly a veult is not closed, 
even when the door is securely Locked, and ite walle are 
built of reinforced concrete, when & wan sige hole has been 
out through one of the walls and left in the manner which 
the evidence shows the plaintiff left the hole in its vault, 


It is true that the question of whether the facts 
disclosed by the evidence bring the situation involved, with- 
in the provisions of the policy, which the plaintiff claims 
are apolicable, ordinerily presents » question for the jury, 
but, in our opinion, the trial court in the omse at bar was 
correct in holding that all*reagonable minds would conelude 
that the situation presented by the plaintiff's evidence was 
not such as to bring the loss sued for-within the terms of 
the policy which the defendant had issued. It is impossible 
for us to appreciate how any reasonable pergon could cone 
clude that the vault of the plaintiff bank, ae it existed 
according to the plaintiff's own evidence, at the time it 
wae burglarized, was "duly cloged and locked", within the 
contemplation of this policy providing for bank burglary 


insurange, 


Likewise, it may be said thet the question of whether 
a given state of facts chows that a loss by burglary hes been 
contributed to by “undue exposure* of the vault, is ordinarily 
one to be left to the jury under the evidence, but again we 
are of the opinion, ae the trial court was, that reasonable 
minds would not differ over the situation disclosed by the 
plaintiff's evidence, but would conclude that the loss suffered 
by the plaintiff bank was not only contributed to but was the 
direct result of the fact that the plaintiff permitted this 
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hole to remain in ite vault wall, with an attempt at some 
protection from the inside which no one could successfully 
gontend wes adequate, but which all reasonable minds would 
consider subjected the vault to “undue exposure", within 
the meaning of the ocleuse in the policy which we have 
quoted above, 


In 9$Ur Opinion the fact that the door in the steel 
partition inside the vault was locked and had to be broken 
open before the one who felomfously remove this money from 
the bank could reach the place where the money was kept, does 
not alter the situation. The policy clearly shows that it 
eovered only valuables kept within the reinforced concrete 
vault while the latter was "duly closed and looked.* It 
would of course not be contended that ifthe vault door had 
been left open, and anybody thereby had gained access to its 
interior and having done so, had forced open a box or safe 
or other inside receptacle, the policy would apply. Some 
such situation was imvolved in Bjank v. Het'l, Sure *» 
181 In. 648, and that weethe holding efthe court there, 

We are unable to see any substentisl difference between that 


state of faets and the one presented here, 


Other questions are discussed in the briefs involv- 
ing other clauses in this policy, which the defencant claine 
are such as to conclusively show that the loss here sued for 
did not come within the terms of the policy, but, in our 
opinion, it will not be necessary to pres upon them here, 
for the provisions slready referred to are, in our opinion, 


sufficient to dispose of the issues presented. 
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For the reasons we have given, we are of the 
opinion the trial court was correct in holding that the 
Plaintiff's evidence, including all reasonable inferences 
to be drawn therefrom, and considered most favorably for the 
plaintiff, shows, as a matter of law, that the lose sued for 
did not come within the terms of thepolicy, The trial court, 
therefore, did not err in instructing the jury to find the 
issues for the defendente The judgment of the Circuit Court 
is affirmed. 


JUDGMENT AFFIRMED, 


& 
TAYLOR, F.J. AND O'CONNOR, J. COHNCUR, 
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FRANK BECKER, as 7 
Appellee, 2431.4. 630 
APPEAL FROM 
Ve BUBLCIPAL GOURT 


OF CHIGAGO, 
LOUIS GOTTLIEB, ET¢., 


Appellant. 
Opinion filed Dec, 29, 1926, 


Wh, JURTICN THOMSOH delivered the opinion of 
the court. 


By thie eppeal the defenient Gottlieb seeks to 
reverse 2 judgaent for $603.97, recovered agninet him in 
the gunicipal Court of Ghicego by plaintiff, Becker. 

In his statement of claim the plaintiff alleged thet his 
claim was for goods, wares und werchendiee, seld and 
delivered to the defendent; that on July 19, 1923, the 
defendant acquired possession and control of a restaurant 
known Sa the New Feredise Hectaurant, and at that tise 
requested the plsintiff to supply him his meata; thut there 
wae due the plaintiff from the previous proprietors of the 
restaurant, a balance of $118.63, ani the plaintiff declined 
to wake further deliveries of saterial te the restaurent 
wnless the defendent assumed that eld aeceount, which he did, 
requesting the plaintiff to continue supplying the restaurant 
with meat, ond assuring him that he would pey for whatever 
meats were supplied; that the defeniant continued to con- 
trol and operate the restaurant end that the plaintiff con- 
tinued to deliver meat to the restaurant, ae per a etatement 


attached te the statenent of claim, This statement contained 
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@ number of dates, with what purpert te be the emounts of 
purchases on such detes. The plaintiff also alleged that 
eertain items had been paid on account, eggregating $170.51. 


By hie affidavit of serite the defenient made a 
general denial of the sllegetions set forth by the plaintiff, 
and wlleged further that any euch promise as the plaintiff 
eleimed had been sade by the defeniont, covering the paynent 
of the balance alleged to have been incurred by the porevieus 
owners of the restaurant, wae within the statute of frauds, 
and not being im writing, the plaintiff could not recover 
on it. The evidence introduced by the respective parties 
was submitted to a jury, resulting in « verdict finding the 
issues for the plaintiff’, snd secsessing his dawages at the 
amount for whitch judgaent was entered; following which, the 
éefendant perfected this « ppeal, 


The pleintiff intreduced teetimeny tending te 
establish his elaim. This restaurant had been operated as 
the Hew Paradise Kegtaurant by two individuele named @prics 
and Tunkl. Oprica sold out to funkl, and shortly thereafter, 
the plaintiff's evidense tended to shew the defendant took 
the reateurant over ond cperated it. The defendant on the 
Other hod, contended ani submitted evidence tending te shew 
thet he did not operate it, but that he serely held a chattel 
mortatge agninet it. fhe oleintiff teatified that when the 
defendant took the resteumnkt over there wae « balance of 
$118.63, due hie for meats which he bad been eunplying 
to the former proprietors, ond there in sufficient testie 
mony by the plaintiff warranting the jury in believing that 
the plaintiff went te the defen‘ant and eaked about this bale 
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ance and received the defendant's promise that he would take 
eare of it, and that at the seme time the defendant got the 
Plaintiff to agree to supply the restaurant with meat, we 
believe that thie testimony is evch that the jury would be 
justified in finding that the defendant agreed to take care 
of the balance, in pert at least, so a= to secure & continuance 
ef the supply from the plaintiff. The defendant denied 211 
the facts as thus testified to by the plaintiff, but this 
oonfiicting t«stimony wee for the jury to consider amd we 
gould not eny, from the evidence in the record, that their 
conclusion wae ageinst the wanifest weight of the evidence, 
nor ia thet contended, 1, view of the testimony of the 
plaintiff, to which re ‘sve referred, and auch inferences 
ag we have said we believe the jury were juetified in drare 
ing from it, we are of the opinion that the promise of the 
defendant to pay the o14 balence of $118.63, wes not within 
the statute of frauds, and therefore, it was not necessary 
that the prowise be in writing in order to be binding. 
Eee ¥. Gahili, 86 111. App. 561; Peters v. Raven, 159 Tl. 
App. 122; Quifford v. Luhying, 69 111. 401; Borehsenius v. 
Senutson, 160 Fill. 82. 


The defencont @wplaings of the setion of the trial 
oourt in giving certein instructions and refusing to give 
eertain other inatruetions which he submitted, Thies contene 
tion with regard to the instruotions, involves the vogition 
which the defendemt takes with regard te this setter of the 
atatute of frauds, and rit we seve enid as to that latter 
gontention disposes of the further contention referring te 
the instructions, 
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In the course of the trial the court reoeived in 
evidence certain pages from a day book kept in the meat 
market of the plaintiff by hie wife, The defendiont cone 
tends thet bla objection te thie evidence should have been 
guateined, on the ground thet the entries appearing on 
these pages were sot euch as to constitute a book @eeount, 
ae contemplated by the statute. From an inspection of these 
pages ae they were received in @videnos, it is apparent that 
they do not present an example of expert beckkeeping, and 
4t ie cleer that they were kept in a rather orude sanner. 
But we do not feel they ere open to the objections urged 
By the defendant in support ef his position on this quese 
tien, The peges ure «11 headed “New Paradise.” They cone 
tain a series of dates, opposite which there is » series 
of amounts, So dollar signs aprear, and in many instances 
decimal points are omitted, but it is perfectly clesr that 
these amounte appeering on theese pages represent dollere 
and cente. We do not believe ony reasonable person could 
oxemine then and possibly rexeh any other conclusion, 

There can be no doubt of it, when the other evidence is 
gonsidered, It is true thet the teetineny submitted in 

behalf of the plaintiff, on the question of the delivery 

of meate covered by the items in thie day bock, might bave = 
been rather better knit together than it aprears in this 

record. But, in our opinion, sufficient apreers te justify 

the conclusion that the nercheandise covered by these items 

was delivered to the New Paradise Restaurent, The plaintiff 

and hie wife testified that orders would came in from the reetenr 
rant, from time to time, and se they omme in they would be 
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put up end delivered, usuelly by the delivery bey. the 
Plaintiff testified that the items appearing in the day 
book were o11 written by his wife exerpt one at the end, 
which sppeared to be » total, reading: 


*“Gottliieb 
Hentement rendered...... 473.07 


014 balsnee sorereseses sd Be GS 


This was in the handwriting of on acecoyuntent whe testified 
in the case, to the effeot that he had submitted the atatee 
ment to the defendant at the time these totale were figured 
wp by him, «nd noted on the day book, The plaintiff testi- 
fied that his wife got the prices for these items frou him 
and he wae present whenever she made these entries in the 
dey book, Me wre then asked: ‘*And you know at the time 
ghe put then there she put in the prices you teld her te 
put inf and he anewered, *Yes®,. He waa then aeked:; *And 
you know this is a true and correct account ef the bills 
charged to the New Paradise Restaurant on Worth Avenpe 
there?” and he anewered, "Yee Sir." Such being the sher- 
ing made by the plaintiff with regard to these pages from 
the day book, kept in his nerket, we are of the opinion 
the trial court properly admitted then. 


fhe defendent makes the further contention that 
the judgwent recovered by the plaintiff fails to take account 
of the credits admitted by the plaintiff in hie statement of 
Claim, aggregating $170.51. On the statenent attached to the 
plaintiff's statement of claim, the items cleimed by him te 
be due from the defendant, are added up end their aggregate 
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ie there wtated to be $603.90. qwever, thie addition ie an 
error, ‘hen these iteas sre correctly computed they give 

@ total of $726.60, The day book put in evidence by the 
Plnintiff contains two items not included in thia #t: tement 
attached touthe etitement of oinim, — one of $15. (%) and the 
other of $21.41. ‘then the plaintiff's evidence wae being 
put in, no point ens made agninwt those tro items, when 
they are added in, the totel come to be $763.91, this 
iueludes cherges waking up twe items of credit admitted 

by the plaintiff in bis statement ef dlaim,- one of $63.66 
and the other of 656.75, Thexve should aleo be another iten 
of aredit amounting to @66,00, All of these oredit iteus 
are properly secounted for in the day book, They tetal 
9170.61, When thet eaount is deducted from the total of 
the charge itens shove referred to, scomtbing to $763.21, we 
get $592.60, which ie exactly the balance shown by the last 
item in the day book, ‘tat, with interest, would saount 

te more than the judgment recomered by the slaintiff, which 
is within the ad damnum slieged in the statement of olin. 


We find no error in the record, and,therefore, the 
Juéguent of the Wunicipsl court is affirued, 


AUOGUERT APPLAUD, 


TaTioa, Ped, ABD O* OR ROR, ds GONOUR. 
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FRAME J, DOUGLASS } 
2431.4. 630 
Appellee, ) Lets Ome 
APPEAL FROM 
ida | AUPERIOR GOURT, 
GOOK GOUBTY, 


CHICAGO MOTOR COACH 
SOMPARY, & SOPp., 


Appellant, 


Opinion filed Dec, 29, 1926, 


UR. JUSTIGR THOMSON delivered the epinica of 
the court, 


The plaintiff Douglaes brought thie setion on 
the conse ageinst the defendant Conch Gompany, to recover 
damages for injuries he alleged he had reatived in a 
eollision between an automobile he was driving «nd one of 
the defendant's coaches and a third automobile. The issues 
formed by the pleadings were submitted to a jury, reeul ting 
in 2 verdiet finding the issues for the plaintiff snd esesse- 
ing his demages et the eum of $3,000, Judgment for thet 
ancunt was entered on the verdict, end the defencent hae 
perfected this xppeal. 


‘fhe eceurrence in question beappened abeut nine or 
ten o'clock in the evening on Vay 18, 1924, on Sheridan Read 
@ short distance south of where that street crosees Yontroee 
Avenue and Broadway in the city ef Chiesgo. The evidenee 
ghows that the traffie in sheridan Road was somewhat heavy. 
There were two lines of automobiles procerding south in 
Gheridan ead on the west side of the street and two lines 
preseeding north on the east side. There was an automobile 
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perked at the west curb near the point where this secident 
happened, fhe plaintiff was driving hig car, which was 

a four passenger open Gedillac, south in the line of traffic 
mear the center of the street. “hen the plaintiff ens 
about thirty feet from the parked cer, a moter conch onme 
we from behind, poesed him en the right, end out across in 
front of him, apperently to clear the parked car. ‘the 
Plaintiff tentified thet when the coach turned aeress his 
path the right front fender of bis car came in contaet with 
it about the middle of the coach, from oenter to tack, The 
effect of this was te omuse the pisintiff'a ear te swerve 
to the left, beyond the center of the atrest. There i juet 
¢leared © ear which was being driven north, and eollided 
with the next ony in that line of sorth bound treffie. This 
e¢oond collision had the effect of swerving the two onres 
around ond twisting the eteering wheel of plaintiff's oar, 
One of the spokes of the steering wheel struck the plain- 
tiff's right hand serosa the fingere, eaueing fractures in 
the bones of two of hie fingers. The sotor coach did not 
stop but proceeded on te the south. Yo report of the 
agoident was ever made to the defendant company by any of 
ite exployees end although the cleim departeent of the de- 
fendant company wae sdvieed of plaintiff's claim not long 
after the accident is alleged to have bappened, ite ine 
quiry seeng ite onployees failed ~ develop any inform- 
tion to the effect that any such accident had taken place. 


fhe defendant contends that the evidence shows 
the plaintiff to have been guilty of contributory negligence 
and that the defenient's servants were not guilty of my 
Regligence, both ae a setter of lew and ae a unther of fet, 
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The plaintiff testified thet the southbound traffic had been 
helted at the intersection just to the north of the place 

of the scoident, sn when oe reached the latter point he was 
proceeding at the epecd of the traffie, which wae 18 to 2¢ 
miles an hour, fhe nearest oar ahead of the cleintiff vas 

26 or 30 feet away, The cleintiff was driving with one hand,< 
his left, =~ resting on the steering wheel. He noticed the 

car parked at the curb, a littlemiead of him, and he testified 
that at thet moment *a bus conse along on ay right coming 
along much faster then i was, and, without any warning or 
anything, got seroos in front of se ond pushed against ay 
front end and threw se across another car eoming in the 
opoesite direction «nd 1 alawmed into it.” He atated that 
when this happened he was about 30 feet north of the parked 
oar. He further testified that he thought hie own ear did 
not move 206 feet “from the time 1 ssw his start to cut in 
until i had my machine cut dead, * * * I had one band on the 
wheel until I had to apply my brakes suddenly and then I 
instantly grabbed the wheel with both hunds and jumped on the 
brake." He aleo stated thet when hie front wheel etruck 

the other ear *it spun the wheel 204 epun the steering sheel.* 
He aaid that be heard no warning signal from the sotor aoach. 
In making the contentions now under consideration, the defend- 
ant relies particularly on thet part of the siaintiff's testi- 
mony where he stated that he saw that the southbound traffic 
wae moving in ® single line ae it pessed the parked car and 
that he knew thet the south bound traffic which was in the 
line to his right, “would come out and get in front of me, * ** 
I knew that was the way they were going so i wae watching ovt 
for that,* 
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Ome Medonald, who wag driving the nortrbound 
ear with whioh the claintiff eolilded, testizied that he 
did not see the comeh before the eecident happened, ~ that 
the flrat thing he saw of it wou when the esaeh swang out 
of the traffie end then the eide of the bus hit douglass! 
oar which ran into hie. “se teatified that the bus passed 
his ear to the south’ with about «= clearence of a foot, and | 
when the bua came out it threw bia (Douglass) right iste 
me * * * the bus had not paesed me when the Kouglass machine 
was into wine, * * * { didn't see the bus bit Douglass! 
car ~ i heard it,* 


fwo or three policemen were at the intersection of 
Montrose avenue and S>eridan road, They did not ses the 
acoident but heard the sound of a crash and inmsediately went 
te the place from whieh the sound hed come. Two of them 
testified, They e#91id thet the treffie in Sheridan road at 
the time was very heevy, vith tro lines of traffic going 
in ench direction, ‘They deseribed the positions of the oaxa 
when they reached the scene of the accident, One of them 
Was esked whether he saw % chicago Hotor Jonch there and he eald 
he did not, 


The firet or behind the plaintiff's ear in the 
southbound traffic, wae being driven by one Hall. He testified 
thet hie ear wes about 15 er 20 feet behind the plaintiff's; 
that the treffie wee "pretty crowded"; that he sar Douglass! 
machine drive teward the middle of the street, and when it 
collided with Mefonald', ear it threw the latter srownd iato 
OOllision with Hall's ear. Hell testified that he saw *a motor 
bus pase by me & couple of seconde before it happened,” and 
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“after my car had been hit, then i neticed the noter © 
bus somewhere down along the atreet.* He stated thet 
«*bonglass wae driving «% the same rate of sperd at which 
he was driving - 15% 26 miler eo hour. 


The Gefendent bad no occurrence «itnessss te 
offer fer the resgone we have referred to, On the fore- 
going testimony, which is the substencse of 211 thet was 
presented relating to the questions of negligence and cone 
tributory negligence at the time ef the occurrence, wa 
are of the opinion thet the trisl court properly left 
these questions te the jury for their deter-inetion; «ad 
we are further ef the opinion that it eeuld not be said 
by this court that the finding ef the jury was ageinet 
the sunifest weight of the evidence; either on the issue 
of contributory nécligence or of negligence. in contend- 
ing the contrary the defencent has enlled cur sttention te 
Sulliiven v. Ghibsaver, 301 Ill. 368, which involved a sollis- 
ion betweer an automobile truck end another cur, i, that 
ease tro automobiles were perked at the side ef the street 
and the truck wee approaching thes from their rear, As the 
truck renehed the point there the aurs were parked, the one 
nearest the truck suddenly etarted «p and dreve cut into 
the roadeny, vhen the truck esme inte vielent contact with 
it, throwing it over againet the other parked ear, injuring 
ite owner, ho wes standing behind it, lighting ite reer 
light. In the course of its opind that ease the court 
said that the 4river ef the truck was bound to use rengonable 
and @rdimary care; that “he was bound to anticipate that the 
eure parked at the curb might turn into the stre@t; and te 
keep a proper look-out for them and use care te have his 
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truck under such contra] as to enable him te aveid ¢ollision,* 
That ie not 4% 211 the sitwetion involved in the eae at bars 
In the Suliiven sage all that the court charged the driver ef 
the truck with, was the obligetion of anticipating whot might 
eceur, &e indilested by ehat wae in sich$, out in front of 

him in full view. Applying whet the court gald im that ence 
to the oase 2% ber, it ony be snid that in proeeedigg along 
Sheriden read nt the coint where this socident ceocurred, 
Douglagse was bound te nete the fact thet he wes sporonghing 

& parked oar, end thet there was some necesenry intermingling 
of the southbound traffic at the point where it we passing 
the parke? car; ond #0 emtrel hia gen cer ae to sreid eollid-e 
ing vith eny of the othera; but be wae not bound to anticipate 
thet a moter bus or any other vebiols, would come by him at 

a speed “much faster’ then the reot of the traffie, in face 
of the situation oecasioned by the corked car, and without 
any warning @eing out in front of «11 the southbound traffic 
and practically te the center of the resdway, At ony rate 
the question of proximate cause wae for the jury. §eitling v. 
G. i Pe Behe Gong #82 Til. 466. 





The defendant contends sisc that the collision of the 
moter coach with the plaintiff's ear wae not the proxiaate 
onuse of the injury which the plaintiff eufferseds tut that 
the mont that oun be anid is thet the collision betesen the 
econgh and the plaintiff's oar “furnished « sondition by which 
the injury to the plaintiff's hend ras made pessible,* and 
auch injury eas proximately caused by the collision of the 
Plaintiff e's oar with MeGonald's oar, In this connection counsel 
elites Jenking v. | 264 Till. 238, 
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and that decision ic auoted to the effect that "te con- 
stitute proximate onuse, the injury aust be the osturel 

and probeble consequence of the necligence, and be of such 
& gheraoter as an ordinerily orudent person ought te have 
foreseen might probably cecur as « result of the negligenes." 
With that ag & basis, oounece) proceeda to argue that on the 
facta in the ouse at tar, no ordinarily prudent person sould 
have foreseen thet the fingers of plaintiff's richt hend 
wou @ be broken when struck by hie etenring sheel, as & 
result of ® collision of “is ong with another oar, after 

it hed firet Ooms in contact with the woter coach, In the 
Jenkins gase, the plaintiff was exployed in = coal aine 

and hic duty was to run leaded cars onte 2 Gage st the bottom 
ef the oonleshaft to be raieed to the surfece and te run 
enpty cars which were lowered to the vottem of the shaft 
fioor, from the exge inte the mine. Gn the ocoasion them 
invelyed,an empty ost had been lowered and the gage hed 
Dumped the car off the track when it reached the bottom of 
the shaft. In attempting to adjust the cer, « wheel fell 
off beanuce of the look of a linch-pin through the axle to 
hold it on, and it rolled through into the other compart- 
ment of the shaft and to the betton ef the shaft, the oage 
in that compartment then being «t the top ef the shaft. 

The plaintiff recched in to get the wheel, ond in doing 
govextended bie arm end head ingide the shaft, and ae he 

4i4@ 20, he was struck on the head by a piece of felling 
rock or coal, receiving the injuries complained ef. The 
negligence charged sgeinst the Goa) company in thet case was 
that it permitted one of ite oars to be in an unsafe condie 
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tion for use, in that it was not equipped with s linch- 

pin to prevent the wheel from coming off, The court held 

in effect thet to constitute proxiaste cause of negligenes, 
the injury suffered aust be shown by the evidence to have 
been the usual and probable consequence of the negli genes 
and such as an ordinayily prudent person sight foresee 

might probably occur ae 8 reavlt ef the megligence; and 

that sorlying thet to the feete involved, it ss of the 
opinion that there wes no casual comneotion between the 
abesenoe of the Linch-pin and the falling of the object in 
the esheft,. In or opinion, the sopliestion of the principle 
announeed by the court im the Jenking gese, to the facts 
presented here, leads te s eoncluslén oppagite to the one 
reached in that case, by reason of the different aituation 
of fact presented. in the Jenkins caee there was, of course, 
no omadal connection between the absence of « Linck-pin and 
the falling of « reck or piece of conl down the shaft. 
Mowever, in the osge et bar we are of the opinion there was 
& Causal connection betreen the eat of the driver of the 
moter conch, in going across the southbound traffio without 
warning and at a speed greater than the southbound traffic 
wae mainteining, ond © collision between the eoach and the 
southbound cer in front ef which it oressed over; end further, 
thet an ordinarily prudent person should have foreseen thet 
such en eect might probably reault in throwing the other 

oer over into the east half of the roadway, or crowding 16 
over there, which, im the condition of traffic then existing 
would aleest certeinly reevlt in a collision with some 
vehicle in the northbound traffic, It ie true that the neste 
@st cause, in point of sequence, of the broken fingers was 
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the collision between the plaintiff's ear and Helionald's, 

but that o®liieaion would never have beppened but for the 
negligence of the driver of the meter goach in cutting 

aerosea in front of the plaintiff and elther wushing or arewd- 
ing hia into the path of the Nefonald gar, The neeligence of 
the driver of the uotor eoach was the direst exuse of beth 
e@Llisions, The fact thet there wan an interval of a moment 
or two between the two eollisions docs »et shange the situa= 
tien, The evidence ig, thie case shows thet there wae an unbrok- 
@n sequence between the negliwent sot ef the driver ef the 
motes oomch and the colilsieon of plaintiff's oar with 
MeDonald's and the jerking or spinning ef pleintiff's steering 
whee}, cuusing the injuries complained of, 


& further contention is mde in supvert of the 
appesi, to the offect that the verdict is excessive, The 
plaintift®’ was in the heat contracting Wusiness. In the 
eourse of that business, his concern, in bidcing on the 
instelletion of the heating plants in large buildings, 

Would take the architect's drawings, so it wee part of 

the plaintiff's duty to wake tracings from these drawings, 
in connection with the figuring thet wae done on the bids 
eubsitted, The plaintiff teetified, and mediesl testimeny 
wan submitted in suppert of hic testimony, that the reeuit 
of thie injuxy wes to leave bis right hend se that he could 
not olos@ it ag he could before the accident, but that now 
when he closed it, the firet two fingers would pivot toward 
@ach other, so that when the bend wae closed they overlapped 
to some extent,’ end further, that these fingeme were thick 
and clumsy, so thet the plaintiff was not able to handle 

& drawing pen, as he lad been in the habit ef doing previously; 
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and that ince the accident, when he attempted to do that 
kind eof work, the drawing pen would wobble or turn ¢o as to 
release the ink end emear up the drawing; that siner the 
aesident there had been "no feeling or control end the 

pen will turn suddenly in ay hu.nd. i opn't cet the right 
gtip on the pen to draw 4 straight line, ince the happen- 
ing of the accident I have tried to do that charsoter of 
work m dozen, teenty times, thirty tiees prebsbly,* but 
these efforts had not been successful. He testified thet 
his sslery was the oxme ae it he¢ been previous to the 
accident. Other testimony wes te the effect that the 
eondition of the plaintiff's hand as it #se at the tine 

of the triel, wasprobably permanent. Im cur opinion, it 
may not guecesefully be contended thet the damages aegeceed 


were exeesgive. 


The defendant filed = oles of non-ewnershin, 
and contends that the plaintiff failed to shew that the 
motor bug involved in this secident ese one of the defend= 
ent's busses. Im Sur opinion, there is ne merit te this 
contention. The plaintiff did say that this socurrence 
heppened so quickly that he didn't have tise to see the 
moter coach dlearly, - that he didn't see any name on it, 
but he testified that he waa familiar with the Ghieago 
voter gen eh busses, and thet the one which caze into 
eollision with him "was just ome of those two deck, tro 
eatery busses, © * * The buy cot by ue before I got a chance 
to leck at it, * * * It was dark brown in color an far 
ae I can renember 1t,* On cross-exaninetion some reference 
was made to busses operated om theridan Road by the Kagewater 
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Heach Hotel. On redirect examination. olaintiff was 
quésticned agin as te the sonearance of the Hotel busses 
end of the Giicage tioter Coneh tusees, ond no one oan 
read hie testimony without oomdluding thet he was quite 
familiar with both types and that he wee positive thet 
it wae not & Hotel bus. I, thia connection the defend- 
ant seems te attempt to sup ert its argument by pointing 
out that Moenald tretified that the bus was a green 
bua, although he alee eteted that it we ome of defend- 
ant's standard busses, but there wee no “second story* 

on it. From the orose-exumination of thie witness, it 
wonld seem that whet he neent by the remark last referred 
to wae thet the top deck of the bus did not heave a roof 
Over it although 1% had seate on top, fhe witness Nall 
anid thet the bue that peseed him *was 4 Chicago votor 
bue,- it wae a big deuble decker," This witness alse 
waid that the bue that pseeed him was a green bus, but 
he eould not remenber vhether the top wae enclosed or not, 


The testinony subsitted by the defendant iteelf 
was in conflict on thie cuestion, of the coler of the bueces 
used by them at this time, Horne, defendant's superintendent 
of transportation, testified “we had double deck coaches 
painted green at thet tine." He further testified that 
gome coaches which they operated slong Cheridan Road at 
that time, were painted brown, wWeinricht, superintendent 
Of the defendent's mechanies} deportment of the north 
division, teetified that they were using no green busses 
at that tieae but they were all brown. Glennon, @quipaent 
@lerk for the defencint testified to the game effeot. Both 
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the latter witnesses, however, stated that the defendant 
had previously used green busses slong thie part of the 
route, but that previous to the time of the ceourrence in 
question they bad been traneferred to other routes, Tris 
agoident happened at night, The evidence ise 211 to the 
effect that the bus did net stop, and on securrence happen- 
img ae the evidence shows this one did, was guch ae te drew 
attention most immedietely to the three automobiles involved, 
rather them the coach which had disappeared, ae they rere 
etending there after the secident was over, That one rit- 
nese would give as Ais receliection that the ooach wes brown, 
and snether thet it «ce green, the defendant having evaches 
of beth eclors, is not surprising; even asuuming the fact 

to be that nc green busses were being used at that time over 
that route, 


Complaint ie made of the action of the trial court 
in instructing the jury to the effeet thet *the drivers 
of automobile trucks ané motor cosches, while using the 
public highways in this State, are bound by law to use ordine 
ary care to avoid collisions vith autonobiles lawfully upon 
and using eaid highways," Cpunsel fer the plaintiff in the 
vrief filed by him in reply to the defendant's brief, says 
nothing im anewer to the #feniant's somplaint about this 
instruction. #e are of the opinicn thet the instruction 
might better have been omitted, It is an sbetract proposie- 
tion and see not applied te the facts in any way by the court, 
in our opinion, such sn instruction is quite apt to be mis- 


leading, Ther, 45 no connection between it and the instruction 
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immediately preceeding it or the one following it. Such 
on instruction, leclated ae this one was, ie apt to be 
taken by the jury as am inference that drivere of aute- 
mobile trucke and wctor goaches are bound by law to use 
the degree of cire referred to in the inetruction te avoid 
Collision with eutemobiles, and that the degree of care 
thus required by the lew, of drivers of trucks ond conches 
ie gomething grenter than that required by the law of the 
drivers of ordinary automobiles. If thie were a close 
ease on the facte, which 1¢ does not apoent to us to be, 
we would sonsider the giving of this instruction ae 8 wore 
serious mtter, but in view of 211 the evidence in this 
reoord, we do not believe we would be justified in disturb- 
ing the verdict for thia reason, 


The defendant submitted long instruction reciting 
a series of facts end telling the jury that if they believed 
from the evidence under the instructions of the court, that 
gueh facts were established, end thet in the light of those 
faota, 12 they believed that the defeniant did not use ordine 
ary cure ae defined in the instructions, «nd that hie fsilure 
to use such care was the oroximate cause or contributed prox 
imately thereto, then there eould be ac recovery. The defend= 
ent contends thet the trinl court erred in refusing this ine 
etruction, In our opimion the instruction wes properly ree 
fused, Such an instruction should include *11 the facts 
involved in the oceurrence, snd, ag submitted, this instruc- 
tion omitted some of the materiale facts. Such as, for example, 
theifaot that the conch involved Otmme up from the vlaintiff', 
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rear, at @ speed faster then he was going, and vithout warn 
ing out across in front of him, Yhe instruction was, in 
other respects, misleading and did not fit the facta shown 
ty the evidence, 


Yor the remeone we bave stated, the judgment of 
the Superior Oourt is affirmed, 


JUNGHERT AFFIRBED, 
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RICHARD ¢. MAZER, 
Plaintiff in Error, 


2431.4. 630 
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Ve 
SUPERIOR COURT 
JAMES He DALBY, FIDGLIO ¥. } , 
BROWN, FRANK Me RYAB, and } COUK COUNTY. 
MARY A. Lawpom, » 
Defendants in Brrer. 


WR. PRESIOING JUATIGS GRIMLEY LELIVERED THe OPINION OF THE cOURT. 

On Hay G, 1928, the court sustained the separate general 
demurrers of the defendants, Frenk HB.» yan and Mary 4+ Landon, to 
plaintiff's amended (declaration, and, plaintiff electing te stand 
by it, edjudcged that a1) defendants go henee without day and re- 
cover their costes. It is sought by this writ of error to reverse 
the judgment. 

‘The action, commenced Cecember 16, 1924, is in case, 
and is based upon the provicions of the ITilimeis ‘ecurities Law 
of 1919, otherwise known ae the “Blue Sky Law.” 411 defendants 
were served with process and appeared, bat Delpy ani Brown did not 
demur or plead to plaintiff's original er amended declaration. 

As to defendants, Ryan and Landon, the sele question ie whether 
plaintiff's amended declaretion, or sither count thereof, states 
a good cause of aetion. 

In the first count 1% is alleged thet on Jume 14, 1920, 
$ae Uigim Rubber Ace Co. way an illinois corperstion, with an 
authorized capital stock of $160,000, divided inte 1905 shares of 
the par value of 9100 per share, and having ite prineipal office 
at Slgim, ihlinoia; that the four defendente, tegether with T. 5. 
Ryan (mow deeceansed) were the duly elected and acting directors of 


the company ame cometituted ite board of directors; that the 
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wheres of ateck of the company were “Claes D” securities, as 
Glagsified in the Illinois securities law, and that on or prior 
te andd dete the coupany had not filed with the Secretary of 
Gtate emy of the documents required to be filed under section 9 
of endd law, ond hed not complied with the previsiens thereof 
relating to the wale or offering for sale of euch seourities, al} 
of which defendants well knew; that, although the company hed not 
complied with the previslons of the law, yet Lt, on June 19, 1926, 
“aus welling by ites president, T. i. Ryam, and offering for sale,” 
geome of its gtook, amd that on said duy the company, “through ite 
said president, Ts» i. Ryan, and throuch the defendamts, balby and 
Brown,” wold to plaintiff 50 shares of the tressury eteck of the 
company, for which plaintiff paid the owa of $6,000) that "it 
became and was the duty of the defendants, ae directors," of the 
company, “to exercise ordinary core we euch directors,” and that 
if the defendente had exercised ordinary care they would have known 
that the company wae selling stuck in violstion ef seid law, and 
"it woule then and there have beam the duty of defendants to have 
prevented the sales of suid stock,” but the defendants "whelly 
neglected their duty in thet behalf ané wholly failed te exercise 
ordinary care* in and about the performance of their office as 
divecters, whereby plaintiff was induced te purchase said steck, 
he not knowing that the company had failed to comply with the 
provisions of the laws that on December 7, 1922, the company waa 
adjudicated a bankrupts that plaintiff hereby offers to return to 
the defendants said 50 shares of stock} and tht by creaeom of the 
negligence of the defendants plaintiffs hese estaimed comege in the 
eum of §8,000. 

: im the second count the preliminary allegations are sub- 
stantially the come as im the firet. it is then elieged that 
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the pinintiff did not know that the company had failed te comply 
with the provisions of seid lew, and thet he was induced by the 
company, *threugh ite president -né through ite diveetera, balby 
emi Brown,” to purchase said 50 shares and te pay t4 the company 
therefor the sum of $5,000; that andd sale “wee unlowtul and 
eoutrary to the provisions of* said laws that, “by season of 
defondanta being directors” of the company, “Lt became and vas 
their duty to exercise orcinary care in and sbout the performance 
of the office of directors, ami thet if the defendumts had exercised 
ordinary care they would have kmown thet ssid serporation vas selling 
steck in violetion of the lllimeia ‘ceuriticn Law, ani it would have 
thereupon been the Guty ef cefendante to hove prevented said vie- 
lation, * * but they wholly neglected their duty in thet behalf and 
feileé to exercise ordinary care im anc about the yerformance of 
their office as direetersy* anc that by reason of ssid negligence 
plaintiff has eustained camuge, estes 
We think it clear that plaimtiff's ection ia based solely 
wpom the alleged violation of ssid Seourities lew of 1219. Section 
3Y of that Law, before ite emendment im 1921, reads se folloes: 
(Hurd's Stat. 1919, Chap. 1Zla, “ee. 113): 
*twery sais and contract sf sale mde in violation of 
SOS! Srskevcteertass tll ott Sek Car stay eothater 
agent or broker of or fox such seller, who shell have 
performed any act or im eny way furthered euch 
the Geiter.or As seurt of he seourdsder ecley'vs tha 
purchaser for the amount prid, together with his reasonable 
attorney's fees in ary action brought to recover such amount.” 
Im both counts of the declaration it is sllieged that at the 
time of the sale of the Glass "i" securities im question to piaintiff 
on Juhe 13, 192°, the company had mot complied with the provisions 
ef section § of said Securities Law, and that the sale was made by th 


company “throuch its president, T. i. “yan, and through the defendant | 
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Salby enc Brown," whe were then directors of the company. It is 
not alleged im either count thet the defeniomts, Prank M. Ryan 
and Mary \» London, them alee divectere of the company, in any 
way participated im, or auniated in making, the sale, nev are omy 
facts atoted showing thot they "kngvingly performed any act ox 

im any way furthered such wales" ‘hile £6 is slieged in sub« 
atenee that the ¢ofendante, iucluding ocid Pronk x. ‘San and Mary 
Ae Tandon, ag diresters of the sompaty, foiled to exercises ord inary 
Gero, @tes, and thet 1t was their duty se ouch directora to have 
prevented the sule and thet they negligently failet to perform 
thet duty, yet, as to anid “yan and Landen, we do not think thet 
gufficient facts are stated disclosing such a duty om their part 
as alleged (Maindrews ve Chigogo, eters Ko Cou, 922 IMs 232, 2974 
Eumgay w+ Tuthil) Material Co», 205 [lls 395, 390); or disclosing 





amy lisbility on their part te plaintiff uncer the statute er at 
eonmon laws in Peck v. Cooper, 3 Li» Apps 40%, 408, 1t do endds 
"The mere fact that a porcon ia o directox ond stockhelcer in a 
corporation does noi ronder him linhble fer the terte af the cor- 
poration or ite agents. “ome knowledge af amd partivipsation in the 
set ¢laimed te be tortious must be brought home te Lda." Im our 
Opinion the court wae sarranted in sustaining the eaperate demurrers 
of Frank MU. Pyan and Mary 1» Landen te plaintiff's amended decla- 
ration, amd, upon his electing to stand by it, in entering jucgment 
in their fever for coats. 

But we are alse of the opinien that the court erred in 
entering judgment against plaintiff fer costes as to the defendsntes, 
balby ami Brown. a think that the amended declaration etated « 
good eause of action against them under the statute mentioned. 

Ageerdimgly the judgment of tae “Superior court in faver 
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of iefendamte, Ryan and Landon,is affirmed, tet thejucgrent 
ageimst plaintiff for conta in fever of defendants, Dalby and 
Brewn, ie reversed and the cause ia remanded for further 
proceedings as to them. 
AVTIRMED TM PART AMO RUVERGED IW Part 
4MG PEMAWUER, 


Piteh and Barnes, JT op COMM: 
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PRED LEISER, 
Appellee, APPEAL FROM 
. SUPERIOR COURT, 
° 
COOK COUNTY. 
CHARLES BALTZ, 
Appellant. 


MRe PRESIDING JUSTICE GRIDIAY DULIVERED THE OPINION OF THE COURT. 


By this appeal defendent seeks to reverse a decree 
rendered by the Superior court on Yebruary 2, 1925, wherein, 
after a protracted hearing before the chancellor, it was ordered 
that the onuse be referred to a master in chancery to take an 
account of the burineas dealings ond transactions between the 
porties during the years 1917 to 1920, inclusive; that they pro- 
duce before the mater books, correspondence and other writings 
ond that evidence be heard, ete.j and that whatever balomce shall 
appear to be due from cither party to the other shall be paid 
within 20 days after the saster's report sheil have been confirmed. 

Complainant, » cesident of Gremgeville, Jllinois, wae in 
the business of making and selling cheese. Defendent was engaged, 
and hed been for about fifty years, in the whelessle cheese 
business at Chiengo. Complainant first met defendent at a cheese- 
makers’ convention in Yebruery or Mareh, 1917, at Monroe, isconsin, 
and theresefter they had continuous business relotions for about 
four years. 

The cause wos heard upon complaineat's original bill 
(ae afterwards amended) praying for an accounting and filed May 
24, 1922, and upon his supplemental bill, and upon defendant's 
anewers thereto. On Hovember 2, 1922, defendant filed a cross- 
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bill, in which he prayed thet “all the dealings and transactions" 
between the parties “may be adjusted and their respective rights 
ascertained,” and thet complainent be decreed to pay to éefendant 
whatever sum shall appear to be due. Om April 14, 1923, this 
erese-bill, after answer, was ordered diamiesed upon defendant's 
motions in his answer te complainant's supplemental bill it in 
“llegeé that said eresa-bill “wae filed through a misapprehension 
of the facte and law existing.* 
in the decree the court ‘ound thet im the spring of 1917, 

the parties made an agreement, whereby complainant underteak to sell 
and defendant to buy ell cheese preduced by comploinant at hig 
fectoriess; that defendent war to pay the price per pound then pre- 
veiling im complainant's divtriet; that during the years 1917 te 
1920, inelusive, complainant sold and shipped te defendent large 
quantities of cheese; that defendeont underteck te keep « true and 
full recerd and secoount thereof, and te pay complainant promptly 
upon receipt of exch shipment; thet im accounting amd remitting 
defendant failed to keep the transactions under the agreement 
separate anc distinct from other tranmaactions under other agree- 
mente; end that “upon said cheese from compleinant's factories 
there has been betveen the parties no full and final accounting or 
#ettloment ,° 

The court further found thet in 
entered into snother agreement wheraby defendant undertook te 
purchase cheese made by producers other than complainant near 
Orangeville, Iliinoiss that complainant was te attend to the pur- 
Chasing end shipping, and defendant wae te x¢wance ali funds fer 
the purchase, freight and carrying charges of the same, and solely 
attend to the marketing and selling: that upon defendont's sales 
the tetel cost was toe be computed by sdding toe the original pur- 


the parties 
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ehase price the freight, eartage and eternuge charges, 1/4 of a 
eent per pound for compleinent's buying commission, and e like 
amount for defendent’s selling commission, and “the difference 
between said total cost and the selling price was te be divided 
equally between the parties;” thot this agreement, from its in- 
ception and up te Coteber, 1919, waa seted upon, and, pursuant te 
its terms, deferidant kept a record of sll cheese purchesed and 
eeold, but did not give reports of ali transactions; and that there 
has been “no full and final accounting or settlement" between the 
parties under this sgreement. 

And the court further found that during Getober, 1919, 
éefendent empleyed complainant to act ae defendant's agent in the 
purehase of cheese in the Srangeville district; thst it was agreed 
that somplainant should make purchases as dirested by defendant, 
but under complainant's diceretion aa to quality, and «at prices in 
some instances as designated by dafendamnt and im others at market 
prices; that, for his serrices as myer, complainant was to receive 
a commission of 1/2 of » cent per pound upom all purchases, and 
defencemt was to advanes, or pay promptly upen receiving the ship- 
ment, all costa, including complainant's buying commission; that 
this agreement was acted upon until the end of the year 1920; that 
Complainant at times advanced his own fumds for the purchases; that 
defenéent undertook to keep « record of them and te render to com- 
plainant full statements thereof, including the commissions, but 
444 not do 903 and that there baw been mo full and fiasl accounting 
er settlement between the parties under this agresxent. 

Aad the court further found that various statements of 
aecoumt and cheeks were received by complainant from defendant 
with recitals therein purporting to effect « discharge of defendant 


for the perieds and transactions which they undertook to cover, 
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but that complainant's receipt of such statenents and hie 
negotietion ef such checks “were not complete andi final settle« 
mentaj" and thet a just and true cocounting between the parties 
‘requires the consideration of al] of their tranenetions during 
said periods * * in conformance with this deoree.* 

in cefendant’s amonded amewer te the bill, while adudtting 
the making amc scting upon of the contracts made in the «pring of 
1917, amd in Getober, 1919, av to cheese of “high quality," defend- 
amt denied that, as to the contrect made in July, 1919, there 
was any agreement as to the division of amy profits. nd defend- 
ant allegee thet from Kareh, 1917, to the end of 1918, somplainant 
shipped mach aheene te the Konarok KHefrigerating Cos, at Chicago, 
for atersge, and gave hia note fer advancements mode by it, that 
fimally the Monarch Coe refused to make further advancements and 
complainant, fesring declines in the market, “incuced" defendant | 
to purchase from him at the then market prices various shipments 
of cheese etored with the Monsrch Go», ond defemiant paid te it 
the asounte it previeusly had leaned te complainant on eaid whip-~ 
ments, including interest and carryimg charges} that seme of the 
cheese se purchased by defendant woe of poor quality and said ddeq 
vancements, interest, ete., tegether with shrinkage in the cheese, 
amounted to as much as the cheese was then worth that as to all of 
complainant's chease, #0 reecived by defenduomt from the Momerch Co., 
defendant made a full accowiting to complainant, amd on June 15, 
1919, & complete settlement was had therefor end complainant 
accepted dofendent's cheek for $5,105.85; that from said dete until 
December 9, 1920, defendant from time to time advencec money to 
complsinant upen various other shipments of cheese, which complainant 
hed gaused to be delivered to defendont te be stored for com- 
Ploinent’s accounts that the aggregate amount of defendant's ad- 
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vancements on such shipmente wae $29,084.72; that from time to 
time complainant sold this cheese to defendant at market prices, 
and the amounts realized were credited on defendant's advance- 
ments; thet the aggregate amount of eaid sales was $27,910.203 
that om December 9, 1920, a complete settlement was had, wherein 
it appeared that complainant wes indebted to defendont in the 
sum of $1174.455 that in confirmation of this eettlement sak 
unpaid balance “is represented by certain notes given by com- 
plainant to defendent for advancements theretofore pade, upon 
which notes judgment has heretofore been taken against complainant 4” 
that “during ali of the aforessid times" complainant sold to 
defendant various other lots of cheese “in single trensactions 
agaregating over 200 ciatinet transactions,” being acles made 
direct to defendant, for each which separate sale defendant gave 
@ eheek in full payment thereef; and thet since said «ccounting 
and settlement of December 9, 1920, there have been a few adéition- 
al tramenctions between the parties, and in each ease the cheese 
sold has been paid for by defendant, and said payment has been 
accepted by complainant as a settlement of the particular 
trangaction; end thet subsequent te said settlement of December 
9, 1920, defendant Seve hie check to complainant fer $300, 
“which complainant requested and sceepted in full satisfaction 
ef every service theretefore rendered to defencamt and every 
demand.* 

After defendant nad filed his cress-bill and complainant 
his anewer therete, but before the crogs-bill was dismissed, 
complainant om Recember 21, 192%, filed a supplemental bill, in 
which he referred to defendant's claim, as set forth in the srose- 
bill, vis, that there remained due from complainant to defendant 
the cum of $3340.58, upon four judgment notes, each payable 
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to defendant's order amd exch purporting to have been signed by 
eompleinant. The face of these notes BGAESBO LES $21,985.97. 

The first two were collateral judgment notes, payable on demand, - 
one being for $11,711.65, dated Chicege, Jomuary 2, 1920, ant 
stating om ite face that the maker (conmpleinant) had deposited 
with defendant, “az collateral security for the payment of this 
and all other limbilities* of complainant to defeniont, 49 tubs of 
Qwies cheese from complininent's factory, and giving power to de- 
fendant et any time et his diseretion te sell the game at public 
or private sale, « and the other being for $9,022.32, dated 
Chicago, January 10, 1920, and stating om ite face the deposit 
with defendant as collatere] sacurity under similar terms and 
gonditions of "24 tubs twise cheene “fund Foctory." The Last 

two notes were plaih judgment notes, dated respectively, Chicago, 
Jwly 28, 1920, and Sovember 6, 1920, and eavh due 60 days after 
date, and being respectively for $750 and 0600. It io met dia- 
puted thet complainant executed and delivered these lagt two netes, 
but the execution of the first two notes is disputed. In the 
supplemental bill complainant alleged that, in September, 1922, 
(after the present action hed been comieneed and after defendant 
had filed his answer to the original bill) defendant caused a 
judgment by confession te be entered om said four notes againat 
him for $3,340.58, and thereafter caused to be commenced in the 
ecireuit court of Stephenson County, Tliimois, a garmivhment pro- 
ceeding on said judgment so confesacd, wherein the “eople’s State 
Bank of Orangeville, Illinois, vss garnishee, and which proceeding 
wae still pending. The supplemental bill preyed for an injuncti on 
restraining defendant, his agente ond attorneys, from further 
proceeding in the garnishment action, or other action, te enforce 
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the ceolicstion of said judgment wail further exdexr, and that 
Gefencent be ordered te deposit said four notes with the clerk 
of the Superior ouurt of Cook County, and to be with him im- 
pounded. On the sume day (Oeeember 81, 1922) the court ordered 
that an injuuetion issue se prayed, bat on Junuary 30, 1023, 
the court, on motion of defendant, ordered that said injunction 
order be vacated. Subsequently, defendant ‘filee an anever to 
the supplemental Gili in which he alleged, among other things, 
that said judgment against compliainent for $5340.58, on eaid 
four notes, remained in full forces and effect and hod not been 
paid, that complainant is indevted to him im the amount thereef 
ee in said judgment action was “found and determined,” and that 
said judgment “1s final.” 

After the taking of the evidence before the chanceller 
had Yeen concluded, but before arcument by counsel, one of the 
complainant’ « woliciters, om May 14, 1924, flied « swern petition 
in whieh it was slleged thet during eaid heoring there wae intro- 
duced im evidemee said twe colistern] judgment motes abeve nen- 
tioned for $11,711.65 amd $9,022.32, ond alee two other eoliateral 
jucgment notes, 211 purporting te we signed by complainant and 
peyeble to defendant's order, seid two other notes being cemand 
notes end dated respectively vecember G6, 1919, and Oecember 31, 
1919, and being for $5932.36 amd $1117.54 reapectively, ~ one 
secured by a deposit of 59) boxes of Bleck ‘wiss Cheese from the 
Plesgant Yalley Factory amd the other seoured by a similar deposit 
of 8 peeckeager of cheese from the Plettmer Pactorys and thet after 
several endeavors in April, 1924, said soliciter obtained possession 
of the four notes from defendunt's seliciter and submitted the same 
te two handwriting experts whe, after examination, oxpressed the 
opinion that the signatures of the maker were mot the genuine sig- 
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natures of Fred Leiser, The prayer of the petition was that 
further evidence be taken im the cause, particularly the 
testimony of anid experte on the question of the genuineness of 
complainant's signatures. It does not appear that the eourt 
took any action on the petition further than to enter an order 

on Nay 16, 1924, thet said notes be impounder with the elerk 

of the eourt until further order. complainent's testimony, 
previously given om the heoring, ae to whether or not he actually 
signed said four notes, was uncertain and unsetisfectory. Although 
ateting thet seid signatures looked like his, he finally denied 
exeouting the notes, and further stated thet if he did sign them 
he did not intemtionnlly do so, and thet hie siguetures were 
obtained improperly while he wos under the influence of liquor. 

On the hearing much oral and documentary evidence was 
intreduced, including many letters end statements of account. 

The opposing witnessen' testimony waa very conflicting on material 
pointe. ‘Seme ef the evidence was not pertinent te the main 
question before the chancellor (whether an accounting between the 
partion should be awarded), slthough it might be appropriate 

and relevant on a hearing before 4 moater on the taking of on 
account after one had been «warded. 

In the early spring of 1917, when the parties first 
mot, it wae agreed verbally that compiainant sheuld s¢11 te 
defendant at Chiesge cheese produced in complainant's own 
focteries from time to time at the prevailing market prices, and 
thie agreement was seted upen until about the end of the yeurt, 
1920. Amd there wns evidenee tending to show that the setuad 
shipments on ¢efendant's account ef cheese praduced in complainent's 
factories aggregated for said peried over 180,000 pounde. ‘ome 
time im July, 1917, defendant solicited complainant to buy cheese 
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for him from other producers at or near Orangeville, Illinois, 
and « further verbel agreement was wece ae to such cheese, and 
it wes acted upon until Getober, 191%, during which period com- 
Plainant shipped more than 325,000 pounds of such cheese. Accord- 
ing to complainant’s version of this agreement he wan to receive 
1/4 of a cent per pound as a buying commission on all cheese pur- 
chased for defendant from other producers and the repayment ef 211 
his outlays mde therefor; then defendant, after the cheese had 
been sold by him, was to add to the cost another 1/4 of « cont per 
pound as 2 selling commission te be received by him, and any profits 
om the transactions were to be divided equally between the parties; 
and defendant wae to keep full and true «ccounts of the transactions. 
Defendant's version agrees with thst of complainant's with one 
important exception, viz, that there was mo agreement relating te 
amy division of profite, and that all complainant wee to receive 
wae his commission amd the repayment of hie outlays. 

The court in its deeree found that this agreement was 
in substantial accord with complainant's version, and we cannot 
gay that the finding is against the manifest weight of the evi- 
dence, ae urged by defendant's counsel. Some of defendant's 
letters to complainant tend to sustain complainant's version. in 
his letter of August 3, 1917, he writes complainant: “Hine tubs 
of Swies came in this afternoon and the Monarch will get them in 
and mil you a cheek tomorrew morning, if they can get the weigchtae 
* * The Bonerch will send you an sdvanee of 21g on the nine tubdse 
Of course you understand all this cheese goes into the bunch, you 
do the buying, I will de the selling, and we will split the profits.’ 
In hie letter of August 4, 1917, he writes detailed instructions 
as te the buying end storage of cheese ond as to the advances to 
be made by the Komerch Co., and further writes: *I have explained 
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everything to yous if you cannot read my letters, let your son 
read them to you co there is no uisunderstumding. * * Nobody 
around Orangeville has got thie kind of am arrangement. You 
understand I guaranteed you at this end. * * Tell your brother 
thet you will acvenee him Zig, you wili store it for him and I 
will s¢11 when ke is ready to sell and the market suite Aim, and 
we will aplit the prefite. * * If you ave going te get his 





cheese, let me know because | wade arrangements for a0 such money 
and, if ge need more, I will have to make that arrangement. fe 

ean have from $250,000 to $500,000 new, and if we need mere we 

gem bave it. ‘@ will advance from thie end as the sarket ad- 
vances.” in his letter of September 24, 1917, he writes: "Enclosed 
find check for the ene tub of ‘wies and your brokerage. * * I went 
over there (Monarch Co.) last Friday amd teld them to send you « 
zeparate check, and ss soem as they get this straightened they will 
send you S0¢ advance. If you can buy Block “wiss, they will advance 
you 28¢, aud we will split the profitg. ‘an you do anything in 
Limburg, they will advanee you 222, amd we will split the profits. 

* * You ship it direct to the Monerch Cos, amd I will see that 

you get the advance. * * if I could only make you understand to 
keep right on buying, we got a nice arrungement; if you foliew my 
inatruetions we will make a bunch of somey." cefendant teatified 
om Srems-examinetions "I hed no arrangement in 1917 and 1924 with 
Yred Leiser whereby he was to get one-fourth cent commission and 

I wae te split profite. He talked about it and I talked about i, 
but we never agreed on it. TI told him if he bought good cheest, 
and the market went up amd we could make woney above the buying 
eoet and the selling cost, I would split prefits. * * There never 
Was any splitting of profits covering 1917 and 1915." Complainant's 


#0m, Fred &. Leiser, who at the time of the hearing was in 
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business in Montana, tectified in mnubsctance thet in September, 
1917, he and hic father galled on Belte at Chiexges; that Balts 
stated that complainant's buying of aheese for him was proving 
very aatisfectery, thet cemplainant was getting one-fourth cent 
commission and he (Balts) woe getting the some comuiosion for 
selling amd the profite would be divided, aud that gume of the 
cheese wes being #014 at 2 "niece profit,” but that "it hadn't 

ell been paid for yet ond settlements would be coming forwards” 
that in October, 19138, he and his fether again oalled om Bales 

and demanded settlements fer amounts cleimed to be due te come 
plainant; thet Bolts eaid the settlements would soon be wade, that 
complainant's buying of the cheese was coing alemg “very nively," 
and that they were making © let of money, and on some 6f it “ae 
much ae 10 cents = pownds” that in Oetober, 1910, he and hiw father 
again galled on Yoltsz and a heated interview woe had in the presence 
of other witnesses, nt which his father (complainant) stated that 
amounts which were duc him had not Been paid and that he “wae 
through” buying cheese at 1/4 of a sent per pound commission, and 
that he wanted thet commiession raised to 1/2 of « cont por pound, 
and thet Baits fineliy agreeé te this end said he would in tne future 
give complainent thet additions] rate of com-iseion but “nothing 
more of the profits," and thet cemplainent agreed to this changes 
that at this interview Balts aleo stated thet compleinant had 
avout $25,000 coming, but that he wee unable for certain reasons 
then given to make an immediate eettlement, but vould iater. 

Belts denied that enything wie said «t this interview «2 to 
profits, er that he esdid that 820,000 or 325,900 profits were 
coming to complaimant. In view of the evidence ae sbove oublined 
and other evidence comteined im the record, ve are of the opinion 


hat the chancellor was fully varranted im making the finding in 
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the decree, as to seid -greement of July, 1917 (acted upon unbal 
October, 1919, when 1¢ wee changed an shown) thot “there hac been 
mo full and final accounting or ecttlement between the parties.* 

Counsel for defendant urge thet the ¢eeree choulé be 
reversed becense, titheough the slicgations of complainant's »422 
etated such 2 care ae would cive = court of chancery jJurindietion, 
there hed not been sufficient proof of factn ov entitled complainent 
te relief in equity, ent thet he should hare precesded in a cours of 
lew. Counsel, however, state in their printed brief that "if, es 
complainant contends, there war & valid sgreemont to share prefite 
and there never has been « complete settlement between the perties 
as to such transections, we would cgree thet this might be « groper 
ease for equitable cognizance; on the other hend, if complainant 
hee failed to establish by « preponderance of the cvidenee the 
exigtence of such & contract, the only basis for equitable juris- 
diction has failed ami cemplainent should te relegated to a eourt 
of law fer relief." Im view of sowneels' statement se think it is a 
sufficient «newer te counsele’ sontention to es7 that «@ agree with 
the trial court that the evidence sufficiently chews that, under 
the agreement ef July, 1917, «hich wan acted upom until Celober, 
1915, the parties sentempli=ted 2 division of the net profite of the 
transactions thereumter, and thet there acver has Beem « Puli aad 
final aecounting or settlement s2 te eid tranesetions or the 
prefits thereof. 

Seunee) for defendant further contend that, beenuse of 
the many settlements made by the parties from time to time Curing 
the progress of their numerous business tramsections uncer the 
differcnt ogreements, the court erred in edjudging thet sn 
accounting should be taken before « master. Im ndcitien to the 
Gaimed settlements made on June 18, 1919, anc on December %, 
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1920, and one on a subsequent dute (as set forth in defendant's 
amended answer), the evidence discleses that many other settle- 
ments of particular transactions were made from time to time, 
but we cannot discever that emy final secounting and settlement 
woe made as to all ef the transactions.  sfendent's position upen the 
hearing was in substance, ac it is here, that the settlemente of the 
hundred or more separate shignents, hondled and closed as such, taken 
im comnection with the more general settlements of June 15, 1916, 
iuguet 6, 1919, January 2, 1920, January 12, 1920, and December 9, 
1920, altogether amount to « final secounting ond settlement of «11 
the transactions. in view of the conflicting evidence, both oral 
and documentary, as te what transactions were in fact or intended te 
be imoluded in said more general settlements, of the confusion existing 
in the eccounts and st«tements, of the dotht disclosed on the 
question whether complainant in fact sagned four of the judgment 
notes payable to defendant's order, ss mentioned im the plesdings 
and appearing in the «videnee, we are of the opinion that the 
chancellor was warremted im finding that there had not been a full 
and final accounting amd settlement of 211 of the transactions hed 
under any of the several agreements between the porties, end in 
deereeing that an accounting showld be taken before the master as 
to the business demlings and trans«ctions had between the parties 
éuring the years 1917 to 1920, inclusive, etc. 

Aecordingly the decree of the Superior Ceurt of February 


25 1928, will be affirmed. 
AVY ISMRD. 


Fiteh and Barnes, JJ, comeure 
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TH FEOPLA OF THS CTATE pee Lethe VU Be 
Defendant in Error, 
MUBICIFAL (OWT 
¥e | OP GHICAGG. 
MIKK CARRAS, | 
Plaintiff in irror. 


MR. PRESIOING JUSTICH QRILIZY DSLIVERED TES OPINION OF THE coURT, 


By thie writ of errer Mike Carras seeke to reverse a 
judgment of the Municipal court, entered after verdict on 
November 27, 1025, wherein he was adjudged guilty of keeping a 
house of 111 fume or sesignation, ete., and sentenced to the 
House of Correction for six months and alee to poy = fine of 
$200. The cause hae here been consolidated for hearing with 
another writ of error (Case Me. 51156) sued owt by “areh Espinosa 
te reverse a judgment of said court, entered after verdict on 
the eome day, wherein she was adjudged guilty ef being an inmate 
of s house of 11) fome or ausignstion, ste., and sentenced to the 
House of Correction fer thirty days and sleo to pay a fine of 550. 

The proceedings ageinnt the two defendants were commenced 
by the presentation to the court on Scteober 24, 1925, of separate 
informations, «ath signed by Patrick Gilhooley, a police officer, 
and verified by hie «ffidevit ef that date. Although the court 
gremted lexve to file the inforantions,the transoripts do not 
diselese thet either inferastion then was filed. Nevertheless 
both defendants were arrested and, on Mevember 14, 1925, efter 
arxvaigument and pleas of mot guilty, the secpareate cases agvoinst 
them were tried together before the some jury. ‘widently the two 


unfilled informations were before the court, for, at the beginning 


98 a Sop cee 





wee 


of the trial, the defendants severally moved te quash them, but 
the motione were denied. nd the court, upon motion of the 
State's attormey and over objection, granted lexve to amend the 
Gagreg information on ite face by adding certain werde therete, 
and to amend the Espinogs information on its face by inserting 
certein words therein, and theve amendments were made on the face 
eof the papers but it does not sppear thet the informations,as #o 
amended, were re-swern io, or re-verified, by the informant, 
diihooley. Thereupon the trial preceeded and witnesses testi- 
fied, amd, om the same doy, the jury returned separate verdiote 
finding each defendant “guilty in manner sud form as charged in 
the information herein.” ‘hen thease verdicts were returned the 
informations hed not yet been filed. Gn November 27, 1926, the 
eourt, im each case, entered an orter dirceting thet “the infor- 
mation herein® be “hereby filed munc pro tune ae of Getober 24, 
19255" and the court thereupon, ofter overruling the motions fer a 
nee trial and in arrest of juiguent, entered the several judgments 
firet sbove mentioned. in each transeript, feliewing the judgment 
order, appears the smended information oe having been filed on 
Rovember 27th, pune pro tume as of Oscteber 24th. in the Sorras 
information, as amended, it ia stated: 

“+ tn his own proper persons > + giver the Oourt te be ise 

formed and undereatand ths t uike Cerras, newesereres be wits 

om the 23rd day of alae he De 1988, at the City of 

Chieage aforesaid, did then and there wnlawfully keep and 

weegintein a house of 111 fame, or place for the practice of 


so gg 9 lewdness to the encouragement of idleness, 
» formicntion or other misbohavier, or did 


let a house, room or other premises eg euch purpose in 
violation of Pr. Foy Chaps 34, Rs Se + Cahill's ~ (a house 


AWB «yg in the Cat. of thie 
Tatty af lock ca Senke a0 iiiddele, watch ould house’ ess 
then and there a place and kept. ae bee the practice of 
prostitution, assignation end lewwiness), contrary to the 


form of the Statute,” ete. 
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in the Zepinose information, ae amended, it ie stateds 
“Patriex Gilnouley, © resident ef the SLty of Chieage, 
* * in his owm preper person, « * gciyae the Soert te be 
informed amd understand that ‘arah Espinose, heretofore, 
to-wits om the 24rd day of Ootebor, 1» bs 192, et the 
City of Chicage afercanid, was then and there 
and wickedly an inmate of a house of 111 fame or 
ageignstion, (at 9140 Buffsie ave+, im the City ef Chicago 
Goumty of Cock und Otate of Iliimeis, which said house was! 
@ pista for the practiee of fornication, prostitution oz 
lewéneas, im vielation of Pars 140, Chaps 34, Bs Ss = 
Cabili’s +» comtrary to the form ofthe Statute,” ete. 

Hach of these informations appearsto have been signed 
by said Giihooley, and foliewing the signature in his sffiderit, 
Sigued and svern te before the clerk of said seurt an Uctebsr 24, 
i925, that he bes “read the foregoing information by him subeoribed 
aid that the same is true,”* The eweniments 42 made by the State's 
atterney in the informetions are these within the parentheses as 
indicated. 

the sain poimt urged for a reversal of the several judge 
mente is that they are net sustained by sufficient informations, 
and we are ef the opinion that the point is well taken, The trials 
weve bead on the infermationsss amended, but after the amendments 
they were not «gain verifiec by the offidcavit of the inforaunt, 
@ilheeley. The judgments, therefore, connet stamd. (Peenle v- 
dotmicki, 246 111. 185, 1863 Zeeple vs Thoekley. 311 T1i. 265, 
2573 People ve Blum, 172 1il+ Apps 493, 495; People v. Minto. 
$18 tll. 203, 206.) Im the Zlotuickd case it ic cadd: “The basis 
of the conviction is the amended information. “hen it was filed 
the original was abandoned. Seotion 27 of the Sunielpal Court Aet 
requires an informetion presented by a person cthor than the 
State's attorney te be verified by euch pexsen'a affidavit. The 
verification of the originel information camnet be applied te the 
amended informetion.* | 

Ae to the information against Sareh Sspiness, it is 
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otherwise defective and insufficient to support the judgment 
agninet hex because 14 churges that the offense mentioned waa 
committed “on the 23rd day of October, As D» 192." (People 
V+ Fohme, 168 Ills Apps GOR, 510; People v. Yaener, 172 111. 
Apps 64, 36. Yurthermere, by the uae of the diajumetive “or, 
imatead of the conjunctive “and”, preveding the word *lewdness,” 
the information waa rendered uncertain and vulnerable te atteck 
upon motion to quash; (People vw. Jackgom, 191 111. sppe TAB, 7155 1 
Bishep Crim. Proc. feos. 325, 685); and her motion to quash should 
have been suatained. 

The judgment of the Municipal court against Hike Carros 
ie reversed ond the cause remanded. 


PFiteh omd Barnea, JJo, GonoUre 
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OF TLLIBOLS, RR 
Defendant in “rrer, - 


Ve 


SARA EGPIMOGA, 
| Plaintiff? ia Srrer. 


MURICIPAL COURT 
OF CHICAGO. 


BR, PABSIDING JUSTICH GRICLEY S2LIVERED TAR OPINION OF THE COURT, 


By this writ ef errer derek Espinosa seeke to reverse 
a judgment of the Mmicipal court, entered after verdict on 
November 27, 1926, wherein she was adjudged guilty of veing 
an inmate of a house of 111 fame or eccignation, ete., and 
wentenced to the House of Sorreetion fer thirty days and¢ alse 
to pay a fine of $50. The cause has here been cunsolidated for 
hearing with snother writ of errer (Case Be. 31154), sued out 
by Mike Carrnae to reverse a jucgsent of said court, entered after 
verdict on the same day, wherein he was adjudged guilty ef keeping 
a houwe of £11 fame or agcignation, etes, and sentenced te the 
House of Correction fer six months and alse te pay « fine ef $200.4 
Yor the recsons steted in the opinion thie day filed in 
the Gerrag case (HO. 51154) the judgment of the Municipal court 
sgaimet Sarah Evpinesa ie reversed and the couse remanded. 
REVERSED ANN REMARDADe 


Fiteh and Barnes, JJ.) eoncure 
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ROGIER WEIL, SPAS L.A. O oe 
Appehices APVRAL FROM 
7 SUPERIOR COURT, 
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sina , COOK couNrY. 


a. pence 
te 

MA. PARSIDING JUSTICE GAIDINY LeLIVeRZD THR OPINION OF THE COURT. 

In an setion for demages fer personal injuries suctained 
by plaintiff? on the afternoom of Getober 19, 19235, a jury returned 
@ Werdict finding defendant guilty and anseseing plaintiff's 
Gomeges at $4,000. Viseintify remitted 91,000 from the verdict, 
amé the court, after overruling defendant's motion fer a mew trial, 
entered judgment against it for $3,000. This appeal followed. 

Plaintiff's declaration consisted ef twe counts, but a 
demurrer wae sustained to the second. im the first count she 
slieged in substance that defemdunt, a contractor, was engaged 
in constructing a certain building at the southweet corner of 
Jnekeon boulevard and Kichigan avenue, public highways in Chiengo, 
end had built end was maintaining for use by pedestrians a covered 
peesagevay with sidewalk «nd certain steps, om the south aide of 
dackeon boulevard and «net of the «lley; thot there wan a driveway 
leading from Jackson bouleverd inte the »ullicimg, ueec for the 
passage of trucks, amd there were steps in the pasengeway down to 
emé up from the driveway; that 1% wee the duty of cefencomt te 
conetruct and keep and maintain acid sidew:lk and steps in ssi¢ 
puseageway in = good and snfe condition, yet defoncamt, not re- 
g@erding ite duty, negligently allewed the same te be and resain 
in # bad ené wienfe condition, “in thet the boards on said steps 
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were lpose and improperly conetructed3;” and that, while plaintirr 
on the afternoon mentioned waa pescing along anc upon said side- 
Walk and steps ané was in the exercise of due cnre for her own 
anfety, she, becaune of defendant's negligence, “necessarily and 
umevoldebly tripped and stumbled om sald step,” and fell down and 
injured her left ankle. 

The main contention ef defendant's coumsel is thet the 
veréiet is manifestly against the weight of the evidence on the 
question of cefendeni's liability, and that becuse of this the 
trial court erred in refusing te grant defendant's aeiien for 
& Rew trial. 

Plaintiff, am to the details of the accidunt, wes the 
omly witness called in her bahalf «nd ner tevtimeny was contrae~ 
éieted on material points by defeacant’s witaesses. According te 
her tegtimeny she walked exnst im the pasesgewny, went down the 
steps on to the floer of the drivewsy, crossed it, anc was in the 
aet of ascending steps on the other side and in the poxcageway, 
when ghe fell anc epraimed her ankle, cousing her much pain and 
to be comfined «¢ her home and away from her businese affatee fer 
about six months. Om direct examination she testified: “I started 
wp the ome step and, * * Just oa I get ome Suet en, my foot ciipped 
OH @ beard that seemed to move sway. * * There wae & beare and 
there was «2 neole. * * The bene cot asny from me and my Sect went 
inte the hole and turned unéer we. * « The board was loses and when 
I stepped it moved. * * I tried io get ups There wes « rail going 
up the steps. I helé om to 4¢ but coulém’t poll myeclf up, * * and 
s watchmen saw me and emas and helped mo. * * I waited owhile and 
shen I took » buw right there on the corner * * and rent howe.” 

On crose-exemination she testified: "After croseing the slicy f 


stepped up on te « temporary wslk adjacent te the building. * * 
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I believe it was «4 wooden walk. i didm't pay much attention. * * 

I had already walked down three or four stepa, on to & drivewsy 
where trucks ¢o in omf owt, and was coeing up the steps when I fell. 
** I didn’t pay such attention te the steps * * I had getcon up 
the etepe and fell dem agein * * I don't knew whether the hole 
was on the platform of the ¢riveway or mot. * * It was right at the 
bottom. * * It neamed near the comter of the steirvwey.* John T, 
SeGushin, the wetehbmean referred to by plaintiff in her cireet 
wxemination, wee ome of defendant's witmessen. At the time of the 
tral he wes living at befianee, Ohia, and was not in ¢Cofeniant's 
employ. At the tine ef the sesicent he wae working for ¢efendent,, 
“handling trucks going in amd eus of the building” over the drive- 
ways His testimony was in subetance that the driveway wae shout 60 
foet engt ef alley; thut he fizet saw plaintiff weet ef the ¢riveway 
walking towards him amd towards the drivewayj thet che vac “limping* 
end "bed wome cust on her clothes;" that the wliness sakec her ehat 
hed happened anc if she was injured, am¢ thet che replied thet she 
had fallen “back theres" thet he told her to ait dorm omeé weit umtil 
he sould notify the office; that he took her meme arm address and 
went inte the building and at onee notified M. J. HeEny, dofend-nt's 
timekeeper. “ekny teatified in substance that, dmmeciately after 
SeQ<ushin inferned him thet s wowan had been hurt, he went to the 
pususgewey, looked for the woman buh thet she hac gume omc thet he 
gould mot find herp thet tmeediately theresfter he examined the 
emtire lemgth of the cidewalk af tne pasengeway and olsa the 
@riversy ond the stepa; and shat there were no heler oF loose beards 
in the sidewalk, ¢riveway or stops. Five other witnesses Zor 
defeniant, ite superintendent of soustruetion, its civil enginesr 
and enether of ite catchmen (01. working at the building on the 


day pleimtif? received hey injuries end priey thereto), and two 
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police effieers (assigned to special patrol duty during October 
1925, on Jackson boulevard between Wichigan avenue and the alley 
to the weet, which took in frequent daiiy patrolling ef ssid pas 
way) all tevtified to the effeet that there were no holes or Leo 
beards in the sidewalk oy stepe of the passageway, or im the driy 
wey between the stepa, on Oetober 1%, 1923, or prior therete. 
Deferiant’s civil engineer, Kelisky, «leo textified tn soasiderab) 
Getail ag te the purticulear semetructian of the widcowalk, steps an 
fie0r of che criveway, and hie testimony teaded te ehow thet the 
acme had been strongly and earefully constructed. 

After a careful review of pleainiif('s uncerreberated and 
somewhat uncertain testimemy wa to the haypeming of the eccddemt, 
amd eonedcering 211 of tho te«timony of dafemient's witnesses os 
gbeve outlined, we are of the opinion that the jurv’« vordiet ia 
wemifertiy against the weighs ef the evidense, snd thet the trial 
court erred im wot granting defendant's wation fer . mew trials 
siden ¥ he B46 Llie TS, 795 Lonelaom v+ Reet ot. Louie Re 
Ope, 238 fd. 625, 623.) 

Agooréingly, the jadguent ef the Superior esurt is reversed 
emd the cauae rewanded. 
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REVERGSE ABL SSMARLEL, 


Fiteh and Barnes, Ji+, comctive 
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) 
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YSLLOF CAP COMPARY, 
& Corporation 


BR, PRESIOING JUGTICN GRIDLEY OGLIVERED {Ae OFIRION OF THER COURT, 


in om action for danage te phalntiff's sutespbile, 
@aueed by ite eoliieion with defendant's taxicab about 3 o'clock 
he M on Kovenber BG, 2925, there way a verdlet ond Judgment in 
faver of plaintifr fer $304.77, ont defendant aveealed, 

Pisintirf and two other witnesnes in hie behalf testi. 
fied, but defendant 414 net intreduce any evidence, The gain cone 
tention of defendant's counsel in that the evidence ia Laguffiei ant 
to gustain the verdict and fJudcuent on the quewtione of the naglie 
gmmee of the friver of defendant's cab, and ef tae eontributery 
Begligence ef plaintisf's chauffeur, whe was driving elaintifrts 
limousine oar at the tine, but whe, heving left plaintiff's expley, 
eould mot be found and preduced os a wi tuenn. ‘the only aye witness 


to the secident whe testified wan Horace ¥, Fright, a mail carrier, 
Nie testimony wae to the effect that he wee atesding in front ef 


the main entrees of the Kudioon Park Sotei on Byte Park boulevard, 
Chicago, talking to the ¢doorsam; that the hotel is on the northwest 
corner ef sald beuleverd and Derchester avenue, aid that the ene 
trance ig on the north wide of the bewlevard; that scroas the etreet 
ang near the seuth curb defendant's ose with ether eaten and aatomee 
biles to the rear of 1t were parked, facing east; that plaintirfts 
oar wae moving enst on the south side of the boulevard about 18 
feet from the curb, oni traveling at a speed of act more than 15 
miles per hour and having ite headlights burning; that when it was 
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nearly — of the rear of defendont'« osb, the driver ef the 
eb ,spadeniy ant without giving any signai or warning etarted 1% 
and turned it te the left, right in the path af plaintiff's ear; 
that, although plaintiff's cheawffear turned his oar gharply te the 
ieft, there was & golileien and « erash; and that after the Lopact 
neither automobile moved te exooed G feet. Plaintiff testified that 
hie oar Wat a new one, when purchased during the preceding year, and 
wae in good gondition; that he inepected it about 2 hours after the 
@ohiision and Sound it “sadly jumend,* requiring numerous repairs; 
that en the fellewing serning 14 was taken to n repair-shes, operated 
by m non named Stearn, whera ii wae vepeired; and tint he had paid . 
Stearn's 111 fer the repairs aseunting te 8206.77. Under this 
wndiseuted testimony we think that the questions, whether the 
driver of defendant's eak was negligent wid whether plaintiff's 
chauffeur under the alreuetances war guilty of contribatery negiie- 
genee tm allesing bis ear te acliide with the cab) were fer the 
jury te decide and that their werdiet in Plaintirets faver showld 
net be disturbed. (Sullivan vy. Ghikaver Go,, 21 TL1, Bao, 362). 
4n4 we do not think there io any merit is the further 





sentention of defendant's gouneel, vin, that pliatatiff's dasages 
were not wufficientiy preved. Stearn, ealied ag plaintiff's wit~ 
nese, wae shown the itemized bili, avowiting to $304.77 and dated 
Decenber 6, 1923, whier ke had rendered plaintisf ond which was 
marked “*naid,* and wae about to testify as te the werk done and as 
to the charges made therefar being the ressenabia ond customary 
shargee, eta,, when defendant's attorney asked Sim: “Ie thie a reir 
hill for the work you 214%" Upon the witsene replying im the afe 
firmative, the attorney aaid that he would *adwlt the 6511," had 

ho objection te it, and was ‘net going to Tight it," This statesent 
ané adeiesion renderad indbdnaaey any farther formal pros ef the 
sorrectness of the b113 or the extent of the dazage done te glaine 
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tities car at the time of tne eolifelon., and ve cwmiet say thet 
the Jury's verdict is contrary to the explicit inetractions ey the 
court, a8 counsel slag urge. 
Our cenchucion le that the judgment agsesled from 
should be affirmed, aid 1% is es ordered. 
APPIRRES, 


Fiteh emi Barnas, 77,, eoneur, 
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LAURA Ma. CAHEY, 
Appellee, APPEAL FROM 
We MUMRICIPAL JOURT 
BATIONAL UNIVERUICY OF MUurC, OF GHIGAG0, 
e corporation, 
Appellant « 


Mis PASGIGING JUSTIC“N GHIVLAY OCLIVURLG THR OPINION G THE coOmAT, 


Thie is am appeal from a judgment, entered dume 7, 1926, 
in favor of plaintiff for the posseevion of eertain premises in a 
fureible detainer proceeding. Bo bill ef exceptions is contained 
in the transoript. 
| From the common lew record it appears that on June 2, 
1926, plaintiff filed « complsint stating that she was entitled te 
the possession of the premices, commonly known as 4477 Grand 
boulevard, Chicago, and that the "National University of Music” 
unlewfully Withholds the powseseion from her, The beiliff's return 
discloses that the eumsone wae served on the "“Hationai University 
of Music, a corporation,” by delivery of the usuel papers to a named 
agent thereof. On Jume 7, 1026, an attormey filed « special 
appearanee ag follews: “I hereby enter the apecial sppearenes of 
Netiemei University of Busis, Incorpo: 
apecial appearamee ae ite atserney im the above exuge” (entitled 
eiec) “to dismise said 


ated, a corporcstion, end m 








gauee for want of juriedietion on the ground that the defencont named 
im eohé couse io neither a naturel mor am artificial persem and coes 
net cometitute a legal entity.* om the come day, the court, on 
motion of plaintiff, ordered that leave be given to “amend name of 
defendent to read, "National University of Music, a sorpor«tion.’* 





sAe0k of anu somntns ,snompont a mist Lengn tah'ed abae * 
ah avulmwes habves %0 muteccnney 6d wo Wibiecialty b ov 
hoaiesnes #2 ecasiaaeel oe LEbd of poretit’ ereiiay ote ) 













ee ee ey 

od nal#héns vow oh testi gubinon smdetquoe a bokeh Yetette 

Mestd Tibd as aver Yleommoy pon tung est te mokaeen 
ofan te wt tone tit LanekieR” WP tale tay reused ' 

mato’ arirkited ott # wid sea AO en ore ey td | 

wlsroviet Loree” ot te bewewa wane monet oat ante » 

beaton a o2 ateqed Lapew oid ‘to wievelon ww “ wokenvequad ry 4 

 fpkowge @ HoLEY ivieste we BOUS a? samy WO ive 

to monataneye fates oad whe — y hg shee on 





Domne! tas sastie vas: ds Seo oe ob websekianalk 5 Die 


vi 008 bis mosteg Lato kikecin am em Levee | eedeton ak onitee | or 
(8 cine WHE A vain MAY HO GED Kapok & obuEhimmme 
He om sean” of moves oF owned dauty Meumirae’ yt 


Stith aan 4 5 a annie 26 “eabechat tema aid | 
é ie ane, Biri | | 










B= 


Then follows the court'» recital thet on the seme day "come the 
parties,* and the cause “comes on im regular courvee for trial 
Without a jury,” resulting in the court finding the “Ysitdonal 
University of Music, a corporation, guilty of unlawfully withheld. 
ing from the plaintiff the possession of the pronicas,* oto.; 
then follows the statement that “defendant comes ami moves the 
court for a mew trial,” which motion de denied ané also “moves the 
court in arrest of Jucgment,* which metiom io also denied; then 
fellows the jucgment of the court upon the finding, ris, that 
pieintiff heve anc recover of and from the dufepdemt *Ectionn) 
Guiversity of Busie, 6 corpor«tion,” the poeseezion of the praulzer, 
and her eoste; then follows the recital that defendemt preaye an 
append, eies, which is sllewed om condition thet it file an appeal 
bond im the eum of $14,000 with seourtiy to be apprered by the court 
within 6 duya, anc thet ¢efemdant be allewed 30 gaye te file « bi1i 
ef exocptions. Om Jume lf, 1056, defendant's appesi bond, signed 
wy “Hational University of Music, Ince, a eorpors tion,” by ite 
president onc secretary, and by two sureties, wae presented and 
apprevee by the court and ordered filed, aud the sume wan filed. 
Then follow certain subecquent orders, giving c«fencent further time 
to file ite e431 of exeoptions. Gn July 7, 1926, the court ercered 
thet plaimtiffts motion on thet doy wage, to vacate the order of 
June 12, 1926, approving said appeal bond, be “ents ~ed and continued 
te éugust 12, 1926." In the meontime defendant, om ouguat Li, 1926, 
(ome day before the time set for the hearing of said motion) filed 
im thie appellate ceurt the present “esomplete* tranecript. 

tm the brief of the cafumcunmt’s counsel it is stated that 
of the errore avsigned dufendont relice upon the foliowing: (1) 
“That the nome of defencumt, ac omended, le mot the cerperate nome 


of the 'Mationsl University of Musie, Lncorporated,’ a corporation, 
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whove special appearance waa entered fer the purpess of heving the 
eave diomissed fer want of jurindiction on the greunmd thet the 
defendant mamed did not constitute « legal entity?” (2) “that no 
cCnuse of action existed between the parties s” (3) “thet the Judgment 
is against the laws® ane (4) “that the provesdings and trial were 
without due process of law in violation of section 2 of Article 2 
of the Conetitution of Iliineie." As te the firet an’ second 
aeciguments, in the absence of « bill of exceptiona, 1% must be 
prosuned that it eufficiently eppenred on the trie] that the 
"National University of Music," served wit: precesa, was the same 
corporation se the "Nationsl University of Basic, laverpernted,* 
amd thet a exuse of action exiated between the pertice. Retwith- 
wtanding ite limited appearsanes the transeript disclesen that 
éefendeant corporation participated im « tris] upon che merits, end 
after the finding egoinet it mece « motion for = new trial, end 
thereby it waived the misnomer, if any there wou, ono any queetion 
of the court's jurisdiction over it. (Suge ipywer, 46 Thle Appe 
38, 405 Hotonki , ‘h So., 139 id. 326, 338% Bicholes v. 
People, 165 111. S02, roe Surthermore, it prayed and wae sllowed 
am appeal from the Judgment, and 16 filed an append bond in ita 
@leaimed right mamee 46 to the third anc fourth evaigmeenta we Pind 
nothing im the present transcript to eustuim them. In hie brie? 
as +8 the fourth assignment defendant's ceunse) erguer thet the 
court's order of July 7, 1926, contimuing plaintiff’: motion ts 
vat¢ate the prior order approving defencent’s eppeai bond watil 
Magest 12, 1926, “suspends the order approving the appeal bom 
wmtil the motion is disposed ef,” and that ,henee, “the proce: ings 
below are without due process ef lawe* <Apsuming 15 te be true 
that the court's erdex of July 7, 1946, suepended ite prier 

order approving the appeal bond, 1% ie clear that the judgment 
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against defendant wae not atayed or ite finality affected, as 
wae the case in Hovking vy. louthern Pacific Co», 245% ILl. 520, 
330, where within 30 days after the entry of « Judgment in the 





municipal court a motion was made to vacate the judgment and anid 
motion was continued for determination to a future date. And 

the present transcript diecloses that subsequent te the entry of 
oaid order of July 7, 1926, the only “preceedinge” were those of 
defendant iteelf, vis, the obtaining, evidently somewhat hastily, 
from the clerk of the municipal court of the present treneoript of 
record ‘including eaid appeal bond) certified by him on “ugust il, 
1926, and filing it om the game day in this appellate court, just 
prier to the day plaintiff's acid motion had been eet for hearing 


in the municipal court. 
We find no error im the record affecting the validity 


ef the jucgment agninet defendant for the poseeswion of the 
premises in question, amd accordingly the judgment ia affirmed. 
APPIRBED » 


Re. Justice Fiteh concurs. 
Ne. duatice Barnes specially concurring: 

i think the judgment must etand in the absence of « 
Plea in abatement. 
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CARAVETTA SHESHAR COMPANY, QAOTA . 
. cig in @rrer, 12 4 Sieg ofke C 3 2 
SREOR To 


} 
} BUNICIPAL GoURT 
OF CHICAGO. 


} 
Ve 


SANTO GARGPALG and JOSEPH BR. 
GARGPALG, doing business as 
GAROFALO BROTHERS, 

Sefendents in Srror. 


WR. PRYSIDING JOLTICN GRIOLAY DLLIVENSS THR GeINION oF THE couRT. 


On December 2, 1925, claintiff commenced in the wunieipad 
eourt a 4th class section in contract te recover $145 of dufendante 
for certein merchandise sold and delivered te them im -pril, 1925. 
Defendants admitted thie indebtedness but filed « elaim of set-off 
for $98.71. The enuse was tried before the court without a jury, 
reoulting in the court finding the issuer om the set-off in favor 
of éefendentse and entering judgment in favor of plaintiff for the 
éifference, 546.29. flaintiff sued out the present «rit of error and 
gontends thet the trial court erred im allowing the claimed set-off 
and that a judgment should be entered in this appellate court agsinset 
defendants for $145. 

it appears from the bill of exceptions or statement of facts 
that plaintiff corporation wae in the busines» of selling sacareni, 
@to.? that John J. Sheehan wae ite president ané Cherles Caravetta, 

a con of Louis Ceravetta, wae ita manager of sales, though not en 
officer of the company; end that defendants were in the wholessle 
grocery business in Chiesge. The defendant, Sante Garofale, testified 
in eubstance that for sbeut s year he had been purchasing for defend- 
ants various lote of merehendise of plaintiff, for sll of *hich 


defendants hed made peyment except the lnst let amounting to $1455 
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that he made all purchases through Charles Caravettay that during 
April, 1925, Harry Mazzuea, an employee of plaintiff, requested 
that defendants #ell him certain goods om credit which defendants 
refused te doj that thereupon Charles Caravetta telephoned the 
witners and requeeted thet defencemte give oredit te anid Bansuen 
for the goods, and stated that “the firm (plaintiff) would atend 
good for it;* that, relying upon Caravetta's anid statement, defend- 
ants "gave goode and merchandise on eredit to Harry Mazsuca im the 
amount of $98.71," which had not been paid for; oni that thereafter, 
after demands made for poyment, defendants sued Meseuca in the 
municipal court for said «sount, but service wan not obtained on 
him 2a he had left plaintiff's empley. Charles Caravetta testified 
im substance that he never etated to Garofalo that, if defeniante 
would give oredit to Baesuen for the goods, the plaintiff corporation 
would pay for them, but that he told Garofalo that he ( Corevetta) 
“would pervonully be responsible fer the bili of Harry Meszuen up 
to $39 or $35." 

We think that the eourt erred in allowing dofendants’ 
Glaim of set-off and in only entering judgment egeinet them for 
$46.29. Sven aceuming that Caravetta promised that plaintiff, and 
not himself personally, would “stand good" for the bili of goods 
éelivered to Magauea, we do not think thet the promine can be enforced 
as ageinst plaintiff umder the provisions of our “tatute of Frauds 
(See. 1, Chap. 50, Gabill's Stat. 1925, pe 1200.) The evidence 
dees net dinelose that there wae amy memorandum er nete of the 
¢leimed promise in writing, signed by plaintiff or by any other 
person by it lawfully euthoriged, 4nd we think that, under the 
evidence, the claimed promise was © collateral rather than an 
original one, in that eredit was given to Mezauen for the goods 


by defendenta, they relying on Carayetta's claimed promise that 
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plaintiff would gusrente« or “otund good” for the bill. The fact 
that éefencents brought guit oageiust Hessues to recover the value 
of the goods aold to him tends to shew thet they lecked to him 
ae theix origins) debtor for eaid gowds vether than pleintirr. 
Parthermore, 1% ix not chown by the evidence that Caravetta had 
any authority to bind plaintiff im making the claimed promise to 
defendants, nor are facts dinclesed from which euch authority 
could reseonsbly be inferred by defendants. ; 

Ver the reasons indicated the judgment of the municipal 
oourt for (46.29 im fever of plaimtiff ia reversed, and judgment 
will be entered here in favor of plaintiff ond against the 
defendants, Sante Garofele sad Joseph A. Garofeale, doing business 

ae Gavefelo Brothers, in the sum of £145. 411 soete vill be 
taxed ogeiast wnid defendants. 


BAVGRBEE AML JULENEY HERE IM FAVOR OF 
PLAINTIVY FOR $148. 


Piteh and Barnes, JJ. concurs 
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PEOPLE OF THE GTATE oF 
ILLINOIS, . 


Tee } BRHOR TO 
ob dy SU ceam  | 
Defendant in Srror, ) mUBICIPAL count 
Ve OF CHICAGO. 


ROY GORWEY, 
Pledatiff in 2rroer. 


MN. JUITICN BARNES DALIVENKY THE OPINION OF THE couRT. 


Plaintiff in errer was charged by on information with 
neglect ond refused to support and maintaim his wife, in 
violation of par. 2 of the Criminal Code, Cahill's I11. 

Re Se (1928) 

He wan tried befere a jury, found guilty and sentenced 
tO confinement in the house of correction for one year. 

Mach evidence was heard that hae mo direct bearing on 
the issues. The partios were married October 3, 1923, and the 
evidence covers their domestic relations from that time te the 
time of their separation august 6, 1025. “hatever differences. _ 
or causes therefor or grounds for complnint that existed prior 
to March, 1925, when they were living on Ashland avenue, have 
ne direct benring on the iseues, for during that intervel from 
Mereh until August G, 1928, 4% does net eufficiently appear 
thet ¢efendant either neglected or refuesd te support his wife. 
She aémite thot between these dates they continued te Live 
together and that he was weahelien "eff «amd on,” and that he wae 
contributing to her support. ‘che admitted that prier to that 
time when he worked he gave her $26 te $27 a week of his weekly 
teleary of 930, amd thst she paid the remt of $30 ser month and 


$18 s week for their table expenses, but thot for some time he 
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did not work and she eerned wagea for their a ws, 
left him amé went to her sister's im Mareh, 1924/ when they re~ 
pumed marital life wntil they fineliy separated im Auguet, 1926. 
But inasmuch aa they lived together on ishlend evenue 
from Merch to August, 1985, during which time they were evidently 
getting along on his contrivutions, prier conditions need aot be 
considered. He claimed thet durin: that interval, while he wae 
working, she refused to get him his nontieday lunches ond thet he 
hed te get them at a restaurant, and che claimed thet on one 
oceasion he come home to get & noon-duy meal and she happened te 
be out shopping, but thst he tel¢ her it would aave her trouble 
amd him time if he took hie lunches si « restaurant onc thet 
he did wo thereafter. Uhere wae evidently treuble over the 
matter, and there is intimation thet there was enother man in the 
ease, which led up te their final quarrel em Augurt 8, 1928. 
Their versions of these affairs are entirely different an¢ ir- 
reconeilabie. Ueither is correborated by another witmess «= te 
what wos seid er took pleee on either eceasion further then that 
two of her sisters testified thet om the day foliewing the final 
separation ahe hed « awellen cheek end black eye, she having 
testified he struck her and he heving denied it. But 1t doas 
mot appear, at east satiefacterily that during such intervel 
tuey did met got along on what se comtrisuted, or thot she was 
at amy time curing thet imterval, or prior therete, left in 
dentitute ox mefersitous circumstances, er that their seperation 
on August € was due to amy failure te provids for her support 
then or during thet time. “hile she testified that he worked 
off amd on im that interval, eho claimed thet he gave her only 
$5 a week, but did mot testify that he did not contribute towards 


theiy living expenses during thot time, He testified that he 
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continued to give her hie wages amd poid her $20 om the Lest 

of Suly. The evidence upon neglect toe support her is very 
frail end insufficient to establish guilt in thst respect beyond 
& Teasonuble doubt, ae was unguestionsbly necessary. (Zeople v. 
Pexkn, £16 Ill. App. 529.) 

The burden wae on the Pegple to shew thet he either 
neglected or refused to provide for her support, and that if was 
without reasonable esuse, ond thet whe var left in destitute 
oméd necessiteus circumstances. There was wo proof of amy direct 
demand on hin, or of refuse on hie port te previde such suppert. 
TR wae enid in People vy» Bomveker, 231 'll+ 265, im which the 
defendant was procecuted and convicted of =» like offenses: “The 
defendant provided o home for his wife and provided for her 
support and maintenance there, ond there was no evidenee * « * 
thet the defendant wee eelled upon ami refused to contribute te 
her eupport * * * although che woe ¢epemd«nt for meintenance on 
her own foutiy, vhere the hod voluntarily gone. owen if thare 
Woe amples juetifiestion fer her lesving him, the etstutery offense 
of which he was comvicted wae not proven.* Mere the wife claims 
thet on their separation she went te her gister te live, and that 
he tolé her to go there. “ut there ie ne proof thet ehe ever 
galled upom him thereafter smd he refused te soutribute to her 
Suppert. In fact she etates shat she never speke to him after 
their seperation. “here waa, therefers, no proof of « naiensd to 
provige for Aer auppert, and, 22 before stated, ee do nol think 
the evidence wer sufficient ta suctain the charge ef neglect te 
80 provide beyond 2 rensonnble doubt. 

Sut it is an asvential clement ef the effense that euek 
meglecst should be “without reassusble cause." 43 to the ground 
of their separstion they disagree. Beth say that there was o 
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quarrel] om August 5. ‘he claims that he told her te co home te 
her sister, that he did not love her. He claims that she came 
home at ¢leven o'clock that might and refused to explain to him 
where she had gone, and that she refused to sleep with him or te 
maintain further the relotions of wife, and teld him te “ge out 
amé get your mesie in the restauremt, and get the reat of your 
etuff in the restaurant;* thet he did not teli her to go ané 
dive with her oioter, out on the following morning cooked her if 
she meant what she suid on the Sth, thet he should leave the 
house and she eaids “You com get out, but 4f you don't, I will 
throw the clothes out om the beck porch,” and that he should take 
B1i his property, saying, “hove is the bed and the dresser thet 
your mother gave you, Ghat belongs to you, teke 1% alomg with you." 
dhe @laimed that in her effort to prevent the expressman from 
taking out the furniture he struck her. Ne dented wtvriking her. 
Vhatever be the fact su to that it cannot be anid from the evidence 
that the People sustained the burden ef shewing thet there wae neg~ 
lest te provide support fer her “without rexsomable cause.” I¢ 
his version of the separation is correct, he was not cuilty of the 
offences ond if hers in correct still the evidence is too meagre to 
show neglect to provide for her at the time of their separation, 
er wach neglect without reasonable cause after their separation. 

The evidence ie too wneatieofsctory to warrant the 
affixrmmnes of the conviction. The judguent, therefore, ia reverged 
ond. the cause remanded. 

REVERSED aN REMANDED. 


Gridley, ®. Jo, and Pitehs, Jo, concure 
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BRROR TO CRIMINAL 


PEOPLE OF THE STATE OF 
ILLINOIS, 

Defendent in Mrror, 
GOURT OF GOOK COUBTY,. 


ene Manet Mla Tl ti 


Ve 
HAIG O. CARTO“ZIAN and 


BARTON HAIG CARTOcIAR, 
Plaintiffs in *rror. 


MR. JUSTICE BARBES DELIVERED THE OPINIGN OF THE COURT. 


Haig ©. and Barton H. Cartesian, father and son, 
respectively, were convicted on trial before a jury of a 
conspiracy to obtain money, cte., of the Fidelity & Casuaity 
Insurance Company of New York by false pretenses. 

The father is an Armenian and desler in orientei 
rugs. He lives and conducts his bueiness in « building in 
Syaneton. The son is seventeen years old and assiste in the 
business when out of school. They claim thet the store was 
: burglsrized in the early hours of August 4, 1926. Carteogian's 
stock was insured by said company ageainct lows by burglery. 
Ite investigater on the same day came to the store to check up 
the less. He was sszisted by the younger Cartozian and together 
they checked ever the books, steck and certain invoices. in 
the preliminary report so prepared was included ae part of the 
etock found missing sixty rugs valued at about $7500. These 
rugs were purchased of the Julian Importing Company of Chicago, 
twenty-five of them on July Gth, and thirty-five of them July 
31, 1926. They were shipped to the firm of Cartesian & Gebriel, 
Milwaukee, “isconsin, of which the elder Cartozian was a 
member. The invoices for these shipments were mailed or sent 
to Svanston. The first shipment was invoiced to esid firm 
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Mut as Corfosian wae to contribute that shipment to sate partnuer~ 
ohip he had the invoice corrected and made out te himself pere 
fomelly, sending Barton te have the change made. 

The invoive of July 321 “ne aleo made out te Cartesian 
only. iIn mpking out the report or inventory the younger Cartesian 
had the etock represented by thease invoices included as stook of 
the Evaneten store he not knowing, as claimed by hin, thet such 
stock hee been shipped to the Milwaukee stere. The next day the 
elder Cartesian discovering that the invoice of July 6 had been 
#@ included, declared te the inourance investigator that it was 
& wietake. Just what wes eadd on thot oecasion respecting the 
“mietake” and in what 1% coneieted, became the subject of much 
controversy and dispute. But it is unnecessary tint we whould 
diseuse the different versions or express our opinion as te which 
should have been adopted by the jury. 

‘ While the report ae so made up still imeluded the July 
31 invoice ae part of the Evanaton eteck, the elder Cartesian 
Gisimed te be ignorant of that fact until it was brought to his 
attention severnl days later. “@ need not go inte the rea sonsble- 
nese of hie explanation for silumoce on the matter after learning 
of the fact, or its bearing on the question of hic gudit. 

it wag the theory of the State thet there ess no 
burglary, and that inclusion of the inveieos of duly € and July 
Si ae part of the ivaneton stock was designedly made with intent 
te sheat and defraud the insuranee Gompany. But whatever be 
the fact as to defemantet guilt, + as te which, in view of 
remanding the ense for another trial, we should not exprese an 
‘pinion - we are of the opisien that errere in the provedure 
rere 80 prejudicial as te deprive them of a fair trial. 

it appears that these same premises had been 
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burglarized in the previous February anc thet Gartesian recovered 
$4000 insurance from the anne company ‘or the less he had incurred 
at that time. These facte came out oo an incident to testinony 
of s prélimimery nature in the course of the direst exominetion 
of defendant Barton Cartesian and onother ef defendants’ witnesses. 
On cross examination of Sarten the seaistamt state's «ttorney 
went inte the detaile of the former burglary in a manner te impress 
the jury that it, too, wae a "fake" burclary or robbery, and the 
recovery of anid 94000 ‘the reoult eof a like fraudulent schemes 
The court having overruled defendants’ Objections te going inte 
the detalis of that affair, the preeccutor require’ the witness 
to repest several times and atress the fact that lese from that 
*elleged robbery* was $4060 and fully paid, and then proceséed to 
éraw gut as guepisious ciroumatanevs that the witmess was not at 
home when the rebsery teck place, the condition in which he found 
thinge on hic return home, that he “went up and down amd yelled fer 
hie father and went to the basement where he heard a low sound 
like meaning,” but thought it was the dog in ele¢ep) that he then 
@alled the police, and left it te them to discover his father 
*in « bath tub with a let of beaver beard over the bath tub.” 
Counsel for defendents wcvernl times insisted upon the 
impropricty of this examination, but the court yielded te the 
insistence of the state's atiorney that “1% was eress examination," 
ae if there was mo pessible limit of the right thereunder and it 
wight expand indefinitely in ony direction. Im other words, 
because it wos incidentally referred to om direct examination 
thet defendanta had met “Sets ag the company's investigator, on 
the oceasion of adjusting the loss frem the former burglary, the 
prosecutor cloimed the right und<r erese cxemination te go outside 
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questions, details of the previous “alleged burglary" with the | 
sole and manifest purpose of creating the impression that thie 
wae not the firet “fake burglary” and fraudulent scheme to ob- 
tein imeurance money for alleged less of goods that had been 
resorted to by defendants. 
. That this was clearly the purpose of the prosecutor 
is disclosed by his subsequent cross examination of the father 
on the same subject and his intemperate «peech to the jury. 
Shen on objection he was checked from going further inie details 
ef the former burglary on cress examination of the father + the 
eourt apparently changing ite views on the subject - the prosecutor 
insisted om the right te “shew the intent * * * im this elass of 
cases.” It wae finally decided, after discussion in the court’s 
chambers, thet ouch evidence wae inadmissible. This decision 
should have checked any further aliusion to that testimeny. 
However, because it wes sot stricken from the recoré 
the prosecutor claimed the richt to argue it. Im doing #o he 
commented on the payment of $4000 for « lese arising eut of an 
“alleged robbery where a couple of feliows tied up the ol4 man 
and put him in « bath tub,” but did not know “whether they took 
him in @ piliow or mot.” The court sustained objection to the 
argument at this point, releting te “a pillow,” but the atterney 
Was permitted to continue his comsents on other surrounding features 
of ‘the burglary, seying that Cartozian’s dog was not disturbed by 
the burglary and “must have had laryngitis, or something like that, 
beeause he couldn't bark that night.” The court then reminded 
counsel] that the jury would be better educated if he kept within 
the particular case. The reminder war not heeded for counsel 
continued his coments on the former “alleged robbery,” and con- 


Cluded with the statement thet Cartezian since coming te mericays. 
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“hae prospered and waxed fat," and that “if the lew bed met laid 
ite hands on Cartosian for another two years he would have had 


regular stores all over the country. Hie merchendiae was net 
me.” Stating them thet he was “only a young, 





green fellow, new st the game,” he climaxed these errers with ' 
another, esying: “Persenally I me sold 160% om thodr guilt.” 
Here, on cxeeption to the remark, the court warmed the jury to 
pay no attention to the prosevutor's personal convietions, and 
the latter then withdrew the remark. @ut the damage bad been 
done» 

¥e have thus given lengthy reference te the textimony 
end argument, which the court erroneously permitted «fter re-~ 
peated and emphatic objections, beeeuce of their aenifestly pre 
jadieial cherscter ond the helpleseness of defendants to meet the 
unfair and unmwerranted insinuations of theix guilt of « similar 
offense, They were not on trial for « former offence, if any 
existed, and were manifectly placed at « dieadvantage and in a 
prejudicial light before the jury in their imebility te repel 
aueh insinuations thus brought into the ousee under the cuise of 
the right of cress examination. It wes enough to requizve dcefend- 
ante to mect the incriminating cireumstanoes in the ence itealf 
without imputing and characterising ae euch thoee connected with 
another and irrelevant transaction. 

That it 8 error to admit proof of another distinet 
offense from thet for which a defendont is put om trial, except 
in o certain class of cases where a guilty intent ost be shown 
to meet the presumption of accident or mistake (Morahell v. Us Se» 
197 Ped. 511), is conceded, amd where such proof iz admissible 
under the exception it must be clear and convincing. ‘vidence 


of m vague and uncertain charocter regarding euch an alleged 
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offense is never admissible. (Gart vo Us So, 294 Feds 663 
Parie ve Us S+» 260 ¥ed. 529.) While the evidence thus brought 
out on cross examination did not prove another distinct offense, 
it was just ag erroneous ond dsngerous, thet being the purpose of 
it, ae if it did. Tn fact while it was convistent with honesty 
and innocence on the part of the Cartosians, the attempt was 
made to give it e different coloring. “e cannot any that the 
proof of guilt ef the offense charged wae so clear ae to render 
euch errera not reversible. 

‘The only attempt te justify im this court the admission 
of such evidence is on the ground that it was proper cross 
examimation, it belmg argued thst the prior rebbery was brought 
out by defendants to impress the jury thet the cleim for ineur- 
anee for lowy in the former burglary wee wade and sevepted in 
good fnith. There is nothing whatever in the record thet 
reneonably tends to disclose, any such purposé. 

Ae further justification of the examination it is argued 
that because Barton ran down to the police station to repert the 
August burglary imetead of telephoning, the proeeoutor had a right 
to find out “hew he conducted himself at the time of the former 
burglery,® ond alse that because it was claimed thet defendants 
were ignorant «nd inexperienced, the state had the right te show 
that they had experience in getting insurance for th: Februcry 
burglary. Set only is the reasoning most speciouc, but the cross 
examination was not comducted on any such limes. Ise sole purpese 
was cleorly to drag in an extraneous affair end give it the color- 
img of criminality in order to convinese the jury thot defendants 
must thereforebde guilty ef the sharge on which they were being 
tried. That counsel succeeded in doing so may well be inferred 


from the fact that the jury gave the elder Cartesian the extreme 





sigue! vial? sonehive ete wthae (ese eine wabeinen 
 SeHeTS Some sd welders svete Yor bib mokdanhunse ort, eS 

Lo wba sn Gated’ #ael? \auetogias bin nuoomvite: wie Vash AAW 
tnt! dete spogerstioy unw FE eLldw BoeP al’ obEb UR ME om GER 
edd Sas? Goa Fomuce OF .gulnokes dave Tet w UL evig: os omit 
seheor oF be Keed> ex sew beyracio piramcapertastbaysaP 80 
mottekmbs add duos add mi YIkdawh of sqmedte van edt 1K!) 
avery sogaug eaw Fk Bole i ie as eibve aa 
dayenetd eow Yreddet tokty ord Peels Hedy yadod Ys y eho 
ee ee ee ee a de 
ee ‘vo ete 
ead sic ond mi tovscniw jptetsibou ‘wi wane yay Bob 

vi sonoypiuy sowe van Beetoith op bmat utduaiooci 

hou wt YR MOLI nctmnxe wise Yo motino reise vest Wkt wR ain | 
add Seeyor ot wottate wwkkeq sd wd sd ma mt ob ants 
dight # dee! wotsmvameR od untNONyetee Ro nxwdaul Yeelet ‘ 
terse? wiht to wmddwns Pe Meme Sener wa a a 
seh pus atineit ethane tty denroons ew 
Tuned ot wot ommetwent forceps " de 


































~s6foo of? &2 bvig Sid ekarte deniliieihtdih ‘ile alt sscnaseaaiiaiaa 7 
adentaw 9 aad wit ous dhaaiengi oe diereciclperprreeriont 






boo'umt od dvmiga 6a reper: 
il ; reemeeD t ee A naemy Raney eaemangeecoe 


To 


penalty of the lew. “hen this my result from evidence of a 
prejudicial eharscter a judgment uay be reversed om that ground 
alone. (People wv. Heffernan, 312 [11+ 713 People v. Meiener, 
312 Ill. 49.) But regardless of that feature of the once, the 
edmission of such evidence on cross exumination and the pre- 
dudicial coment upon it call for «a reversal of the judgment ond 
remandment of the case. 

We need not dwell further upon the manifest impropriety 
of the prosceuter's cross examination amd remerke. He was con- 
feseedly “young, green, anc new «t the game.” But thet deen not 
paliieate the consequences of errer, nor excuse inoompetency in 
presenting the rights of the feople. Criticiem of courte of re- 
view for reversing verdicts of juries lose much of their force on 
revelation of « course like thie to procure « conviction. It is 
the bonst of our Anglo-Saxon jurieprudence that the sccused will 
be secorded o fair trial. Ome was not had in thie cowe,+ Ye may 
appropriately ad¢ what wes recently said by eur oupreme Court in 
reverging a criminal conviction in People vy. Trimm, 323 Ill. 550% 

"t$ eam subserve mo good purpose te secure a 

reeerd number of convictions if, in order te secure 

the same, error must be committed amd well recognised 
rules of iaw violated, necessitating reversal by a court 
of review. FProaecuters and jucges who desire not only 
that criminals should be convicted but also punished for 
their crimes should esrefully querd against error instead 
of injecting reversible error into the record.” (536.) 


REVERSED AND REMANDED. 


Gridley, Pe Jo, and Fitch, J.» comeurs 
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DAVID FLYER, ) 24 a>. 1.4. 6 a 3 

Defendant in Error, ERROR TO SUPERIOR coURT, 

W8e ; GOOK COUNTY, 

MATHAW ZIMMERMAN and 
OSCAR ZIMMERMAN, 

Plaintiffs in Xrror. 


WR» JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


It appears from the record that the action below was 
brought to recover for an assault, to which defendants pleaded 
the general issue, and a special plea setting up self-defense. 
\fterwards the cause wae continued for several terms on 
plaintiff's motion, and later on his motion, an order defaulting 
defendants for went of appearance was entered in dic.regard of 
said pleas, and the cuuse referred to a jury to assess plnin- 
tiff's demages. This was error. (ine 
Ills Apps 92.) Uvidently the court was not advieed of the 





state of the recerd. Whether the defendants were present or not, 
they not being in defoult, it was meceseary to have the issues 
ae well ae the question of dumages submitted te the jury. (id¢.) 
Nor were the issues made up by replication te the 
especial plea. Without it it would have been errer to go te 
trial, wnlese it were in some way waived. (Bliske vy. Miller, 118 


6015 French y. Scobey, 108 Ill. Appe 806-) 
Ye gammot agree, however, with the contention thot the 


declaration dees not state a cause ef action because of its 
informality in the superfluous use ef the word “whereas.” 
Defendants took issue om the pleading and waived that imformlity. 
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The action is ome in tort end it is no objection 
that it was brought against more than one defendant. Hither 
one or both might be found guilty im euch an action. 

REVERSED AMY? REMANDED. 


Gridley, ?. Jo, ané Pitch, J... coneure 
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CHARIBES ALLEN, 2 4. 5} iA. G 3 3 


Defendant in “rrer.» BRRGR TO 
Vs BUMIOLPAL Count 
BOVIN Le COYLE, lhe Be LTS, OF CHICAGO. 


and kX» Ge TRUE, 
Plaintiffs in “rrer. 


Mas JUSTICE BARHES TALIVERED THR OPINION OF THI COURT. 


Defendent in error filed his atatement of claim in 
the Municipel Court of Chisege aguinat plaintiffs in error, 
mlleging that the claim ia upon « certein seveptanee, in worde 
ome figures «se follewar 


"$2,000, Chicage, Bay 2, 1926. 
ReGIW Le COYLE 
investments 
Thirty dayu after date pay to the order of Le Me Lovie 
Two + en bol and no/100 Dellera. 


Value received and charge wome to aecount of 


Sdwin Le Coyle. 
(Sigs) Seerge Leweon, 
“eere tary e 


Piret Eationsal Benk, 
keg, Towa” 


The atatement alleged thet there was written vertioully 
across the face of the instrument the wordeai “Accepted May 20, 
1928, Edwin Le Coyle.’ 

tt ie then alleged “that sald agceptance was duly 
indoreed by acdd defentante, Le Ms Lowhe ond De Oe True,” amd 
thet there is now “due on said acceptanse* $2,000 and imtercet. 

Eeoh of the defendants filed hie affidavit ef merits 
im eubstentielly the some form, clleging that he did not reeeive 
notice of dishener or non-payment of the aaid supposed aeceapt- 
anee and, therefore, wae discharge from any liability thereon; 
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that he wae not indebted te plnintify in any amount whatsoever 
by reason of the wattera so set forth. 

At the eloee ef plaintiffs evidence both sides rested, 
and each party fer himeeilf moved for « direeted verdict in his 
favor. The court overruled the motion of defendants and gromted 
plaintiff's motion for a directed verdict for 52,083.55. 

Motions for a new trial ond in arrest having been over- 
ruled, judgment was, entered en the verdict and is here for review. 

Piaintiff's evidence consisted mercly of the facte that 
he received the paper from defendant True, for a conpiderntion,s 
and tock it to the Medison-Kedzie (tate Senk for collection about 
ten days before its maturity, “on sucoumt of ite being ouch a 
distance” (evidently referring to ckley, !owa); thet sbout ten 
days after ite maturity he wae notified by said bamk that 1% re« 
mained unpaid; thot it wae then returned to himy that about two 
days thereafter he sue True and told him the bank hud returned 
“the note, the aceeptance,” on accouns of mot sufficient funde, 
end showed it to himg that True gugguotes he should see Soyie; 
thet Coyle was seen and told him thet he believed he weuld be 
able to get the money for him if he vould wait thirty or sixty 
days} that he waited for that time md them came back to True 
whe suggested that he sue, thet there «as me uce in waiting any 
longer} thet he then went to lewie who said “we axpect o big deal 
to ge through, and as seom an 14 dees I will get your szoney,* 
thet the paper wae “all right" and he would get his money, but 
ahould be reasonable and wait sixty dayses that plaintiff then took 
the note back te hia office anc decided te sue, 

The instrument was then intreduced in evidence, worded 


5 in the statement of claim, except that it purported te be 
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signed by George Lavther inetesd of Geurge lawson. The court 
erroneously overruled the point made «us to such variance. tt is 
Cleer thet the statement of claim should heve been smonded after 
the point was made,» 

Et de the theory of counsel for defendant in error that 
the bill of exchenge ie addressed to, and 2cospted by, Coyle, 
and he mkes the untenable elein thet it “reads ae if cigned by 
the bank, George Loweon, seuretary.” It eleerly purperte on ites 
face te be 2 forcign b111 of exchange drawn on seid bank in 
A@kley, teva. “aid bank, therefere, wae the purty te whem the. 
6111 should heave been presented for agceptance. There was ne 
proof thet it wee presented te 1¢. Om the contrary, it oppecre 
to have been presented te Ceyle fer aeceptames. if ke wee sot 
the drawee, then hia acceptance *ia merely voluntary, without . 
amy consideration, ond creates no liability whatever in the lew," 
for it is ® well settled rule of comercial low “that no me but 
the person upon whem it is drawn gam accept a bill, except for 
henner." (Ruling Case Law, VOle Be po MOOL, weee 535-) 

But the uncertainties of the instrument are such that 
it is impoesidble to aay, without adcitionsl proef, who was the 
érawer, There was ne evidence to show whe George Lawson or 
lawther was, or whether he wee anybody's eeeretary. The word 
"“seeretary" might be deemed merely desoriptio persenae. 

Without additional evicenee, thereforg, as to the 
relation of the garties te the instrument their liability could 
mot be determined upon the evidence adcuced. “itheut presentment 
for payment, protest and notice ef dishomer, unlews the some 
were waived, - and the evicenee is ineufficient te show waiver 
of #11 the parties at Least ~ the oourt wos umauthorized in 
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directing a verdict, and plaintiffs in error would be discharged 
from lisbility under eection 11 of the Negotinvle Inatrument 
A@t, which provideas 
“There a foreign b112 appearing on its fase to 
be such, iw dishemerwd by mon-aeceptamee, it mast be 
duly protested for non-sqvaptanes, and where such 
pili, which has not previously seen digheneread by 
non-neceptanee, ie dixhonered by non-payment, it must 
be duly protested for senpuyment. if it is net se 
protested, the drawer and indorsomenta are diseharged .“ 
| Seecordingly the judgment ie reveracd and the cause 
rYomandedc for a new trial. 


REVERSED AWD REMANDED. 


Gridley, > J+, amd Fiteh, io, concur 
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oy | 
Plaintiff in “rrer, ) BRROR 70 MUNICIPAL 
Ve COURT OF CHICAGO. 
MACK~INTERMATIONAL MOTOR | 7 


TRUCK CORPORATION, 
Defendant in Srror. 


MR. JUSTICE BARNES DELIVERED THE OFINIONM OF THR COURT. 


The judgment under review wes one “as in case of 
nonsuit" with costs against pleintiff, inetead of one in bar 
ae the mature of the case called fors 

The auit was baved om paragraph 28, chapter 95, 
Cahill's R. Ss 1926, giving the ouner of 2 mortgaged chattel, 
after a enle thereof under the mortgage, « right to sue for 
amd recover one-third of ite value from the mortgagee, or 
person making seid sale as assignee of said mortgage, in case 
the mortgngeefails within ten days efter the gale to mke out 
and deliver to the mortgagor “a statement showing the items 
of personal property sold, the names of sach purchaser and the 
amount for which each article wold, and sleo an itemised state- 
ment of the necessary reasonable expenses incurred in takings 
keeping ond selling said property.° The statute is penel in 
its character (Gridley vy. Barnes, 103 Ills 2213 Yertal Co» v» 
Rebextson, 277 Ill. 428-429,) and the right of action there- 
under is barred by section 14 of the limitation act if not 
commeneed within twe years next after the cause of action 
ecorued. (Cahill'’s Stats., supra, che 83, par. 153 Vesta} Co. 


CHEE » supra.) 
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The basis ef the action wae a failure to set forth in 
the etatement required and made, “the necessary reasonable expenses 
inewrred in taking, keeping and selling eaid property.” 

In ite affidovit of waerits defendant pleaded that no 
suoh expenses were incurred or charged, aloo the two years’ 
statute of limitation, and that the act wae unconstitutional. 

The judgment erder recites thet the court found the 
fevues againat the plaintiff ‘on the pleadings", and ordered 
that defendent have judgment as in ease of nensuit. The order 


also reeites that the court heard evidence, 
Upon such a recerd a judgment of nonsuit wae improper. 


Om such pleadinge there could be omly a judgment in bar, and 
none at all could be entered on the plesdings in that state unless 
suthorised by some rule of the municipal court. Ite rules are 
mot before us» Had the order been based om the evidence henrd 
we would, in the absence of a bill of exceptions, reverse and 
enter here a judguent in bar on the presumption that the evidence 
warranted it. But the judgment being based on pleadings we 
cannot, in the abwemee of any rules of that court in the recerd 
to show whether such a judgment could be entered under them, 
know the theory on which it «s« entered, nor onter ony other 
Judgment here than one of reversal and remanding the cause. 
Insemuch ag the statement of claim shows en ite face 
that the etatute had rum, defendant mwisht have eveiled itaeif 
of the point by demurrer (Jegher v. Us %. Pidelity Co», 239 Tlie 
602), or by what anewers thereto under the Municipal court 
preetice. But a demurrer would be deemed waived by pleading 
over ae wie done in this cas@. {Puterbaugh's Common Law 
Pleading and Practice, sec. 104.) Then, under the general 
Principles of practice, where defendant pleads the statute, 
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pleintiff, in order to avail himself of any fect that would take 
the ease out of its operation, must sat the fact up in a 
replication. (ids see. 176.) ‘“hether the rules of the 
Mundoipal Court are at variance with these general principles 
we eannot know without their being in the record, 

REVERSED AND RPUANDIS, 


Gridley, ®+ Je, and Fitch, J+, concurs 












Pie 


eee sat? foe om te sem dove of abe at 


> tet ee | hie 
Gee Beaks webee whe Yale ear tens rwb49 seni 
aT ee TA Ce ae 


ari ts ie 





< FOIA Kee eee. eh By Bue) A 
an! 
Li” 


i Pages RIT eS Leg tole sale te ieee 





by ah, aces wth} sy ropa enh alae att at 











es ee 
CAR A BES 
Oi wy Dele: ae Rowell Barrie jucatgut oats: oa 


aaiirae, Oh) Bt dceme bett te wel aia ta ounagd 


Shy Ay 


wee a iw aera oa bho somes a soue 


¥\ rea 


ek et os woe sa, birieneks ats ie bat ase eee h 


‘Pa He eigen ae Aina cose iy phe aoe 


ner 402 oh ee eine We fom teds oo com 





Sri 


5 io Neh 







Yen, eee 


Me Ly apace wie aol 


ee ee ee nee 






ee! Pe es ee erie ogee 


Ll + $0297 ZAS Fea 633 


He Le YURG, 


Defendant in Error, ERROR TO MUMTOTPAl, 
vs GOUR?T OF CHIG.GO, 
PRANGES RIGMAMH end 
BRRRGT RS » ) 
| Plaintiffs in Srror. ; 


BR, JURTICE PITCH GALIVERED THE OPINION OF THE COURT. 


This wes an action for the contract price of carpenter 
werk allegec to hove been done under a contract with defendants. 
The evidence shows thet plaintiff did certain carpenter wark on 
a building belonging to the defendent Frances Riemann, and that 
the defondant Saunders acted «s her agent in thet matter, It 
ie true that he paid part of the bills, but he charged the same 
to the account of Mra. Riemann. Each of the defendants filed 
om affidavit of merits denying any joint liability. In the 
absence of ony evidence whatever of wach joint liability, the 
judgment against both defendants is clesrly erroneous. For that 
reason the judgment ia reversed and the enuse remanded. 


Gridley, P. Je, and Barnes, Js, concurs 
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WILLIAM J. COBARY, deing business t ‘i B 6) 3 4 
as VILLIAM J. CIZARY & CO., 2 4c Lane 
Appellees, AP2EAL PROM WORTCI Pal 
Ve COURT OF GRO CAGO, 
C. By LAIDLAW amd EARL L, GuBOTT, 


Go ners Seete on business as 
CHICAGO CREAM PAID CAKE COMPARY, 


Plant Ne. 1, 
Appellantee 


ee hee 


Me JUSTICK FITCH DALIVEREL THK OPINION OF THE COURT. 


This appeal ia from a judgment in plaintiff's faver 
for the emount claimed to be due for work dome as a atenograzher > 
money expended in connection therewith, and interest. Defeniants 
do mot deny that plaintiff did the work, nor dispute the emount 
of his bill, but they deny that they ever ordered the work done 
or agreed to pay for it. 

It appears that Edward J. Sweeney and Miles Gebott had 
seoured contracts and options on a number of bakeries which they 
attempted to merge inte ome large {illinois cerporstion, under the 
name of Sebott Baking Corporation. The prejected new corporation 
was to be capitalised at over a miliion dollars and a plant in 
Chicage owned by the defendante C. 8. Iaidlaw and Barl L. debott, 
partners doing business as Chieage Cream Fried Cake Company, Plant 
No. 1, was to be taken over at a valuation of $300,000. Uweeney 
and Miles Gebott employed Jay J» MeCarthy, a lawyer, to prepere 
certain papers, documente and offidavite necessary to qualify the 
steek of the corporation for sale umier the Securities Act of this 

stete. MeCarthy called on the plaintiff to do thie work. After 
plaintiff had taken several houre dictation, he inquired of 
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MeCarthy who was to pay for it. MeCarthy testified that he 
replied that he would assume no personal responsibility, that 

he never sew or heard of Sweeney or Miles Gebott until they came 
to his office, and that he gave plaintiff “a list of the making 
eoncerne in different parte of the country that they esid they 
owned or had options on.” He testified that he did not know 

Barl Gebott and that the defendont Laidlaw ‘never asked we to 
repreavunt him individually in omy matter." ‘the plaintiff testified 
that he refused to go om until he could be assured, by appellants, 
that they would pay for it, that he wae thereupon introduced by 
MeCarthy to Laidlaw, whe told him te “write a letter embodying our 
understanding," which he did, and two days later, Larl Gebott come 
to his office ond enid they got his letter and knew what hilo charge 
would be, that when the work was completed, he was to send a bill 
and they would send « cheek, Thies is fletiy denied by the defend- 
ante, and there ure mny foets and clreumstanees im the recerd 
which support their denial. 

When the suit was begun, MeCorthy and Sweeney were joined 
as defendants with appellants. PFisinmtiff's verified etatement of 
claim alleges thet the sum of 21722.94 is due from all of them “for 
atenographic services furnished to the enid defendants and each of 
them, at their special instance abd raguest, in and about the making 
of certain documents, seeking quslifisntion of an issue of securities 
6f the Gebott Saking Corporetion, an Iliineis cerporstion,” etc. 
Later, the suit was digmiseed 2s to MeCerthy and Sweeney. The 
Statement of claim was net changed or amendeds 

Appelliemts’ appearance and their separate «ffidavite of 
merits were filed by an attorney named Goldberg. TFive days bofore 


the trial began, an order was entered that leave be granted to 


Goldberg “to withdraw as attorney for C. Be imidlew omé Earl be. 
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Gebott, and Charles J. Trainor be substituted * * * as attorney 
of record for ©. B. Laidlaw.” This left Earl Geboti without any 
attorney of record to represent him. | 

This wae the situstion when the trial of the ease was 
begun before a jury, the defendont Laidlaw being the only one of 
appellants present or represented by counsel. After the testimony 
had been teken end arguments made, “homes li. Neilly, an attorney, 
appeared anc said he represented the defendont Earl Gebott, whe was 
mot aware the case wae to be tried at that time. Upon Aciliy's 
representations, he was -ermitied ito enter his appearance, and « 
verbal stipulation was made in court to the effect that « juror 
should be withdrawn and the case sontinued fifteen days and then 
submitted to the court without a jury upon the evidence already 
heard and the evidence of Harl Geboti, which should be the only 
further evicence to de heard. At the appointed time the parties 
again appeared and the evidenee of Sarl Gebott waa heard. 

: Couneol for the defendants then asked leave to further 
Grose-exemine the witness NeCarthy for the paérpose of showing 
additional facte and circumstences which had come to their knowledge 
after MeCarthy had testified. They offered to prove by MeCarthy 
thet an itemized bill which plaintiff hed sent to Miles Gebett and 
Sweeney for the same work had been referred by Sweeney to KeCarthy, 
who had written a letter advising Sweeney about it. The itemized 
bill and MeCorthy's letter were produced, offered in evidence, snd 
are shown in the bill of exceptions. The court refused to permit 
further examimation or cross-exsminetion of MeG-rthy and refused te 
admit or consider the offered evidence. Im thie we think the 
court erred. As we read the offered testimony, it was certainly 
material and impertant, and, if unexplained, might be desisive, in 
view of the conflict in the evidence. The authorities cited by 
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plaintiff's coumsel to the effect thet it is diseretionsary te 
admit or refuse to admit further testimony after a ease is 
Glesed, and that such diseretion is not reviewable, usually 
qualify that statement by adding: “unless some injury is 
occasioned to the party complaining,” or “unless suck cisoretion 
is abused,” or equivalent language. (1. Db. & H+ Rye Co. ve 


Hendrian, 2196 Ill. 501, 505; City of Sandwich ¥s Delan, 141 
Elle 430, 441: Anderson Transfer Co-+ vs Puller, 174 O11. 221, 


227.) ‘The facte of this ense call for the application of the 
exception, rather than the general rule. 

For the reasone stated, the judgment is reversed and 
the cause remendeds 


REVERGED ABD REMANDED. 


Gridley, *. J., and Barnes, J., coneure 
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WILLIAM ¥. BARTZ, | 431.4. 634 
Plaintiff in Grrer, ERROR TO SUPERIOR 
™” ) coURT OF Cocx coumTY. 


BALINIS PIAHO COMPANY, a corporation, 
Defendant in Srror. 


MR. JUSTICE PITCH POLIVERED THR OPINION OF THE court. 


By this writ of error 1% is sought} to reverse a judgeent 
fer the defencent entered upon the verdict ef a jury. The action 
was in trespase. The evidence on behalf of the plaintiff tends 
to prove that « deputy bailiff of the Municipal court went toe 
plaintiff's residence with « replevin writ for a pieno; that an 
agent of defendant, named Koche, accompanied the bailiff; thet the | 
plaintiff declined to admit them and threatened them with personal 
violenee if they broke ims; thet while they were talking ome of the 
fremt windows wes broken and the vsiliff then lifted the window, 
opened the door and «dmitted the piano movers, whe teck away the 
plane, eanusing some damage to the floor, carpet amd curteine. The 
plaintiff himeelf ie the only witness who stetes pesitively thet 
Beche breke the window. ‘The evidence for the defendant tends to 
preve that the window wee broken by the bailiff or by accicont, 
and that little, if any, dawmge wee done in removing the plane. 
There is algo evidemee that the replevin suit resultec in a finding 
emd judgment thet the piane company wau entitled te the possession 
ef the piano, 

Four allege¢ ervrers are asvigned, but omly ome is argued. 
It ie contended that defendant hed ne right te forcibly enter the 
home of the plaintiff to get possession of a piano, and that in so 


doing “pleintiff's constitutional rights were cutreged and 















BE SEGRE YR ES Be PS Rin GRY ale Be yt 


Reta: Sah dae 
Rae Mea Noy) RR ae 
; 5 Oa 


“edie p, “es 


Hct i ai: Kft 


decaghit, 4 oauTeT #9 Sisson. 48 #3 sows 
mukion eth Riya Ne FeRoToy ote my y Paeenee 
anaes Yasdmdate ads Ye Lmlod me oprapkve od, | 
o? Jmev J tues “Enqheisiit oat Ye TALbed yoga m todd 
ma Feng tonndy, © Wi sire Biveiqes A Adie opambhgon a? 
wh Ande *VtbLhed off? heimegmecas rodeo Somme «tanhaw te 
| Enea iw ends benaduewis dew werd thao 66 dutch tone 1 thd ates 
odd to ome gubstsns ore od kite Suits’ nila yidd 
swohwiw wit hettll meade MsLed etd Mew aehornd pew ee kw Bere 
pits Yann Hivos ante yveevem emaby edd her etmhs ham rom wd kewego 
od? vunkaduso bna teqre y woes 20h of opamad tone satemne 
tade Lovistaog aotute env sonadin vine odd at Mould 
OF abnad inchiedub ails 10? oguesive est evenay aff, oe 











Re 


violated,” and thet because thereef pleuintiff wae entitled te 
a new trial “ae the verdict is againot the manifest weight of 
the evidence.” 

We heve read the abatract of the evidence and find 
little auppert in it for thie centention. The evidence was 
conflicting upon the question whether defendant “foreibiy entered,” 
end it was peculiarly the provinee of the jury to decide thet 
question. The omiy representative of the defendant who wae present 
at the time af the alieged trespass wae the witness Reche. fhera 
is mo testimony that be entered plaintiff's home, and he fletly 
denied that be broke the plisimtif?'s windew os eleaimed by the 
letter. If the jury believed the teatimony of Heche the verdict 
naturally followed. 

We finé no reversible errer in the record, and the 
judgment is offinvmed. 

SPP TMBE Ge 


Gridley, >. Te, aud Barnes, J+, concur. 
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PROPIA OF THE STATE OF ILLINOIS, ) 
Defendent in Srror, RRROR TO CRIMINAL couRT 
Ve GF COOK COUNTY, 
JOHN NOLAN, ) 
Plaintiff in Error. ) 
MAe JUSTICE FITCH DELIVERED THA OPIRLON OF THE COURT . 


This srit ef error brings up for review the conviction 
of the defendant in the Griminal court upon a charge of assault 
with » deadly weapon with intent to inflict « bedily injury. 

There were four witnesses fox the prosecution and none 
for the defense. James Cunningham tectified that he was a tuok- 
pointer by occupation and wae formerly a partner of the defendants 
that on Octeber 3, 1925, he went to defendant's garage, on Normal 
avenue, Chicago, and asked defendcent for seme ef the equipment 
that Hed belonged to the partnership and fer moncy he claimed was 
due from defendants that defendont's reply was to etrike him in 
the face and to tell a big man named Joly, who was present, ta put 
him out; that Soly struck him and put him outs; that defendant 
"Gisappeared for about one minute anc, as far ss 3 cum remember, 
walked right back and took out « revolver and shot me." On 
evced-exantnation he said that befere the sheoting, he had been 
in a poolroom and had drank “maybe a couple of bettles of beer," 
but did mot get it in the poolroom; that when the fight began and 
defendant struck him, he "naturally® struck back, but did not 
have anything in his hand. 

Isidere Kumesikas, = eab driver, tectified that before 
the shooting he drove Cunningham and « man nemed Farrell to 8 
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poolroom, where they ctayed about ten minutes, and then drove on 
to Rolen's garage; that he “smelled » little booze on Farrell and 
Cumninghams” thet beth went inte the garage ond remained there about 
ten minutes, when Farrell came running out with a hemmer in his 
hand, that he alse saw Cunningham hit Nolan ever the left shoulder 
with a board a yard and o heif long and #ix inches wide, whereupon 
Nolan "pulled out hie gun® and shot Camningham; that when the chet 
was fired, the defendant wae standing six feet inside the open doer 
of the garage anc Cumminghean about tve fect outside. 

Farrell testified that he did not go imite the garage; that 
he never bad © hammer in his hand; thet he heard one shot and did 
mot eee who fired it, but while standing in front of the deer, he 
“seen a hammer come flying tewerds me,” and that ne kad it in hie 
hand “for a minute to drep it aguin.” He alse teetified that he 
first met Cunnincham in a barber ehep, from which they want te- 
gether to a poolroem, but neither ef them hed anything to drink 
until after the shooting. 

The fourth witness wae a police efficer, whe merely 
testified that when he saw Cunminghom im bed at the hoepital softer 
the affray was over “you could smell liquer.” 

iuring the ergument, the assistant state's attorney made 
this remark: “The defendant, though he has not taken the stand, 
undoubtedly relies upon self defense.” Thie wan objected to and 
exception taken. The statute forbids samy reference to the failure 
of a defendant te teatify in hia own behalf in a criminal case, and 
in The People vy. Apmis, 261 ill» 157, the court said regarding a 
similar remork made by an ascistant state's attorney that “we do 
mot recall any case where remarke of the character here made were 


met held to be reversible error.” ‘The atate's attorney relies 
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upom the decision in the later case of The People v. Young, 316 
fli. 608, im which a somewhat similar romark, provoked by the 
argument ef counsel for the defense, «se held insufficient, of 
iteelf, to reverse. But in that case the court said: “If the 
case made against defendants were not so overwhelmingly clear 
and comclusive we might be diaposed te reverse the judement fer 
that error, but the evidence makes it conclusive that the jury 
could mot rensonably have found any other verdict than one of 
guilty, if the assictant state's atiorney had made no reference 
to the defendante’ failure te testify." “e think this sannet be 
said of the evidence im this case. The only apparently disin- 
terested witness to the occurrence was the cab driver, and if 
his testimony is to be beliewed, the verdict might well have been 
for the defendant. He was cnlied by the People and there is 
nothing unreasonable or improbable in his testimony, which differs 
materially from that of Cunningham an¢ Farrell. ¢ are unable to 
eay that the guilt of the defendant was proved se clearly and 
contlusively that the mnifest error of the state's attorney was 
not prejudicial and for that renson the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANICD. 
Gridley, F. J», and Barnes, J+, concure 
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| State of Il#inois, 

>resent--The oe ae Ay PARTLOW Sshresidine Justice. 
Hon. THOMAS M. JETT, Justice. 


Hon. NORMAN L. JONES, Justice. 


——— 


JUSTUS L. JOHNSON, Clerk. 


} E. J. WELTER, Sheriff. 


2431.4. 634 


BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 6 - 1926 the opinion of the Court was filed in the 
Sterk s Ortice of said Court, in the words,and figures 
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Mary E. Elias, ) 
‘ Appellee ) 2 
Foe 3 431.4. 634 
VS. Appeal from the Circuit Court of LaSalle 
County. 
Edward Baker, ) 
Appellant. ) 


Partlow, Ps de 


Appellee, Wary E. Elias, recovered a judgment for $5000 in the 
cireuit court of LaSalle county sgainst appellant, Hdward Baker, on 
account of en assault, and an appeal has been prosecuted to this 
court. 

The evidence shows that appellee was 28 years old, weighed about 
200 pognds, and for 12 or 15 years had been employed by L. M. Harvey, 
proprietor of the Clifton Hotel, in Ottawa, Tllinois. Appellant wes 
54 years o1d, weighed about 170 pounds, and was the president of a 
wholesale grocery company in Streator, Illinois, which is about six- 
teen miles south of Ottawa and connected with it by a conerete road. 
They had kept company for about two years prior to July 27, 1924. 

When they began going together, appellent was a married man, but living 
separate and apart from his wife, and a divorce proceeding was pending. 
Appellee testified that when they began going together she thought the 
divorce had been granted and when she learned thet it had not been 
granted she stopped going with him for sbout three months until the 
decree was granted, which was on July 11, 1925. During these two 

years appellant gave appellee various sums of money ranging from 

$20.00 to $100.00, and amounting in all to $350.00 or $400.00, which 
she mwa for her personal needs. 

Leeel lant testified that in December, 1923, they became engaged 
to be married, and the wedding was to be in September, 1924. She 


testified that he proposed marriage and talked about it every time 
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they were together; that he fixed upon September or October, 1924, 
as the time for their merriage; that she refused at first to marry 
him, but towards the last, did not say she would end did not say 
she would not. Appellant learned that appellee was going out 
nights with a man by the name of Johnson and that she had gone to 
Green Rock Inn, alleged to be a notorious resort. Appellant testi- 
fied that he frequently remonstrated with her about this end she 
Bape him she would abserve his wisheé in the matter. 
| Appellant had an appointment to take appellee out riding 
Saturday evening, July 26, 1924. She later cancelled the engagement. 
an appointment was made for Sunday,<7, 1924. Appellant went to the 
clifton Hotel in Ottawa about three o'clock P. M. that day in & Nash 
sedan. They started for Streator on the concrete road. On the way 
they began quarreling. He asked her to meet him that night and she 
Berusea. He aeeused her of having broken the engagement the night 
before in order to go out with Johnson end charged her with having 
n engagement with Johnson for that evening. He testified she called 

him nemes and struck him repeatedly. About one mile north of Streator 
A ppellant left the concrete highway, drove east for about 2¢ miles, 
a went south a short distance and stopped where there were no 
:.. Appellee asked him why he went off of the paved road and 

e replied that the road was better that way and they would get to 
their destination just the same. After the car stopped, appellant 
‘asked appellee whether she was going out with him thet night. She 
Dreplica that she was not. She testified that appellent then said: 
“Ie you are not going ot- with me you will not go with any one 
else"; thet he took a revolver from a pocket of the cer, pointed it 
at appellee, repeated that if she did not go out with him she would 
not go with any one else end that he would kill her there. She testi- 
fied she begged him not to kill her and he struck her several times 


“in the face end eyes with his fist; thet he hed a pair of long barber 
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hears and began cutting her heir; that she struggled to open the 


door and attempted to get out but failed. She testified he struck 
} x 





er on the left temple with the gun, and with 2 cord sueh as is used in 
tying packages tied her right arm to the door of the car and pushed her 
eft arm between him and the seat and leaned on it so she could not 
move; that her eyes were swollen shut for several days. He finished 
cutting her hair and she testified that he was uncertain whether he 
would take her to her sister, or back to the hotel, or kill her. She 
testified she begged him not to kill her but to take her to her sister. 
his he started to do end drove toward Streator. She testified he 

ent only e short way when he stopped the car, fired the revolver out 
of the window, and said that the bullet should have been for her. He 
then went to the home of her sister where she got out of the car and 
vent in the house followed by appellant. There were blood stains upon 
his shirt. The sister testified he told her he had acted this way 
Sa hense appellee would not go out with him, he had fixed her so she 
Bowia not go out at all, and that this was her reward for her un- 
truthfulness. The husband of appellee's sister testified that appellan’ 
sais he had a gun. Appellant remained in the house about 15 minutes 

nd then drove aways 
The evidence tends to shww that appellee's face and nose were 
badly bruised and swollen. Her eyes were black for two or three inches 
dmderneath. The whites of her eyes showed hemorrhages and were blood- 


hot. There were some abrasions about her eyes and nose. Her hair 





Was cut off irregularly and fairly close, about one inch long. She 
was in a highly nervous state. The discolorations of her face and 
eyes existed for several days. 

4 On the fourth day after the assault she filed a complaint in 

the county court charging appellant with insanity, thereupon the court 


appointed a physician to make an examination and he reported that 







appellant Was sane and the proceedings were dismissed. On the third 


ay after the assault, Dr. Clune was called to the state's attorney's 
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Bs and saw appellee for about five minutes and he later testido 
Pied to the condition she was in. On the same day she haé@ her photo- 
graph taken. There is evidence tending to show that this photo- 


sraph.was taken upon a plate which was not retouched, end did not show 






the discolorations of her face. She testified that sHe had been 
bliged to have medical treatment on account of her injuries snd that 
yr. Clune gave the ‘ranted: Dr. Clune testified that she did 

not require medical attention and that he did not treat her. 
Appellant testified that they got into an argument and she 
started to open the door &nd get out; that he threw his arms sround 
her shoulder and she began hitting him in the face and they had a 
souffle; that he had accused her of a lot of things and she sdmitted 


q 
a He was very much excited and cut off the front lock and the 


ittle ones she had over her ears; that he did not cut off her heir 



















es it appeared in the photograph and did not have a revolver; that 
the scissors were the ones he used in his business and always carried, 
that they were not in the pocket of the car, thet there was no pocket 
Bs the left basa door; that he had no rope and did not tie her hends; 
thet when they went into the house at Streator her heir, except for 
those three locks, was not cut off, and her eyes were not swollen 
shut; that for thirteen years he had spells of unconsciousness, some 
celled it epilepsy; that he had been treated by many doctors; thet 

in the first two years he had an attsck every week, sometimes they 
basted & minute and sometimes fifteen migutes. After the first two 
or three years they would come on from three to five minutes apart 
for anumber of years; that he hed not had anstttack for nine months 
prior to July 27, 1924. On cross-examination he testified thet his 
Tecollection was not clear of anything that took place after the cer 
stopped; that he did not have the conversations testified to by 
ppellee's Sister and her husband; that he did not know whether he 


ad en attack of epilepsy or not; that he thought he was in a state of 
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oma; that he had previously been in a state of come and traveled 
eround without knowing what he wes dping. 

Appellant urges that on cross-examination counsel for appellee 
made reference to the terrible beating which they claimed their client 
received with the revolver, and in order to give color to appellee's 
claim that appellant used @ revolver, it is claimed by appellant 
that they persistently, contrary to the ruling of the court, attempted 
by questions to give the jury the impression thst appellant habitually 
carried a revolver, that he had repeatedly been found with one on his 
person, and that a gun had been taken away from him since the assault. 
Objections were sustained to ell the questions which were asked along 
this line, but appellant insists that the action of counsel for 
appellee constitutes reversible error. 

In the first instance appellee testified that appellant had a 
revolver; that he told her he was going to kill her; that he struck 
her with the revolver; that later he fired the revolver out of the 
window of the car and said that the bullet should have been for her. 
The brother in law of appellee testified that appellant told him he 
had a revolver. In his exemination in chief appellant testified 
that he did not have a revolver and that there was no pocket in the 
Zeft hand door of the car from which a revolver could have been taken; 
that he did not strike appellee with the revolver and did not fire 
it out of the window. Under these circumstances appeilee had « 
right to reasonably cross-examine appellsnt with reference to whether 
he did or did not have a revolver. It may be that some of the question: 
asked were not proper and that objection was properly sustained, but we 
do not think this cross-examination was such as would justify a re- 
versal of the judgment. | 

Appellant claims that counsel for appellee made improper end 
offensive remarks to the jury; that he repeatedly referred to the 
alleged improper conduct of the parties and to the virtue of appelice; 
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phat he said: "When any girl can go out with Ed Baker for two yeers 
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jand still be virtuous she is a good girl," implying that appellant 
jhed attempted to violate the chastity of appellee, and that the 


‘room in appellee's behalf. The entire argument does not appear in 
the record. Only a few remarks are set forth about which complaint 
is madey It is apparent from 4 reading of this record that the 
improper remarks during the trial, and on the argument, were not all 
On one side, that they were provoked by statements that were made by 
counsel on each side. It is impossible for us, in considering a few 
isolated sentences in an argument, with no information as to its 
context, or the line of argument of which it formed a part, or as to 
what had already been said by the same counsel, or by counsel on 

the other side, to determine whether, 211 things considered, it may 
not have been justified, or to what extent it may have been preju- 
dicial to the defendant. Lake Erie & Western Railroad Co. vs. 
Miaaidten, 142 Yil, 550 ; Walsh vs. Chicago Railway Co., 303 Tl. 
$59; Aetitis vs. Spring Valley Coal Co., 150 Ill. App. 497; Rost 

vs. Noble & Co., 242 Ill. App. 455. In each instanee the court sus- 
tained the objection and we do uot feel that the judgment should be 
reversed on the grounds complained of. 

On his motion for a new trial, appellient filed an affidavit 

in which he alleged that frequently during the closing argument of 
Birisise1 for appellee, the crowd in the court room leughea and gave 
visible evidence of their approval of statements made; that the 
ettituae of the crowd was partisan, boisterous, and several times 
‘repeated, until the trial judge threatened to clear the court room. 
facts. We only find one occasion where it appears that there was any 


demonstration from those in the court room. The record shows that 
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use] said that $400.00 or $500.00 from appellant in the space of 

wo years would not be any more to appellant than a box of candy to 
6y out in the country. An objection was sustained to this remark. 

» then said that appellee had worked at the Clifton Hotel for thirteen 
, fourteen yeers and Mrs. Harvey was there in her behalf. Objection 
1s sustained to this and counsel for appellant said: "Why was she 

ing this money." Counsel for appellee replied "it is just like 
iking four boxes of candy from a boy," and the record shows that there 
ras laughter in the court room, The court immediately called the aud- 
mee to exder and infoxmed them that if they did not preserve order 

he would clear the court room. We do not think this was sufficient 

to constitute reversible error. | 

At the close of the evidence for appellant, a motion was made to 


exclude all of the evidence as to the present physical condition of 


rt is insisted that this motion should have been allowed for the reason 
that there is nothing in the record to show that the headaches were 

in eny way due to the alleged assault, but that the contrary was shown 
y the testinony of appellce's witnesses. Appellee testified that 

ior to the assault she had never been troubled With headaches and 
thet since the assault she had been troubled with headaches almost 


ntinuously. There was no error in the admission of this evidence. 


ssault made upon here 
|The second and third instructions on behalf of appellee were as 


the measure of damages, both actual and punitive. Both iustrve- 


ss of mind or insanity of appellant. It is urged that there 
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sufficient evidence on this point to entitle appellant to have 

o question submitted to the jury. It is conceded that an insane 

ion ig liable eivilly for actual damages for his torts. An in- 

le person is not liable for punitive damages. MeIntyre vs. Sholty, 
Ill. 660. The eighth instruction given on behalf of appellant 
ectly announced this rule of law. The ninth and tenth instruc- 

ms siven on behalf of appellant are with reference to punitive 

bezes, and neither makes any reference to the possible insanity of 
pellant. If the second and third instructions on behalf of appel- 

/ were incorrect in this respect, then the eighth and ninth on 

1alf of appellant were also ineorrect.i Appellant will not be 

rd to complain of an error in en iustruetion on behalf of appellee, 
en the same error was embodied in instructions given on his behalf. 

» instructions are to be considered as a series. When they are consi 
dered as a whole they expressly tell the jury that if appellant was 
mporarily insane at the time of the assault.that he was incapable 
entertaining any malicious intent against appellee and the jury 

nid not be warranted in giving punitive dameges but would be confined 
lely to compensatory damages. There was no reversible error in the 
iving of the second end third instructions. 

It is urged thet the verdict is excessive. If the evidence on 
half of appellee is to be believed, the assault was unjustified and 
mton. The amount of damages is so largely in the judgément of the 
ury that it is only in extreme cases that the court is justified in 
nterforing with its finding. Lowry vs. Orr, 1 Gil. 83; Scott vs. 
amilton, "1 Ill. 85; Netcher vs. Bernstein, 110 Tll. App. 484. In 
leNemare vs. King, 7 Ill. 437, it was held with reference to verdicts 
f juries that courts will not disturb their verdict on the ground that 


damages are excessive, unless it is manifest that they have been 


erned by passion, partiality or corruption; end to draw¢ such s 
Zlusion, it is not enough that the damages, in the opinion of the 


“are too high, or that a less emount would have been sufficient 
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isfaction for the injury. It must be apparent at first blush that 







| damages are glaringly excessive." To the same effect is Lake 

eet Blevated Reilroad vs. Collins, 118 Ill. App. 272. We would not 

justified in reversing the judgment on account of the amount of the 

dict. 

We find no reversible error and the judgment will be affirmed. 
Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
Deteoe seo pie Opinion of the Court was filed in the 
Clerks office of said Court, in the words and figures 


following, to-wit: 
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hn A. Dahlin, 
Appellant, 


of Winnebago County. 


) 

) 

) 

Appeal from the Circuit Court 
VSe \ 


Maytag Company, a Gorporation, 
‘Appellee. 


attlow, P. J. 


Appellant, John A. Dahlin, began an action of trespass on the 
se in the cireuit court of Winnebago county, ageinst appellee, The 
ytag Company, a corporation, for damages for breach of a written 
ontract. Judgment by default was entered ageinst appellee, a writ 
t error was prosecuted from this court and the judgment was reversed. 
58 Ill. App. 85. Upon the case being redocketed in the trial court, 
ppelioe filed pleas, there was a trial by jury, verdict and judgment 
gainst appellee fow $843.75, and an appeal hes been prosecuted to this 
curt. 


In our former opinion we set out the contract and the alleged 
reach, therefore it will not be necessary to restate those facts. 

m addition thereto the evidence shows that sometime in November, 

925, representatives of appellee went to Rockford and had a confer- 
mnoe with appellant relative to the cancellation of the contract of 
January 19, 1923. They told appellant that if he would cancel the 
contract, that appellee would open in the city of Rockford a store 
through which the machines would be sold; that appellee, through 

the store, would furnish to appellant the machines at $115 each to 
fill all orders which appellant then had unfilled and all orders which 
he secured before January 1, 1924; that during that time appellant 
would have the right to take orders for machines in Rockford and vicin- 


iy, ana the store of appellee would have the right to sell machines 
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the same territory; that appellee would pay appellant $35.00 for 
h maching sold through the store during December, 19235; that on 
mary 1, 1924, the city of Rockford end vicinity would be divided 
o eight sections and one or more sections assigned to appellant 
‘long as he would canvass the same and sell the machines therein; 
at appellee, through the store, would furnish the machinas to 
1 the orders and would pay appellant a commission of $35.00 on 
eh sale made in the territory so assigned to him, and $35.00 for 
ch machine sold through said store in the territory assigned to 
pellent; that appellee would advertise the machines and would 
liver and take care of the service on all machines thereafter sold. 
out Becember 1, 1923, the store was established in the city of Rock- 
rd. No more machines were shipped to appellant, but they were shipped 
| appellee, and all machines were furnished to appellant as he re- 
ested them. He purchased twenty-one machines which were to be paid 
x in cash. He failed to pay for five of them and they were returned 
) appellee. Appellant, however, sold only sixteen machines. 

We think the preponderance of the evidence shows that the origin- 
| contract was cancelled and that the new contract was entered into. 
1 behelf of appellee, two of its agents, who had had the talk with 
opellent, testified to the cancellation. Appellant denied it, but a 
ines whom he called, in effect, sustained the contention of appellee. 
ne conduct of appellant after December 1, 1925, and his mode of dealing 
ith appellee after that time shows a cancellation. Appellant contends 
hat he Was entitled to prospective profits upon the seventy-five 
achines which were f¢//¥ not delivered under the original contrect, 
na error is assigned on the first given instruction on pehalf of appel- 
ee which limited the damages to a so called bonus of $3.75 each on 225 
achines which were sold under the original contract. If the original 
ontract Was cancelled as we have held, then appellant was not entitled 


© prospective profits under that original contract, but was limited to 
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» damages as stated in the first instruction. 

It seems to be conceded that eppellant was entitled to recover 
ludgment for $843.75 as rendered by the trial court. Under the 
dence he was not entitled to any additional damages and the judgment 


1 be affirmed. 
Judgment affirmed. 
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o> DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 
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' BE IT REMEMBERED, that afterwards, to-wit: On 
NEC-G G ~.1926 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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nea F. Whitehurst, ) 
Appellee, 
VSe ) Appeal from the Circuit Court 
e ) Of Peoria County. 
eatres Operating Company, ) 
Appellant. o> | rm 6) 


irtlow, Py Je 


| Appellee, Anna F. Whitehurst, recovered a judgment for 

000 in the circuit court of Peoria county ageinst appellant, 

leatres opperating Company, for personal injuries, and an appeal 

a been prosecuted to this court. 

As grounds for reversal it is urged that the evidence does 
ot show that appellee was in the exercise of due care and caution 
her own safety, or that appellant was euilty of the negligence 
narged in the declaration. The evidence shows that appellee and 

xr husband lived in Springfield, Illinois. On November 11, 1924, 
jich was Armistice Day, they drive their automobile from Springfield 
) Peoria, arriving about nine o'clock A. M. Apprllee testified thet 
1en they left Springfield the sun was ghining, but before they 
ached Peoria, it began to rain and that it rained, at intervals, 
ring the entire day until after the injury in guestion. There is 
‘conflict in the evidence as to the extent of the rain and how 
‘equently 4¢t rained. The records of the weather bureau were offered 
establish the condition of the weather. It is apparent, however, 
lat it rained enough to make the sidewalks quite wet. 

Just pefore six o'clock, appellee and her husband went to a 
staurant, where they had their suppers. She testified they came 
of the restaurant a little after six o'clock and it was reining 


she had no rubbers or umbrella. They immediately went to the 
The ticket office 
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incess Theatre on the west side of Adams street. 


as at the front of the building and on the north and south of it 
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lere swinging doors into the lobby. They purchased two tickets 

pad went through the north swinging door into the lobby, which was 
bout 25 feet hong east and west. At the west end of the lobby 
ending the entire width of the lobby north and south, were 7 

larble steps each about 12 inches wide which led up to a platform or 
landing upon which was located the door which led into the theatre 
proper. This landing or platform sloped about half an inch from 

the door to the top step leading down into the lobby. The lobby wae 
lighted by four 75 watt bulbs and there was one light suspendeé about 
pen feet above the steps. A brass rail extended east and west through 
the center of the lobby and up the steps at the west end, but it does 
10+ appear just how far west it extended or how it was fastened. 
There was also a rail up the step on the north wall and e similar 
pail on the south side of the lobby. Persons entering the show went 
in on the north side between the brass frail and the north wall where 
the ticket taker was located, and those leaving the theatre went out 
through the south half of the lobby between the brass rail end the 
pith well. 


Appellee and her husband went up these steps and entered 
he theatre, which was a moving picture show, the room being dark. 
iy remained an hour and a half or two hours, then went out onto 
‘Lending or platform. When appellee got to the top step she 


ppea and fell down three of the steps. As she slipped she grabbed 


“husbend who also fell, and his hat was knocked off. She testified 


after she fell her clothes were muddy and wet. Her husband 


ified that when he got up to get his hat, the top step was wet 


as slick as glass; that he went back the next day and it lookea 


hough a piece underneath the top step was cracked and that the 


p sloped or was broken off; that it sloped about half an inch 


a the steps. Eva L. Donaldson was just entering the theatre 


she immediately went to the assistance of appellee. She 
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sstified that, the steps were wet and mud had been tracked in on 

he ;. that when she went into the theatre it was between 7;30 and 
}307 that about seven o'clock it was misting a little but the rein 
ad slacked up, a great deal.e. The house manager of appellant testi- 
ied that, he was in the lobby at the time of the accident and he 

ade a thorough examination of the steps; that there was no mud on 
hem; that the top step was dry and in good order; that if there was 
| slope to the .top step it was very slight, not as much as half an 


ach; thatfhe had never examined the step to see whether it was worn; 


he steps.after the accident and they were absolutely dry; that there 
jes no mud on them; that they might have been wet during that day, 

rat they were, absolutely dry during that evening. After appellee 

jell, she. was, taken, toa hospital in an ambulance. The conductor of 
he ambulance was called as a witness and testifies that when he went 
ifter her she was sitting in the rear of the lobby; that as he remenm- 
lered, the. floor of the lobby that night was dry; that he did not 
otice the condition of the steps, all he noticed was the floor. 

Beide »,The declaration charged that it was raining and storming 
uring the deyend that water was carried into the entrance and onto 
he steps, which -became damp, moist, wet and slippery, and dangerous 
for the customers of the theatre; that appellant failed to have proper 
lights in the lobby,, failed to place mats upon said steps or entrance 
jo. prevent, the customers from slipping end falling, feiled to place a 
end rail along said steps and to maintain end keep the entrance in 
good condition for its patrons to enter and leave, and permitted said 
mtrence to be and become dangerous to its patrons. 

The evidence shows that the lobby was reasonably well lighted 
that there were hand rails provided. The evidence shows that 


there were no mats in the lobby. The only act of negligence which the 
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tified that the steps were wet and mud had been tracked in on 
then; that when she went into the theatre it was between 7:30 and 

B: 30; that about seven o'clock it was misting a little but the rain 

} slacked up a great deal. The house manager of appellant testi- 

| led that he was in the lobby at the time of the accident and he 

nade a thorough examination of the steps; that there was no mud on 
nem; that the top step was dry and in good order; that if there was 
h slope to the top step it was very slight, not as much as half an 
inch; thatfhe had never examined the step to see whether it was worn; 
bhet it possibly was worn some; that there were no mats on the steps. - 
ne ticket taker, who was in the lobby, testified thet he looked at 
the steps after the accident and they were absolutely dry; that there 
es no ud on them; that they might have been wet during that day, 
but — were absolutely dry during that evening. After appellee 

fe 1 she was taken to a hospital in an ambulance. The conductor of 
ambulance was called as a witness and testifies that when he went 
fter her she was sitting in the rear of the lobby; that as he remem- 
: : ed, the floor of the lobby that night was dry; that he did not 
tice the condition of the steps, sll he noticed was the floor. 

The declsration charged that it was raining and storming 
ring the day and that water was carried into the entrance and onto 
steps, which became damp, moist, wet and slippery, and dangerous 
>: the customers of the theatre; that appellant failed to have proper 


ights in the lobby, failed to place mats upon said steps or entrance 


and rail along said steps and to maintain and keep the entrance in 
90d condition for its patrons to enter and leave, and pemeittet suki 
ntrence to be and become dangerous to its patrons. 

The evidence shows that the lobby was reasonably well lighted 
nd that there were hand rails provided. The evidence shows thet 


1ere were no mats in the lobby. The only act of negligence which the 
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evidence shows is that appellant permitted mud and water to be 
tracked’ into the lobby so that the top step was slippery and 
dangerous and by reason thereof appellee fell and was injured. 

It is strenuously insisted by appellant that the evidence does 

20t show that the step was wet, muddy or slippery. Three witnesses 
testified to the wet and muddy condition of the step, and one of 

bhem testified that the step was slightly out of repeir. Two 

HW tnesses testified that the step was not slippery, and one wit- 

fess did not throw very much light upon thet subject. It is con- 
bended that eppellee was not in the exercise of due care for the 
reason thet the lobby was furnished with hand rails on each side 
Sich she could have used and which would have prevented her from 
falling if she had used them. It is impossible to say as a matter 

of law that it was the duty of appellee to use the hand rails. 

from the evidence it appears that she came out of the theatre the 
same as any ordinary person would have done. The question as to 
ghether she was in the exercise of due care, and whether appellant 
was guilty of the negligence charged in the declaration, were questions 
f fact for the jury. This court would not be justified in setting 
side the verdictumnless we can say that the finding of the jury upon 
hese questions is manifestly against the weight of the evidence 

7 ch we do not feel justified in doing. 

It is insisted that the amount of the judgment is excessive. 
Me evidence shows that a bone was broken in appellee's left enkle 
some of the ligaments were torn. The fracture was reduced in the 
nospitel at Peoria where she remained for nine days. She was then 
emoved in an ambulance to her home. The evidence shows that she 
suffered considereble pain. It was eight months before she was able 
0 step upon her foot. The trial was a year and a half after the 
cident. She testified that her limb was weak at the time of the 


oo) 
rial and that she could not walk as fast as she could before the 
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ecident; that shoud could not run; thet when she walked fast she 


iffered pain from the hip to her foot; that her ankle pained her 


of the time; that after she walked or used her foot, it swelled 
) sO she hed to take off her shoe; that she was under the cere of 
10 physicians who treated her at Springfield for severe] months. 
addition to the pain and suffering, she was compelled to pay 
ppital and doctor bills. The question as to the amount of a 
raict is largely within the discretion of the jury. A court of 
' jew will not reverse a judgment on account of the amount unless 
; appears thet it is clearly excessive, and the result of passion 
né prefudice on the part of the jury. Cribben vse Callaghan, 57 
11. App. 544; McFarland vs. Jackson, 189 Ill. App. 455; Fisher vs. 
dty of Chicago, 189 Ill. App. 492; Tull vs. Clarke, 209 I1l. App. 


46. We do not feel justified in this case in saying that the ver- 
Lot is excessive. 

Complaint is made of instructions given and refused. There 
considerable confusion with reference to which instructions are 


ntended to be criticized. The instructions are not numbered and 

















attention is called to them by the peges of the abstract, but it 
epparent that counsel is in error in the pages to which our 


ttention has been called. It is of the utmost importance that the 
structions should be numbered so that we know exactly which 
astructions are questioned. 


The complaint against the first and third instructions on 


i 1f of appellee is that they refer to the decleration for the 


ements necessary to make up appellee's cause of action. Instructions 


of this kind have been criticized and comdemmed in a long line of 
eases. Krieger vs. Aurora, Elgin & Chicago R. R. Co, 242 Ill. 544; 
sughlin vs. Hopkins, 292 Ill. 80; Lerette vs. Director General, 
46 T1l. 348; Long vs. City of Rock Island, 254 Ill. App. 365. It 
g not been held in all cases thet the giving of such instructions 
In some cases it has been held, on 


mstitute reversible error. 


count of the particuler facts, that such an instruction did constitute 
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reversible error, while in other cases it has been held that such an 
instruction does not constitute reversible error. Appellant's thira 
given instruction contains the same vice. It does not specifically 
mention the declaration, but it tells the jury that the burden is 
“on appellee to éstablish the material facts necessary to prove her 
case. It lbgically follows that the meaning of the words, her case, 
‘is her case as alleged in the declaration. We do ni | feel justified 
in reversing the judgment on account of these instructions. 

| Complaint is made of the fourth instruction on behalf of 
appellee which is erroneously called the third instruction. It is 
‘insisted that this instruction advises the jury as to the preponder- 


ance of the evidence and the credibility of the witnesses, and that 








it is a mixture of both and therefore is erroneous. We do not think 
he instruction is capable of this interpretation. 

| The gecond instruction refused on behalf of appellant 
Ptelis the jury of the duty which appellant owed to its patrons in 
fornishing them with a reasonably safe entrance and exit to its 
Eelace of business. This instruction announces a correct rule of law 
as laid down inDeitze vs. Riverview Park Company, 181 Ill. App. 357; 
“Noack vse Wosslick, 182 Ill. App. 425; Jerrell vs. Harrisburgh 
“Fair & Park Association, 215 Ill, App. 263; Orourke vs. Marshall 
‘Field & Company, 307 Ill. 197. The second instruction given on 
“behalf of appellant covered all of the facts necessary for the in- 
"formation of the jury with reference to the duty of appellant in 
“this regard, and therefore it was not error to refuse the second 


“instruction. 








The third instruction refused, told the jury that the 
burden of proof was on appellee to show that a defective condition 
had existed so long before the accident that appellant, in exercisig 
_ reasonsble care, ought to have known of it and removed it. In 


Orourke vs. Marshall Field & Co., supra, on page 293, Saw oeney 
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aid: "It is not necessary that neglect such as is charged here 
should have been operative for any particular length of time or 

i any particular time. The declaretton eharges in effect that it 
yas the present proximate cause of the injury to plaintiff." Under 
his authority, the third instruction was properly refused. 

We ‘fina no reversible error and the judgment will be 
ffirmed. 


Judgment affirmed. 
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eo Sted I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 
above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said an Court, at Ottawa, Ss ame of 
- in the year of our Lord one thousand 
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BE IT REMEMBERED, that afterwards, to-wit: On 
BEC GF 1928 i Opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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110 October Term, 1926. AB 
F. J. Miller, 


appellee, 
vs. Appeal from the City Court 
Christian Scheler and Loren of Sterling. 
Seheler, co-partners doing 
business as Christian Scheler pate 
> ae 9 Gea & 
& Son, 2 4 Fiehe OVD 
appellants, 


Partlow, P. J. 

Appellee, F. J. Miller, began suit in the city court of 
Sterling against appellants, Christian Scheler and Loren Scheler, 
who were partners, for $431.50 alleged to be due as wages. There 
was a trial by jury, verdict and judgment in favor of appellee 
for $429.50, and an appeal has been prosecuted to this court. 

Appellants, claimed that the judgment is not sustained by 
the evidence. A bill of particulars was filed in which appellee 
claimed $826.00 for wages in 1925; $68.00 for services at an oil 
station from January 1, 1926, to January 4, 1926, inclusive; 
with a credit of $300.00 cash, and $102.50 for merchandise fur- 
nished appellee. 

The evidence shows that appellee began work for Christian 
Scheler in 1915, in a farm implement store in Rock Falls, Illinois. 
At first he was paid a commission. From 1920 to 1924, it is un- 
disputed that he was to be paid and was paid $626.00 per year. 
‘Appellee testified thet in July, 1924, after the store was moved 
to Sterling, Illinois, he had a talk with Christian Scheler with 
reference to his salary in which he wsked Scheler if he did not 
think appellee's time was worth more in Sterling than it had been 
in Rock Falls, and Scheler replied "the way things are going it 
would be." Scheler denied he ever had such a conversation with 
appellee. It was the custom for appellee to run a book account 
each year and the amount of the book account was deducted from 


his wages at the end of the year. During 1924 his account was 


$98.95. In August, 1924, appellee drew $200.00 in cash, which 
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was not charged to him on the ledger. At the end of 1924 appellee 
received a wheck for $527.05. Appellents claimed that this settle- 
ment was based upon their ledger account which showed only $98.95 
for merchandise furnished appellee, and did not shwuw the payment 

of $200.00. Appellee testified that Lorren Schel@r, at the time the 
paeok for $527.05 was given appellee, asked appellee if he had re- 
ceived any money during the year 1924, and appellee replied that he 
hed, but thet nothing was said as to how much. This is denied by 
Scheler. Appellee testified that st the time of the settlement at 
the end of 1924, Christian Scheler asked him if appellee would keep 
on for another year, end appellee told Scheler that he would, but 
thet nothing was said relative to wages. This also is denied by 
Scheler. During 1925, nothing further was said regarding wages. On 


or about Januery 4, 1926, Mrs. Loren Scheler, who kept the books, 


handed appellee a statement, together with a check for $225.50, being 


, 


the balance for wages during 1925. Appellee told her that ;the amount 





18.5 not enough. Christian Scheler asked appellee what the trouble was 
and appellee said he wanted what he was paid the year before. Scheler 
f 

: id that was all he gave appellee the year before. Appellee then told 





Scheler that he had given him $200.00 more and Scheler said that he had 
ot. Appellee called Scheler's attention to the fact of his having 
received $200.00 in August, 1924, end Scheler said that if he did pay 
hin $200.00 in August, that he hed forgotten to put it down but that 


he would look it up. The next morning Scheler showed appellee the can- 


ve 







led check for $200.00 that had been paid to him and hended appellee 
® check for $25.50, which appellants claim was the balance due for 1925. 
Appellee said that if that was all Scheler was going to pay him he was 
not going to stay. Scheler told appellee he would pay him for working 
at his gas station during 1926, and handed him four one dollar bills 

: his work. Appellee picked up the check and the four one dollar 
bills and walked out. He testified he told Scheler he wes going to 


some advice. Scheler testified that appellee 
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took the check and money and went away without saying anything 
about getting sdvice. About an hour later appellee came back 
with the check and money, told Scheler he was quitting, threw 
the check and money on the counter, and Scheler testified that 
he told appellee he had better take care of his money and check; 
that Scheler would not be responsible for them. 

The question is whether this evidence showed there was an 
agreement for an increase of wages for 1925, and whether appellants 
owed appellee $431.50, or whether they owed him only $23.50. It 
is apparent from this evidence that when the settlembnt was made 
for 1924 that appellants did not take into account the $200.00 
which had been paid in August. This amount appeared upon the 
cash book, and was evidenced by a check, but did not appear upon 
the ledger. Because of these facts, appellants paid appellee 
$200.00 more than they had paid him the year before. A disintér- 
ested witness testified that during 1925, he had a conversation 
with appellee in which appellee said that appellants were always 
making mistakes, and he said they had made one mistake they 
did not know anything about; that appellee knew about a misteke 
of $100.00 but appellants did not know about it. Appellee did 
not say whose mistake it was nor who it was against. This evi- 
dence is not disputed by appellee, and we are of the opinion that 
appellee knew that the payment for 1924 was by mistake and that 
he received $200.00 more than he should have received, but he did 
not inform appellants of that fact. It is very apparent, even 
if appellants agreed to employ him for 1925, that they did not 
intend to employ him at the increased wages. The burden of proof 
was upon appellee to establish that appellants were indebted to 
him. No witnesses support him in his contention. On the other 
hand, two witnesses testified on behalf of appellants, that there 
was no new contract entered into, and that appellants did not 


agree to pay the increase of “200.00 for the year 1925. The ver- 


dict and judgment are manifestly against the weight of the evidence 
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and for that reason the judgment Will be reversed and the cause 


remanded. 


Other errors are urged but it will not be necessary to 


consider them. 


Reversed and Remanded, 
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BE IT REMEMBERED, that afterwards, to-wit: On 
DEC S 1926 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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A. Countryman, ) 
Appellant, 
VSe ) Appeal from the Circuit Court 
) of DeKalb County. 
mers' Grain Company of ) 
ond, Illinois, a Corporation, 


mere § BABI. 650 


Appellant, M. A. Countryman, began an action of trespass on 
case in the cireuit court of DeKalb county, ageinst appellee, 

mers" Grain Company of Esmond, Illinois, 4 corporation, to recover 

er a landlord's lien upon certain corn which appellee purchased 

| for which appellee paid the tenant, A. ty Reba There was a 

a by jury, verdict and judgment for appellee, and this appeal was 
becuted. 

4 The evidence shows appellant owned a farm in Ogle county. He 
cuted a written lease to Boken from March 1, 1918, to March 1, 1919. 
ellant was to receive one-half of all grain. The corn was to be 

ided in the crib. Pasture and meadow lands were to be cash at 

00 per acre. The declaration alleged that all indebtedness owed by 
en to appellant under the lease from March 1, 1918, to March 1, 1919, 
been paid in full, and the proof so shows. . After March,1, 1919, 

if held over for another year without a new lease. In the fall of 

, Boken shucked the corn and put it in a double erib, one side 
Bite the corn of appellant and the other side containing the corn 
onging to Boken. There was a conversation between Boken end appel- 


t with reference to the sale of this corn and it was agreed that it 


uld be sold as soon as the price was right. Just prior to December 


appellant telephoned to John Campbell, the manager of appellee, and 
ed the price of corn, which Campbell told him. Campbell testified 
t appellent replied that the price sounded pretty good to him, and 


red Gamphelt to call Boken and tell him that the price was satis- 
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tory to appellant and to let the corn go if it wes all right with 
en. Appellant testified that he told Campbell that appellant would 
| the corn on his place that had been farmed by Boken. Campbell 
tified that he called Boken and it was agreed that the corn should 
s01d4, Boken delivered at the elavator $4240.81 worth of corn. Of 
s amount Campbell paid Boken $1926.77, and $2514.04 was the amount 
_ appellant, rom which was deducted $25.52 which appellant owed 
ellee. A few days sfter the delivery appellant had a conversation 
th Campbell in which he claimed that Boken wes not entitled to the 
11 amount of migne'y which appellee had paid him. Appellant claimed 
at Boken owed him $209.52 for corn, $168.36 for pasture rent, and 
145 for seed. Appellant refused to accept the check for his share 


P the corn and did not accept it for almost a yeer after the trans- 


rs thereafter. He did, however, begin suit against Boken for what 
laimed was due. 

This judgment will have to be reversed on account of erroneous 
ructions and because of that fact we refrain from expressing any 
pinion on the merits of the case. 

The fifth instruction on behalf of appellee, among other things, 
a the jury that if they believed from the evidence that appellant, 

n any manner, acquiesced in selling the corn by the tenant, then 

llant could not recover. The instruction @id not tell the jury 

| What manner appellant would have to acquiesce before his rights 

1a be barred. Certain acts of acquiescence might constitute a 

iver and certain other acts might not, depending upon what the acts 
Whether there wes in fact such an acquiescence as barred @ re- 
ry was a question of fact for the jury and it was error to instruct 
jury that if appellant in any manner acquiesced in selling the corn 
y the tenant that he could not recover. 

Complaint is made that the fourth instruction given on behalf 


pellee, in three different places, assumes, or tells the jury, 
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| the corn was sold by Boken. The instruction is subject to this 
Sei am. The evidence is in conflict as to who sold the corn andthe 
Bistion was erroneous in this respect. The instruction also told 
jury, emong other things, that before appellant could recover, he 
prove by the preponderance of the evidence that appellee purchased 
corn with the fraudulent intent and purpose of impairing or depriving 
lent of his lien. In Wett vs. Scoffield 76 Ill. 261, end Finney 
Herding, 156 Ill., 573, it was held that the lien of a landlord is 
defeated py a sale of grain by a tenant to a person who had notice 
ihe fact of the tenancy, or of facts sufficient to put the purchaser 
| inquiry. It is practically conceded by appellee that the instruction 
erroneous, but it is insisted that the ernex was corrected by the 
fth instruction given on behalf of appellant which states the rule 
4 ounced in the cases cited. The two instructions were in direct 
lict, and the one announcing the correct rule did not rectify the 
| in the other aris 

The judgment will be reversed and the cause remanded, The cost 


ne additional abstract will be taxed against appellee. 


Reversed and remanded. 
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STATE OF ILLINOIS, |. 

fee DISTRICT f I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Ulinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 
above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal Of 


said Appettate Court, at Ottawa, Fe ee AK. 


feC., __in the year of our Lord one thousand 
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jegun and held at Ottawa ‘on uesgay,/ the fifth day of 


———— ee a 


October, in the _year/ of our Lord bre thousand-hine hundred 


and twenty-six, within and for the Second District of the 


Giate Of Tilinois: | 


Sresent--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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DEC 1 1 1926 
Clerk’s office of said Court, in the words and seas TY 


the opinion of the Court was fisdked in cth 


following, to-wit: 
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Mirst Trust & Savings Bank 
£ Morris, Illinois 


Defendant in Error, 


Writ of Brror to the Circuit 
Court of Grundy County. 


) 

) 

) 

VS ) 

B. Walker, | 
) 


Plaintiff in Error. 


2431.4. 635 


In vacation, during the January term, 1925, of the cirevit 
ourt of Grundy county, defendant in error, the First Trust & Savings 
sank, of Morrisk Illinois, obtained two judgments by confession. The 
first one was against E. W. Welker & Sons, 3. W. Walker, end I. B. 
felker, and was on two promissory notes for $2000 and $1478.87, re- 
spectively, poth dated March 24, 1921, end payable to the Mazan 
farmers' Elevator Company. The second judgment was upon two promissory 
notes dated March 8, 1922, for $5000 and $2000 respectively, payable 

o the Joliet Trust & Savings Bank, which notes were also signed by 
lyrtle H. Walker, in addition to the other persons above named. The 
yskers of —e notes filed a motion in each of these cases to vacate 
she judgment, with leave to plead and to offer oral evidence in support 
’ their motion upon the hearing. These motions were heard together 
pon affidavits, they were denied, and 4 writ of error was sued out 

rom this court by pleintiff in error, 1. B. Welker, to review the 
hing of the court. 

a In support of the motions to vacate, affidavits were filed 

y I. B. Walker, Eddie W. Walker, Floyd E. Welker, and Myr. J. Walker. 
he affidavits of I. B. Walker are largely upon information and be- 

ef, they state many conclusions, and are entitled to very little 
Neight. The other affidavits allege that on March 22, 1922, Eddie 

cer, Floyd E. Walker, Myr. J. Walker and Ollie L. Walker executed 
ttel mortgage note for $31,460.08, to defendant in error, secured 
a chattel mortgage which was filed for recora ana was afterwards 
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ased on April 17, 1922, but that the note was never returned to 
naker s but was retained by the defendant in error; thet on Mareh 
922, these affiants executed two chattel mortgage notes, one 
ps. 255.30, and the other for $15,000. The first one was payable 
fendent in error and the second was payable to J. W. McKindley, 


ig. FARING? 8 that on the same date, a chattel mortgage wes 


a te secure the two notes; that the note for $19,255.30 was 
rered to defendant in error in payment of the principal and inter- 
f notes and accounts due from the makers to defendant in error 

ge the two notes dated March 24, 1921, now in controversy; that 
24, 1922, J. W. McKin@ley, who was president of defendeat in 
sent to the Mazon Farmers' Elevator Company a check for $3782.12 
payment of the notes which are the basis of the first judgment 
case, and that the Mazon Fermers' Elevator Company retained 

(on of said notes until August 14, 1922; that prior to said last 
‘indley and W. R. Gray had repeatedly requested E. W. Walker to 
moder the two notes held by the Mazon Farmers' Blevator Company; 

on August 14, 1922, MeKindley and Gray called on E. W. Walker and 
im that if he did not sign an order on the Mazon Farmers' Eleva- 
any, ordering it to turn the two notes over to defendant in 
defendant in error that defendant in-errey and McKindley 
eclose the chattel mortgage on the following morning and put 
ker out of business; that under said threat EH. W. Walker signed 
ler; that at that time defendant in error and McKindley had no 

to saia notes or either of them; that MecKindley and defendent in 
accepted the chattel mortgage note of March 22, 1922, in pay- 


other debts and thereafter had agreed to surrender said notes 


pt the chattel mortgage note of $19,235.50 in payment of said 


1¢ erste further alleged that the $19,235.30 note was also 


ayment of the liability on account of defendant in error 
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ae the two notes of the Joliet Trust and Savings Bank which are 

a judgment; that on the execution and delivery of the $19,235.30 

Peo defendant in error, the two uotes which are the basis of the 

na judgment were fully paid and should have been surrendered, but 
i after said notes were fully paid, defendent in error wrongfully 

j seta notes and entered judgment thereon; that efter the execution 

he chattel mortgage note of March 22, 1922, and the two chattel 

face notes of March 31, 1922, defendant in error delivered to ef- 
1 a statement in writing showing thet ell of said notes were fully 


q 


a, which statement in writing is set out in full in the affidevit. 









; There was also an affidavit from G. E. Mullen, general 

ager ef the Mazon Farmers’ Blevator Company in which he alleged that 
farch 24, 1982, McKindley sent to affiant a letter containing a 

: for $3782.12 in yayment of the two notes, dated March 24, 1921, 
1 letter stated that the check was in full pay™ 1ent of all notes and 
Dpegcounte of E. W. Walker and Sons to date, and requested hat all 
ars be sent to defendant in error to show that the debt was paid in 
: The affidavit also alleged that on August 14, 1922, Gray and 
inaley called on affiant and presented an order from B. W. Welker 
ch directed that the Mezon Farmers’ Elevator Company deliver to 

: endant in error one promissory note dated Merch 24, 1921, for 

78.07, and one promissory note for $2000 of the same date, and con- 


bea as follows: "said First Trust & Savings Benk having bought and 


( | for these notes, you are hereby directed to transfer them to said 










: without being marked paid or cancelled"; That on receipt of this 


affiant turned the two notes over to McKindley in secordance with 


a@irections of said order. 


The aman for determination is whether the affidavits set 


ha state of facts as entitled plaintiff in error to have the 


at opened, and whether he has been euilty of such laches as barred 
right. 
An application to open a judgment by confession phage be 









-ts of ‘poxdvi ten ‘orzo at alee a J een: ! 
scl orew seton’ bis to Its tedt antwoite ate binsias 


“Torones | noLlint ‘= ee piel "dhyab tte Pi a 
Paws. 58 ae, Riba 


Brom Mae 


ted ‘poasite pe fo biw at esanoo rosevelt ne 


BS vee i ae fs 


2 pitntesnob xottor 8 tie tthe oF dee, 


aser mS tore botab 20tor owt otis to te me 
v3 it they ie ae iste ven ae 
baa Wii ‘Ths’ te Hisingba tat hi ow eet © oe 


Ife tai betaenper bas ets od amet bas. exe" wv a 
at Blea aow tée6 oid tent worfa ot sorte | at tuatcoteh 





















thy eM 


‘bus were “ager (AL sawauh £10 tet begets Ret 





sexta w a mort xebro 8 bedneasza baa 
0 sovited yasqnod qoteveli 'eromrat sonst 1, 
~ fot reer 38 speawt} betsb oor wroee lmoxy, ono - x i 


Inors 9 va 


“ 4) 
. : 


“moo bra .oteb omng edt to -ooost rot oton ytoes tt 


OUR Ap ema NA Shan: keen 





' bas gure antvad inat agatvag & tasct text bisa" ‘atl 


biee of mot rotanac? ot betoorth vdorest ers ae 
abdd to tgleoot mo taxd'T ;"DslLoomoo ‘to Blog 6 


yt ae 





dtiw oons$tosce wt WOLD LOM | ot ae aston Fig ‘eat 


M stebto bee Ye ! 
toa ativabittsa edt xedgoxw ek nobtantaxete tot mo 
srt A FH tae 


bee e Get 


edt sven ot x0T38 ‘- ‘witentalg bolt iine as qiset 


: Pinan te ty Pry 


bexrted as eerval dosa. to qtLtws ‘neod aad on hrc bas 


yt it} te ected anal tS cae upll raat: eit 


whe 























at the earliest opportunity. Hall vs. Jones, 52 Ill. 58 The 

een is addressed to the sound discretion of the court. In 

ral cases & deley of several months has been held to be too long. 

2 vs. Truax, 195 Ill. App. 285; Freeman vs. Counsell, 203 Ill. 

533, ‘Whether the parties have been guilty of laches depends 

‘the particular facts in each case. For several months before the 

P was made to open the judgment, plaintiff in error knew that the 

" nt had been rendered. There is very little reason given for: 

delay. When the question of his laches is considereé in connection 

. the facts set out in the affidavits to open the judgment we think 
gourt should have allowed the motion and permitted plaintiff in error 

resent his case to a jury. The gudgments amount to over $10,000. 

affidavits tend to show that the notes which were the basis of these 

peas were paid by the notes secured by the chattel mortgages. If 

otes were paid, then plaintiff in error's lisbility thereon ceased, 

efendant jn error wrongfully caused judgment to be entered on the 

The facts were such as to entitle plaintiff in error to a 

cial determination of his liability and the court should have 

a the judgment with leave to Plaintiff in error to plead. 

¥ The judgment will be reversed and the cause remanded with 

setion to allow the motions to open the judgments, with leeve to 

as, 

Reversed end Remanded with directions. 
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‘SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Cierk of the Appellate Court, in 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 
ve entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affiy the seal of 
said Appellate Court, at Ottawa, ee aa of 


r*2-C_. iin the year of our Lord one thousand 
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BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 111926 ihe oOpimniuom of “the Court was filed in the 
Checks) office of said Court, in the words and figures 


following, to-wit: 
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stave Becker, 


) 
Appellee, . 
VS. ) Appeal from the Cireuit Court of 
Whiteside County. 
. E. Bess, 
Appellant. ) 4 A a on ee 6 3 6 


artlow, P. a, 


Appellant, Gustave Becker, began suit for $252.42, before 
justice of sue peace of Whiteside county, against appellee, fF. 
BE. Bess. From the judgment of the justice, an appeal was prosecuted 
to the circuit court where there was a trial by jury, verdict and 
judgment in favor of appellee, and an appeal has been prosecuted to 
this court. 

The evidenee shows thet appellant owned a farm of 160 
eres of land in Whiteside county. He executed a lease to appellee 
for one year from March 1, 1924. Appellee was to pay cash for 
asture end hay lands, all of which has been paid. Each party was 
bo have one-half of all grain raised. Appellee was to furnish his 


Own horses, cattle and hogs, and to feed the same. None of the 





grein while growding, or after it was gathered, was to be fed to the 

Baie of appellee, but it was to be harvested and put in bins or 

ribs. Appellent ateien that he did not get his share of the grain 
d that appellee owed him for various items of property. 


A bill of particulars was filed by appellant and was made 








ap of eight items ss follows; 140¢ bushels of corn fed by appellee 
to his hogs, $154.27; 61g bushels of oats, $30.75; 3 bushes of 
seed corn, $6.00; 13 2/3 rods of woven wire, $8.20; 16 fence posts 

d 2 fence braces, $7.28; 32 rods of pasture fence posts burned 

r destroyed, $14.80; brace wire, $1.18; labor in putting in pasture 
fence, $10.00. ; 


The evidence is in conflict as to each item and some of 


it“is uncertain, indefinite ond unsatisfactory. The claim for 
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bushels of corn alleged to have been fed to appellee's hogs, 
parently based on the fact, eas testified to by appellant, 

the received 856 bushels of corn, while appellee received 
Pyushels, a difference of 240¢ bushels, of which one-half 

iged to appellant. This item does not come within the bill of 
fculars unless this corn which appellant claims he did not re- 
was fed to the hogs of appellee. The evidence on this item 

jt confined to corn fed to the hogs. There is some evidence 
pppellee did feed corn to his hogs for which he did not account, 
he evidence of this fact i8 very uncertain, especially as to 
mount. On the other hand, evidence was admitted under this item 
| an unequal division of hard and sift corn; an unequel division 
ra by rows, and in the crib; and damages to 150 bushels of all 
hy reason of hogs running in the corn. Two witnesses celled by 
tant testified they measured the corn after it was put in the 
end that appellee had 659 4/5 bushels and appellant had 856 

1s, a difference of 196 1/5 bushels in fevor of appellant. at 


the evidence on this item was a mere estimate and was not found- 


any adequate basis. As to the 61g bushels of oats, the evidence 


| thet the machine measure was 1650 bushels which were divided 








By. Appeliant claing there were 1778 bushels by actual weight. 
ats were not sold when they were threshed. There was s conflict 
evidence as to who was to stand for the shrinkage. Appellant 
led that appellee was to stand for it, which was denied by 

lee. This is about all of the evidence that there is with re- 
ce to this item. As to the $6.00 for seed corn, the evidence # 
that appellee was to furnish the seed corn. He did furnish 
bea corn and planted it, but the first planting did not come up. 
Hee testified he called appellant on the phone and told him that 


rn did not come up, and if he would again furnish the seed, 
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pellee would replant it, and appellant agreed to do so. This is 
ied by appellant. As to the wire fence and posts, the evidence 
Hs that they were old and of very liffle value. The evidence of 
ellee was that the wire was left on the farm when he moved away, 
| that he did not burn or destroy the posts. In this condition of 
) evidence, as to all of these items in the bill of particulars, 
was a question of fact for the jury to determine whether the 
dence sustained the claim of appellant as to the different items. 
) jury was justified in its conclusion that thé evidence did not 
stein appellant's claim as to any of the items. Even if a verdict 


@ been returned in favor of appellant as to any item, it is very 


abt ful if it could have been sustained under the evidence. 


rae 


The instructions are not numbered, and it is very difficult 

















determine just which ones sre criticized. Appellant contends that 
@ second, third, fourth and fifth instructions offered by him were 
pppperly refused. The abstract shows that only four instructions 
e refused on behalf of appellant. We have examined each of them. 
e of them refer to the terms of the lease which does not appear in 
ibstract, therefore, we are unable to tell whether they are in 
pliance with its terms or not. All of them are much broader than 
bill of particulars and include items that are not specified in 
bill of particulars, including damages to buildings, damages to 
“promises in general, and a violation of the terms of the lease in 
On account of not being limited to the evidence in the case 
items specified in the bill of particulars, each of them was 
ly refused. Complaint is made of the second instruction given 
‘ ialf of appellee but it announces a correct rule of lawd and 
erly given. 
We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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PATE OF ILLINOIS, .. 

al DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
id for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
h el eby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 


bve entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said bg Ppallate Court, at Ottawa, Oe es Sa of 
/ 2 SEES in the year of our Lord one thousand 
I 


nine hundred a 







rk of the Appellate Court 









AT A TERM OF THE APPELLATE COURT, 





Ly 


3egun and held at Ottawa, on Tuesday, the fifth day of 


October, in the year of our Lord one thousand nine hundred 


and twenty-six, within and for the Second District of the 


State of Illinois: 


ment “The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
: Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 15 1926 the ropanion of the Count was filed in. the 
Slerk’s office of said Court, in the words and figures 


following, to-wit: 
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ALBERT R. NEWPORT, 


Appellee, 
Appeal from the Circuit 
-vVse- 
Court of Grundy County. 





BRT G. NICHOLSON, | 
: Appellant, 243 2 I A 6 2 6 
e @ 


Albert R. Newport, appellee, recovered a judgment against 


ert C. Nicholson, appellant, for the sum of $378.28 for damages 

bo his automobile caused by a collision between it and a traction 
sngine drawding e saw mill along a public highway, fron which judgment 
appellant prosecutes this appeal. 

i A number of reasons are assigned and argued by appellant for a 
reversal of the judgment. It is first insisted that the court erred 

a grenting leave to appellee, after the beginning of the trial, to 
file four additional counts to the declaration. allowing the filing 


of additional counts to the deciaration during the trial is a matter 

















»# Aiscretion with the court. Bell vs Toluca Coal Co. £72 Ill. 576, 
-583. we are of the opinion the court pwoperly allowed appellee to 

de the additional counts and that no error was committed in so doing. 

fter the filing of the additionel counts, sppellant made a motion for 

| Continuance. The court denied the motion. The motion does not 

Ippear in the bill of exceptions. A motion for a continuance and the 

|raer denying the same are not preserved for review unless included 

rs bill of exceptions. Kimber vs Kimber, 317 Ill. 561, 565-566. 

ermore there is nothing to show that the appellant was in any way 

prised by the action of the court in allowing the additionel counts 

= filed, therefore he is not in a position to complein. Since no 

a for a new trial is contained in the bill of exceptions, we are, 

x & position to consider the weight of the evidence or whether 

ee Was guilty of contributory negligence or the servents of 

lant guilty of negligence as charged in the declaration. Greenwell 

, £98 Ill. 459-461-462. 
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‘ On review, #n order to question the sufficiency of the 






















evidence to sustain the verdict and judgment, a motion for a new 
trial, denied and excepted to, is necessary. Yarber vs C. & As Ry- 
©o., 255 Ill. 589, 597; O11 Belt Ry. Go. vs Lewis, 259 T1l1. 108; 
Guth vs Haas, 210 Ill. App. 437, 438. 

It is urged that the motor vehicle law does not apply to the 
traction engine invoived in the collision in this case. Section 1 

of the Act to regulate motor vehicles provides: "Wherever the term 
Motor vehicle’ is used in this Act, it shall be construed to include 
automobiles, locomobiles, motor-bicycles, tractors, traction engines, 
ind all other vehicles propelled othervise than by muscular power, 

* including also vehicles or trailers, or semi-trailers pulled or 
owed by @ motor vehicle,***", The proviso in section 9 of the motor 
rehicle act providing license fees for vehicles of the second class, 
that nothing in this act shall be construed to include tractors, 
action engines or other similar vehicles used exclusively in agri- 
altural pursuits or used by residents of this state in any kind of 
Daa work’, does not exempt the owner of the trection engine in 
1estion from meeting the requirements of sections 16, 21 and 40 of 

| Motor Vehicle Act in relation to lights, signals, brakes and manner 


Ey} 


, approaching others upon the highway. 


a |, 


The traction engine of appellant was not used exclusively 
_egriculturel pursuits. Peterson vs Industrial Commission, 215 Ill. 
9-202. It was used to operate and heul about the country e saw 

11 which eppellant used in his business. His occupation was buy- 

g tracts of timber, cutting, sewing and selling the lumber. we 

of the opinion that the traction engine came within the provisions 


ia 
“e 


‘ ¥ 
the Motor Vehicle Act with reference to operation on the public 


paWay and that it was being operated on the highway with out any 


hts and as a result the injury to appellees car wes occasioned. 
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It is also urged by the appellant that there is a variance 
an the pleadings and the evidence. Appellant insists thst sinee 


4 


e evidense shows that the automobile ran into and collided with the 
reaction engine while the engine was standing, where the declaration 
barges a collision between them, causes a variance which constitutes 
sversible error. 

In South Chicago City Ry. Co. vs Kinnare, 216 Ill. at page 

2, the court said; "The mode or menner in which such alleged 
gligence caused the death of appellee's intestete is somewhat 
fferently stated. The cause of action is the thing done or ommitted 


) be done from which the right of action arose", and as to this the 


legations and the proofs are not different. In Vol. 11, Corpus 

iris 1011 it is said: "The apprehension seems to be that a "collig- 
on" must be between two moving objects coming together. The meaning 
' the word, and the law, does not support this theory. A collision 


iy 2s well be with en immovable object as with a movable object. 


llision may be defined as "a striking against". Gollision with, 
q 


; 


ens "strike against", and includes collision with immovable as well 













movable objects." 

There is no variance between the pleadings end the proof. 
reover there is a reason which obviates this contention. The 
estion of a variance was not specifically pointed out on the trial. 
have examined the bill of exceptions and have failed to find where 
p question of variance was reised in the trial court and if not 
ised there it cannot be raised upon appeal. 

: We have examined the instructions complained of and do not 
there is any merit in any of the errors assigned thereon nor is 
pre error in the ruling of the court on the admission or exclusion 
fevidence. 

We are of the opinion that no reversible error was committed 
ithe trial of the case. The judgment of the Circuit Court of 

Inay County is affirmea. 

1 Judgment affirmed. 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
tor said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, 


by certify that the foregoing is a true copy of the 











aid Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affjx the seal of 
said oe Court, at Ottawa, ee. eae of 
/ Loos in the year of our Lord one thousand 






nine hundred twenty- 


ped 





erk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 






egun and held at Ottawa, on Tuesday, the fifth day of 
October, in the year of our Lord one thousand nine hundred 
and twenty-six, within and for the Second District of the 
State of Illinois: 

resent--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 

| Hon. THOMAS M. JETT, Justice. 

| Hon. NORMAN L. JONES, Justice. 
: 


E. J. WELTER, Sheriff. 


JUSTUS L. JOHNSON, Clerk. 








BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 151926 the Opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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HON D. HOFER, 
Appellee, 


Appeal from the Circuit 
-VSs- 


Court of Peoria County. 
HICAGO, BURLINGTON 

ad QUINCY RATLROAD CO., 
corporation, 


A 2 YS Woe ae Sali ee 2 6 . 
ppeliant. yi By aes 
tt, Ie 


appadice, Leon D. Hofer, instituted suit in the cireuit 

ourt of Peoria County against the Chicago, Burlington and Quincy 
ailroad Company, appellant, to recover damages for injurieé 
mffered by him when he was struck by a train of appellant at a 

far crossing in Peoria County. 

There have been three trials of this cause. Upon the first 
tial the jury disagreed. Upon the second trial the jury returned 
Prerdict in favor of appellee for $4,500. An appeal was prosecuted 
iy the appellant to this court and the case was reversed and remanded 
né the opinion filed is No. 7574. after the cause was remanded it 
as redocketed in the Cireuit Court of Peoria County and the thira 
ial resulted in a finding in favor of appellee in the sum of 

500, upon which judgment was rendered and appellant prosecutes 


s second appeal to this court. A full statement of the facts will 


In our former opinion when this case was before us, we among 
ther things, said: 
"We next come to the question as to whether appellee was in 
» exercise of reasonable care. ‘he preponderance of the evidence 
S that from the crossing there is a clear view at least to the 
sé, which is sabaut s quarter of a mile away, and some of the 
esses testified the view was not obstructed for a considerable 
ance beyond the bridge. Appellee claims the telegraph poles on 
south side of the right of way obstructed the view, but the 
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dence shows that the lowest cross arm on these poles was sixteen 

st above the ground, and therefore could not have made much of an 
struction. It is also claimed that the girders of the bridge ob- 
ructed the viewe Several photographs showing the track east of the 
9sSing were offered in evidence, and from these and the other evidence 
do not think appellee has established his claim that he could not 

3 the train because of obstructions between him and the bridge, or 

an beyond it. It is admitted the? afternoon was clear. When appellee 
ypped to open the gate his truck was facing west or northwest. There 
‘e no curtains or obstructions on the right side of the truck, but 
re was a load of coal on the rear which may have obstructed the 

aw in that direction. He testified that when he got out of the 

ick to Open the gate he looked to the west and sew no train. He 

In opened the gate end looked in the other direction and saw no 

sin. He testified he could see beyond the bridge a quarter of a 

Le, which would make a half a mile from the crossing; that he could 
fé seen a train the whole distance to the bridge. He testified he 

; into the truck and started up the grade onto the tracks. His 

ick turned from the west or northwest directly to the north. By 
ming forward as he went through the gate and up the grade and 

king to the east he could have seen the train. The track curved 
‘the southeast, but he testified he could have seen the bridge, but 
‘@id not look and was struck. After the injury he was put on s 


fetcher and placed in the baggage care Several witnesses testified 





statements made by him at that time. He asked how badly his truck 


i demaged, and stated what relatives of his should be notified. 







witness testified he said to appellee:- "For goodness sake maa, 
lan't you see that train coming?” and appellee replied, "No, I 
n't - I was watching the fellows across the tracks, who were 


fing at me, and I thought they wanted to come across the track 


_-de osbixd rt? to , exebaty ond dadd bemtero ata ape 
sg Pate, Aetetta cers ctarrantess ies Ae 


ae sdeowdttor: uo vaew sutost aw sértrahaveny oat et 
a tad howst extt to eh te: tage odd no anoktivetade: to 


aie 4a is pottoosts. tote oat a Hpeseily wen: is 
‘§ Bo seftraup 2 sghixd ext buoyed e8@ /SLae od ms 

“Bites ed tad ygntenore edt ott elim ie Rtad a6: 

ef Hsittitest si segiiecd ont Ot. eaeaeta lh a ae, | 
ait 


4 
ae 


At) 


[3 


eee? 


rhe 


ae 


P43 


Bevriio Aoett off .atett sid doe eva: | 


MK 


Pats 


Pa eek 
> Pa 


tod ,ogbiud et mese eved bLe0d od belt laane 
smo dug aad od yultak edt 16924 somite aew! 
meters agge ond be Lexeveg. 9 T20. soaeaed out at 





-35-=- 

























rst before I did." He elso said: "You bet I will never cross that 
ossing again without looking." Another witness testified appellee 

id he drove onto the track without looking. The men who were in 

2 Hoffman truck on the Peoria and Southport road, west of the eross- 
3, testified they tried to warn appellee and call his attention to- 

@ train, but he did not pay any attention. They could see him in the 
| behing the wheel, but they did not know whether he saw then. 

| The driver of an automobile approaching a railroad crossing 
bound, where the view is unobstructed, to make a4 reasonable use of 

| senses to guard his own safety, and to look for approaching trains 
such & distance as wéll enable him to ascertsin whether a train is 
sight, and his failure so to do constitutes negligence. Chicago, 

k Island & Pacific Railroad Co. vs Jones, 135 Ill. App. 380; Kennedy 
Alton Traction Co., 180 Ill. App. 146; Stein vs Chieago & Hastern 
lnois Railroad Co., 199 Til. App. 48; Hack vs Chicago Intefrurban 
action Cos, 201 Ill. App. 572. In Gray vs Chicago % Northwestern 

! oad Co., 155 Ti. App. 428, on Page 431, it ¢d/f is saia: "on 
other hand, plaintiff's testimony demonstrates that while he may 

F lookea for an approaching train while standing in front of the 

rated train, he did not look for it while approaching the defendant's 
| ks. Hed he done so he must have inevitable seen it, as there was 
phin whatever to obstruct his view. This Was in our judgment under 
[the Circumstances, clearly such contributory negligence ss justified 
irection of a verdict of not guilty." The question of contributory 
ligence is a question of fact for the jury, Chicage & Abton Rail- 
00., vs Pollock, 195 Ill. 156, but under the evidence in this 

je we think the finding of the jury that the appellee was in the 

Due of due care and esution for his own safety is manifestly against 
ight of the evidence, and when this fact is considered in connecti X97 
he further fact that the evidence relative to the negligence of 
pellant as charged, is very close, we consider it our duty to 


fe this judgment and remand the cause." 
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We have examined diligently into the record of the ease as it 
















presented to us on this hearing. We hsve been unable to find any 
erial difference in the facts as disclosed by the record that is now 
Se us from what they were when the ease was first in this court. 
question now arises as to what the trial court should do after the 

: has been submitted to a jury and the Appellsete Court hes held that 
levidence was not sufficient to sustain the judgment. ‘Whether or not 
evidence in a ease is sufficient to support a verdict in favor of 
plaintiff is a question solely for the courts and is never one which 
ry is permitted to determine. This court has held that the evidence 
he case at bar is not sufficient to support a verdict for the 

intitf and we are confident of the correctness of that holding. If 
evidence on the third trial wes substantially the same as it was on 
second trial it would have been the duty of the triel court to set 
rdict aside had one been returned in favor of the plaintiff. We 
Lize that such action would not finally dispose of the case but it 
air to assume that the plaintiff has produced in this and on the 

mer triel all the obtainable evidence in his behalf. The procedure 
nted out by us will not necessarily conclude such eases but as long 
it is the only method allowed by law it must be followed. 


The judgment of the Circuit Court is reversed and the cause 


Reversed and remanded. 
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E OF ILLINOIS, ie 


I; JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, 


eby certify that the foregoing is a true copy of the 











In Testimony Whereof, I hereunto set my hand and affix the seal of 









said ge Court, at Ottawa, this S day of 
ee. in the year of our Lord one thousand 
nine hundred twenty- 


Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, they fitth day or, 
October, in the year of our Lord one thousand nine hundred 
and twenty-six, within and for the Second District of the 
state of Illinois: 

Beeent =the Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


BEC 15 
Clerk’s office of said Court, in the words and figures 


1996 the opinion of the Court was filed in the 


following, to-wit: 
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ITY OF LOCKEORT, 


Defendant in Error, 

i Error to the Cireuit 
4 -VSs- 

0 Court of Will County. 


243 1.A. 636 


Plaintiff in Error. 


ett, Je 


3 


1 


| This is a suit instituted by the City of Lockport, a muni- 
pal corporation, defendant in error, against John D. Meenan, 
jlaintiff in error to recover from the said Meenan the amount which 
said city was obliged to pay to one Josephine EH. Minarik to secure 

phe release of a judgment the said Josephine HE. Minarik had obtained 
wzainst it in a suit by her for damages for personal injuries sustained 
as the result of a defective sidewalk. Prior to the triel of the 
sause Of Josephine E. Minarik against defendant in error, the City 

rave notice to Meewen to defend the case as it was claimed the cause 

if action was occasioned by reason of his negligence. Pursuant to 

jaid notice Meenan, the plaintiff in error did appear and defend the 
ause. 

It appears that on December 10, 1924, the defendant in error 
said to Josephine E. Minarik $2100.00 and costs of suit in full 
settlement of said judgment against it. Thereafter, the defendant in 
srror brought a suit against Meenan and he defeulted. A judgment was 
rendered against him for $2652.20 on November 14th, 1925. The plain- 
biff in error brings this suit here by writ of error and contends that 
phe judgment should be reversed (1) because the suit is upon a written 
instrument, namely: the judgment agsinst the City of Lockport, end in 
a8 much as no copy of said judgment was filed with the declaration it 
vas error to enter the judgment by default; and (2) because the judg- 
nent is excessive. 


Plaintiff in error misconcéives the nature of this proceeding. 
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. form of action is trespass on the case. The declaration alleges 
in substance that by reason of the defective condition of the side- 
atk: of which the City of Lockport had actual or constructive notice, 
Pebkenhine E. Minarik, through no fault of her own, Was injured; 


mat said Josephine E. Minarik sued the City of Lockport and recovered 





sacs against it, which the city satisfied; thet the defendant, 
Meenan, an gsbutting property owner, was the suthor of the said defect 
that he negligently ana wrongfully permitted the said sidewalk to 


remain in the said defective condition, unguarded, and that by reason 








f these facts he became libble to the City of Lockport for the amount 
hich it,obliged to pay to satisfy the judgment against it, together 
ith the attendant costs; that Meenan was notified of the suit and 
ireetea to appear and defend and that he did go appear and defend. 
| This is not a eutt upon a written instrument. It is not a 
mit upon a judgment as the plaintiff in error contends, but is an 
etion based upon the statute giving the city the right of recovery 
 certsin causes where it has been required to pay damages through 
a negligent act of a third person. The city sued the plaintiff in 
ror because it was compelled to satisfy the judgment and did not 


ring the suit to recover on the judgment. There is no bill of ex- 











eptions in this cause and therefore we are not in a position to know 
“gl evidence was offered, to warrant the entry of the judgment for 
552.20. The error, if any, as to the emount of the judgment must 

pp sar upon the fact of the record and it does so appear. The declara- 
; M contains the express averment that the amount paid in satisfaction 
the judgment was $2125. It is well settled that a municipal corpor- 
on which has been compelled to pay a judgment to a person injured 

& defect in a public sidewalk may, in an action of trespass on the 
sase, recover over against the property owner where it appears thet 


© defective condition of the sidewalk and resultant injury were 


e¢ by the negligence of the property owner. City of Canton vs 
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Orrance, 151 Ill. App. 129; Gridley vs City, 68 Ill. App. 47; Todd 
rs City, 18 Ill. app. 565; Severin vs Edéy, 52.T1l. 189. 












The amount of the recovery, however, is limited to the amount 
the judgment, and the attendant costs. Wo other damages, charges 
expenses can be recovered. ‘The limit of the recovery in this 
euse under the declaration is $2125. plus the interest which haa 


cerued from December 10, 1924 to November 14, 1925 the day on which 


eys. According to our calculation the interest amounts to $98.55 
bich added to $2125., the amount of the judgment and attendant costs; 
kee a total of $2225.55. The judgment is therefore excessive and a 
mittitur should be entered. This cause wili be affirmed provided 

he defendant in error within twenty days from the filing of this opin- 
A remits the @ifference between $2652.20 and $2225.55 as of November 
ith, 1925. If no sueh remittitur is entered within twenty days from 

e filing of this opinion then this judgment will be reversed ana the 
juse remanded. 

Affirmed upon entry of remittitur, 


otherwise to be reversed and remanded. 
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TATE OF ILLINOIS, lee 

eeeo > DISTRICT j I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
of Hlinois, and the keeper of the Records and Seal thereof, 
10 hereby certify that the foregoing is a true copy of the 


n d for said Second Distri of the State 


RS 





OD 


of the said Appellate Court in the above entitled cause, 





of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said ee Court, at Ottawa, thie 7 STR ane of 


in the year of our Lord one thousand 
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nine hundred a 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of 
October, in the year of our Lord one thousand nine hundred 
and twenty-six, within and for the Second District of the 
State Of Tllinois: 

Present--The Hon. AUGUSTUS A. PARTLOW, Presit@adine Just uae. 

Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 

He J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


C 151926 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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THE PEOPLE OF THE STATE OF ILLINOIS, 
ex rel, L. BRITT, ANDREW INGEMUNSON, 
and JEROME D. HOLLENBACK, school 
directors of District No. 31, of the 
Town of Fox, in the County of Kendall 
and State of Illinois. 


Appellees, Appeal from the 
vs Circuit Court of 
L. H. WICKS, Kendall County. 
Appellant. 


Bt 2943 T.A. 236 


This is a mandamus proceeding instituted in the name of 
the People of the State of Illinois on relation of L. Britt, Andrew 
“‘Ingemunson and Jerome D. Hollenback, school directors of District 
‘Wo. 31 of the Town of Fox, County of Kendall and State of Illinois, 
appellees, against J. 0. Petty, Alfred Christian, L. H. Wicks as 
Mrustees of schools of the Town of Fox, Kendall County, Illinois, 
end Roy M. seroggin, Township Treasurer of the said Town of Fox in 
‘said county and state. 

By a petition the school directors of said District No. 51 
Beak to compel the trustees of schools of Township 36 North, Range 
Six (6) Hest of the Third Principal Meridian, in Kendall County, 
Tllinois, to make a division of the funds of Community Consolidated 
School District No. 5 in said Kendell County, Illinois, between such 
Consolidated District and the said common school district No. 3l, 
No return was made to the petition of the defendants either ee oe 
ally or in their official capacity. Wieks, one of the trustees, filed 
& demurrer in which no ethex defendant joined. The record disclosed 
‘that it was filed by him in his individual capacity and that his 
pleading. was not sdopted by any of the other trustees. The demurrer 
was by the court overruled. Wicks elected to stand by his demurrer 
end gudgment was entered directing the defendents to credit to the 
pet tioner district the sum of $1500.00, the said amount being 





ged in the petition as being in the hands of the defendants and 
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enonsing to common school district Moe 51. <A prayer for en appeal 
128 entered and an appeal was allowed to the defendants. Wicks is the 
i, one that attempted to perfect an appeal. 

e It appears that common school districts Nose £9,350 and 31 of 
aid Town of Fox in said county and state, hed been consolidated into 
hat was known as community consolidated school district No. 5. The 
ommuni ty consolidated school district was organized under the act of 
ne 24th, 1919 and was composed of only three common school districts 
mong Which was district No. 31. Appellees insist that since said 
ommon school district No. 21 is detached from the community consoli-- 
ated School district it is the duty of the trustees of schools to make 
division of the funds of the community consolidated district No. 5 


etween Seid consolidated district and said common school district No. 





of said township. 


It is the contention of the appellant that in the institution 


f this proceeding instead of making the corporation, trustees of 






hools of Township No. 36 North, Range Six, in the county of Kendall, 
‘the State of Illinois, defendants, they proceeded against J. 0. 

: Sy, Alfred Christian, L. H. Wicks ana Roy. M. Seroggin as individuals, 
sorihing the first three as trustees of schools of the Town of Fox, 
fondall County Illinois, and the said Roy M. Scroggin as township 





eesurer of the Town of Fox, in said county and state. While the 
tition makes the trustees of schools parties defendant by their in- 
vidual names, it characterizeé them as trustees of schools of "The 

wn of Fox". We are of the opinion that service upon them is sufficient 


| give jurisdiction over them as trustees of schools of township No. 36 


tth, Range Six. 


| Section 20 of the School Act makes them a body politic corpor- 







© giving them the chant to sue and be sued water their prescribed 


Defendants themselves have treated the ease as being against 
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idaivtaualiy. People vs Faltz, 505 Ill. 582; People vs Nordmeyer, 
Ill. 289 and People vs City of Peoria, 166 Ill. 517 are cited in 
ort of the contention of appellant that it is proper to make the 
tees defendants in their individual capacity. The cases relied 
do not support such contention, They were quo warranto preceedings 

hich corporate existence was denied, and the right of the defendant 
xercise officiel function was challenged. In this case the corpor- 
existence is not denied, and if it was their duty to make disposition 
he funds in question, it rested upon the trustees in their corporate 
city. 

In view of the state of the record in this proceeding we do 
feel called upon to pass upon the merits of the ease. The decree, 
ver, that was entered in this cause must have been rendered upon 
theory that all ef the things well pleaded were admitted by the 
rrere | 

As heretofore stated no return was mede to the petition but a 
rrer was interposed by Wicks. Section 2 of the mandamus act re- 
es a return to be made by answer or demurrer and in default thereof 
nent may be taken nil dicit and a peremptory mandemus will be 
wed. The appeal is prosecuted by Wicks alone. One trustee has no 
ority to answer for the entire board of trustees. 58 Corpus Juris 
884, Sec. 600. 

It necessarily follows that one member of the Board of Trustees 
ot take an appeal. It therefore follows that the appeal should be 
iss#d which is accordingly done. 


Appeal dismissed. 
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0 9 hereby certify that the foregoing is a true copy of the 








the said Appellate Court in the above éntitled cause, of record in my office. 


in the year of our Lord one thousand 
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AT A TERM OF THE APPELLATE COURT, 


2gun and held at Ottawa, on,Tuesday, the fifth day of 


October, in the year of our Lord one thousand nine hundred 


and twenty-six, within and for the Second District of the 


Stabe or Tllanois: 
resent--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


He) WELTER. Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


DEC 15 1926 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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ITH BONTOFT, 
Appellee, 


Appeal from the Cireuit 


Court of Wénnebago County. 
NEST E. BONTOFT, 


Appellant. OAS EAS 63% 
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Edith Bontoft, appellee, filed her bill against Ernest E. 
utoft, her husband, appellent, for separate maintenance in which 
charged that since October lst, 1924, appellant had wilfully 
serted her without cause, and that Bhe was living separate and epart 
im him without her fault and is dependent upon the charity of her 
lends for support. Appellant filed an answer denying the allega-~ 
ns of the bill. A hearing was had and a decree was entered order« 
| appellant to pay appellee $5.00 per week and $100.00 solicitors 
s. Appellant prosecuted an appeel to this court. 

For the purposes of this opinion appellee will be called 
Slainant and appellant defendant. 

The parties to this proceeding were married August 16, 1923 

| shortly thereafter began housekeeping. The defendant is thirty 

hs of age and had been engaged as motormsn and operator for the 
Lrord City Traction Company in the City of Rockford, Illinois for 

| years. He was in the United states Navy from November 1917 until 
mber 1919 during which time he hed been in South America, North 
fica, Centrel Americs, Spain end Cuba. Tt appears that while in 
service he hed an ailment that gave him much trouble. About the 

| of September 1924, the defendant became very ill and his wife 

ed his mother and told her of his condition. His mother went to 
7 and called s doctor. She visited him on the following day. 
he evening of the 17th of September, 1924, the testimony dis- 

bs that the wife said: "Well if he is going to be very sick, 
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ou will have to take him home and care for nim, he may heave something 
leutagious and if I stay around I may get it and she, mesning defend- 
int's mother, would have both of us to take care of." To which his 
other replied, "If that is the case I will heve a talk with the 
loctor first." On the 18th of September the defendant was taken to 
ne home of his parents and his wife went with him and remained a 
hort time and then went to the home of hex mother. ‘The defendent did 
a ask her to B90 to the home of her mother. ‘The defendant was con- 
ined to his bed at the home of his mother until the 17th of October. 
fter the defendant was taken to the home of his father and mother 
he doctor averaged two trips daily for some time. He eoaien much 
btention, and was cared for almost altogether by his mother. They 
ave up their furnished rooms, where they hed been living and she 
isited him at his parents home on infrequent occasions. She made 
ittie or no effort to help in taking care of him but left that entire- 
} to his parents. He wes unable to furnish a home in which to support 
and told her he was sorry that he could not take care of her. 

fo maintain a bill by a wife against her husband for seperate 
rintehance she must show, not only that she had a cause for living 
yparate and apart from her husband but also that such living apart 
1 Without fault on her part. Johnson vs Johnson, 125 Ill. 510. 
. If the wife leaves her husbend volunterily or by consent, or 
f her misconduct has materially induced the action on the part of 
the husband upon which ahe relies as justifying the separation, she 
u not be without fault on her part, within the meaning of the law. 


hnson vs Johnson, 125 Ill. 510-515; Hoffman vs Hoffman, 316 Iil. 


It is clear from the testimony that the complainant voluntarily 


ented to the separation; she was perfectly willing for the mother 


‘Gare for himself. Was the defendant financially able to pay the 
unt provided for in the decree? The record discloseé that the 
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@efendant was an extra man and worked three or four hours a day for 























the traction company in Rockford. That the defendant is not en able 
bodied man is uneontroverted. The defendant is in poor health and in 
the opinion of the doctors 6 chronic condition preveils which renders 
im unable to work all of the time. He is not only unable to work # 
full time but the evidence disclose@ that he works at irregular inter- 
bai, at short hours and earns but little money. The defendant during 
his illness contracted large hospital bills and doctor bills and it 
nas only been through the financial assistance of his father thet he 
has been able to meet his obligations in part. In & case where the 
Wvidgance shows that a husband is unable to pay the amount provided 
or in the decree because of no fault of his own the decree should 
not have been rendered. ‘ 

Furthermore during the trial the defendant offered to prove 
hat the complainant had told him s number of tines that she did not 
ant to take care of him when he was sick; that she did not want to 
end his clothing; that she did not want to do housekeeping and that 
he Gid not like domestic work. The court sustained an objection to 
n offer of such evidence. We think the court erred in refusing to 
imit it. 

We are of the opinion therefore, that the complainant has 
dled to show that she has a good cause for living separate and 

rt from her husbend; and that she hes failed to establish the 

et thet such living apart was without feult om her part. We are 
kewise of the opinion that the defendant by reason of his finenecial 
ition end the state of his health is unable to comply with the 

ee and that the decree should not have been rendered ageinst him. 


s decree is reversed and the cause remanded. 


Decree reversed and cause remanded. 
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STATE OF ILLINOIS, 


7: SS. 
SECOND DISTRICT 5 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





O71 242232437 


. . Vi a . . 
the said Appellate Court in the above ehtitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand eo im the seal of 


said Appellate Court, at Ottawa, thise2 3S Jue Res | day. of 
eS a the year of our Lord one thousand 
nine hundred and ae / 
‘ , Clerk , the Appellate Court 
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“and for the Second District of the 





and twenty-six, witht 









State of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L. JOHNSON, Clerk. 

Hh. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 







DEC 221926 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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@ People of the State 
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| Illinois, 
Seay { 

ff _ Defendant in er 
, an ) ABpeeal from the County 
ay ) Court of Bureau County. 
thel Robinson, ) 
) 

Plaintif? in Error. ) 2 4 3 Fe 6 3 4 
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flaintiff in error, Bethel Robinson, was found guilty in 
| “¢ounty court of Bureau county on the first count of an information 
areing the illegal possession of intoxicating liquor, on Mey 11, 

ang on the last four counts charging illegal sales on May 8, 9, 


} and ti, 1926, and a writ of error hes been prosecuted to review 
ie . 


je judgment. 
f Plaintiff in error contends that the evidence does not 

jort the judgment. The evidence shows that plsintift in error, for 

° seven months prior to his arrest, had conducted a soft drink 

or in a dwelling house in Spring Valley. B. P. MeClellan, who was 

rpenter bivies in Tiskilwa, in Bureau county, testified that he had 

ipipyed by the state's attorney to investigate violations of the 

ion law. He testified thet on March 14, 1926, at the place of 

§ of the plaintiff in error, he and another man bought two drinks 

ihine whiskey at twenty-five cents per drink, which they drank 

premises; that in his opinion the drinks served wore whiskey, 

was intoxicating, and contained more than one-half of one per 

éleohol by volume. le testified there was a colored girl 

zB im the place. He testified that on april 18, 1926, about ten 

ak P. M. he and another men bought Whiskey at the place, having 

¢ content of about fifty ver cent by volume. 


‘Al Miller, another investigator employed by the state's 
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| testified thet he was in plaintiff in error's place about 

926, at which tine pleimtiff in error gave him e drink of whiekey 
Galled moonshine; that in his opinion the alcoholie content was 
er one psr cent by volume; that it contained about forty per cent 
hol by volume; that he was in the place about every day from 

° May 14, 1926, and on each occasion purchased moonshine whiskey 
plaintiff in error; thet he saw colored and mulatto women in 
drinking whiskey out of the same pitcher from which he was served; 
he saw persons become intoxicated; that the intoxicating liquor 
purchased each day was all of the same kind and character. He 
Ghat on April 28, he met a colored man there by the neme of 

He did not know his other namé. He and Frank went to the plain- 
error'’s place on May 3. He saw liquor served to Frank on one 
casions, he saw Frenk drunk, and Frank got part of the liquor 
iff in error. 3 
Plaintiff in error did not testify. Mabel Green, & colored 
@leaimed to have been employed by plaintiff in error as a cook 
tress, testified that she was in the place of business of plain- 
error all of the time from Merch 14, 1926, to May 15,1926; that 
if saw any one served with liquor during thet gg 

29, 1925, end the date of the triel, no intoxicating liquor had 
ved to any one in the place. She testified bhe wes a cateress 
employment in Chicago where she was getting $30.00 per week and 
work for plaintiff in error at $10.00 a week; that she had never 
body in Spring Valley drinking; that drunken people came into 
in error’s place once or twice a week; that they hdéa@ no classes 
ce except waters plesses; that they served beer and other soft 

it they hed no pitcher of any kind. The only other witness for 
in error testified that on May 15, when a search warrant was 

n plaintiff i. error, no liquor was found in his place. 

The evidence was sufficient to establish beyond a reasonable 


i1t of the plaintiff in error upon each count of the infor- 
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tion. Whether the law had been violsted wes a question of fact for 


Re 


Bs The jury saw the witnesses and heard then testify and was 


/8 better position than we are to determine what weight should be 


ren to the testimony of each. 


o> 


In support of his motion for = new trial plaintiff in error 
eal three affidavits. Plaintiff in error alleged in his affidavit 


at at the trial he did not know a colored men namea Frank; thet 


fee the trial he hed ascertained that the Prank referred to was a 


1 commonly kmown as Alligator licKinney; that he did not know Miller, 


| never seen Miller before Miller went on the witness stand; that he 


i made inquiries to ascertain who Miller wes, but could not find any 


} who knew him; that when Miller appeared ss a witness he identified 


[8s @ person whom he hed seen in the neishborhood of his place of 


ness with McKinney and Walter Davis; that he is informed thet 


ber Dsvis will testify on a new trial that Devis knew that Miller 


never in affiant's place; thet he wes unable to secure an a ffidavit 


a Miller beecsuse he did not know where Devis was, but that he could 


uce him on the trial; that Miller, subs sequent to the trial, and on 


i a 


e bi, 1926, stated to McKinney and Walker that he nag never been in 
lant's place; Vest at the trial he was surprised py the testinony 

YeClellen whose name was not upon the information; that sffiant 

| | his place of business had been closed on April 18 or 25, but was 

‘sure of Bae exact date; that since the triel he had made certsin 
on April 18, 1926, his place of business was closed and sil his 

. were in Ottawa; that these facts had come to him since the 


fing, and he would be abie to prove them on a new triel. 









rank icKinney in his affidavit alleged that he was well 
ainted with Miller, and knew that on May 8 and 9, Miller was not in 
: ff in error's place, but on those days, in company with affiant, 
was’ in Mendota and Princeton, Illinois; thet any statement made 
er to the contrary was wrong; that affient had never been in the . 


‘business of pleintiff in error, nor been served with drinks 
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; that he was in the Gompeny of Miller at all timea when Miller 


a Spring Valley; thet on July 11, 1926, in the city of Princeton, 
Peny with Walker, they were tola by Miller thet Miller hag been 


get evidence to convict the pleintiff in error, 


Mabel Green made affidavit that ot the time she testifica 
ae 
@ could not recall on what Sunday in April, 1226, plaintiff in error's 


pe had been closed, but that she knew he, in company with affiant, 


been in Ottewe on Sunday during the latter pert of April; that ginee 


a ial she hed refreshed her memory and now knows that on April 18, 


id tace was closed from noon until one o'clock of the following 


Defendant in error filed the affidavit of Miller in which he 


goa that on Sunday, July 11, 1926, he was eat the Alexauder Park 


ft Princeton, and hea a conversation with MeKinney; that no other 
ee Was present; that he did not in th 
s . 

presence of any other person at said ti 


¢ presence of MeKinney, or in 


mé and place, say that the 


inony Which he had siven at the trisl was untrue, or that it was a 


that he had so testified because he had peen paid to get evi- 


"Sgeinst plaintir? in error, or that he had not been in the olaee 
a , £ 


Siness of plaintiff in error at any time; that the trial of plain- 


in error Was never mentioned by him, or licKinney, or Walker; that 


¥ Was not present at the trial of plaintiff in | error; that Miller 


88 4 witness for tho prosecution in the ease against William 
oat MeKinney testified on beh if of Olive; thet he had a conver- 
at the ball game with McKinney with reference to the Olive trial; 


ie substance of the conversation was that MeKinuey said to affiant: 


m still around here,” ané Willer replied, "Yes, I am waiting for 


rial. I was surprised about your getting on the witness - 
1@ lying in Olive's case about me going to Mendota with you. You 
never went to Mendota with vie, but only went to arlington. so 
itm Davis lie when he said that he wasn't in Spring Velley 


You lied too when you said you never saw me in Olive's 
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You know you saw me there and that T bovght you drinks in 


j" that in reply to this MeKinney seid: "Well, you won anyhow 


n't any use to go shead ena argue it now." 


Seetion 1, Division 13, Ghep/ 28, of the statute provides 


every person Charged with treason, murder, or other felonious 


$, Shall be furnished, previous to nis arraigument, with a copy 


indictment and 2 list of the jurors or witnesses. In all other 


"7 he shall, at his request, or at the request of his counsel, be 
hed with & copy of the indictment and a list of jurors and wit~ 
S65. The statute does not require the names of witnesses to be 
ea upon the back of an indictment in a prosecution for a misde- 


Or. People vs. Medruh, 226 Ill. App. 27; WeDonald vs 


» People, 
11 


App. 557. Neither plaintiff in error nor his counsel made any 


est, at any time before the trial, or during the trial, to be fur- 


¢ with @ list of the witnesses. The Gefendant in « criminsl ease 
es the right to be furnished with a list of witnesses where he 
s to demand the same before or during the triel. Kelly vs. People, 


[1, 363; People vg. Viskni ski, 155 Til. App. 292. ven in felony 


|, it is within the souné diseretion of the court to permit witnesses 


stity whose names are not on the indictment. People vs. Steinhauer 
46. There was no error in permitting McClellan to testify. 
Newly discovered evidence ig not grounds for a new trial 
iligence was used to procure it at the trial. Williams vs. 

164 Ill. 481; Spahn vs. People, 137 Ill. 538. Newly discovered 
which is merely cumulative and impeaching, or which relates 

rs of which the defendant must have haé knowledge before the 

at about which he then said nothing, is not grounds for a new 
People vs. Johnson, 286 Til. 108; People vs. Moeller, 260 Ili. 
Ople vs. Heger, 249 Il]. 603; Lathrop vs. People, 197 Tll. 169. 


fidavits in support of a motion for a new trial set up merely 


facts, and not facts which are controlling and conclusive, the 
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Lox is properly overruled. Springer vs. Schultz, 205 Til. 144; 
: vs. Mead, 83 Ill. 19; Netchur vs. Bernstein, 110 I11. App. 484. 
bimony of an admission of the prosecuting witness in conflict with 
testimony given on the trial is impeaching in its character and a 
‘trial will not be granted to allow the presentation of sueh evidence. 
in vs. People, 101 Il. 121. 

Plaintiff in error in his affidavit complains chiefly of the 
b that MeClellan was called as as witness, and that he remembered 
e the trial that he was away from nis place of business on April 18. 


as never been the practice to grent ea new trial on thé ground that 


tness could not remember his alibi uutil after the trial. Plaintiff 


















rror was not entitled to a new trial because MeClellen testified as 
tnese, end the remainder of his effidavit was not sufficient to 

tie him to a new trial. The affidavit of MeKinney was impeaching in 
cherecter. That part of his affidevit in which he denieé@ thet plain- 
ty error had ever served any drinks in his place of business was 
lative and a duplicate of the negative testimony of Mabel Green who 
testified directly on that point. That part of the affidavit in 

h he sought to impeach Miller by the sonversation on July 11, 1926, 
impeaching in its character, was not of a conclusive nature, and was 
94 by Miller. The court properly refused to grant the new trial. 

. Plaintiff in error insists that the imprisonment for a first 

se authorized by the Prohibition Act, is imprisonment in some 

| place, which would be the county jail of Bureau county. Paragraph 
hapter 23, of the statutes, provides that in all cases in which a 
Sis authorized b: law to sentence male offenders sbove the age of 
| years to jail, such court is authorized in its diseretion, if 
entence is for sixty days or more, to commit or sentence the 

dent to the Illincis State Farm. The sentence wes in accord with 
stat te and was correct. 

- On the hearing of the motion for a new trial, the court per- 
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the prosecution to introduce in evidence the record of a prior 
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rietion of plaintiff in error for « violation of the Prohibition 


The objection is that the prior conviction was not alleged in 


information and its admission wag error. the record of the prior 


viction Was not introduced on the trial, but was only considered by 


urt in fixing the vunishment. Section 54, of the Prohibition Aet 


es the penalty of s fine of not less than $100 nor move then 


4, Or imprisonment for not less than Sixty days, nor more than six 


for the illegal peecnenion of intoxicating liquor. ‘he illegal 


of intoxicating liquor is punishable the same as the illegal 


sion except that the court may impose both fine and imprisonment. 


e - eourt may consider the moral character of the accused, and whether 


he has been convicted on former occasions in deterni 


lining the 
1 shment to be imposed 


» and evidence may be heard for this purpose. 


— may take into consideration such matgyfters as mey be in 


Pe tion or mitigation of the offense althoush they are not 24 


able es to the guilt or innocence of the defendant. 


' 16 Corpus 
i 1297, 


There was no error in cons sideriug the prior corviction in 


ermining the sentence to be imposed. 


The dates on which plaintif? i in error was charged in the 


rmation with having gold diquor are not laid under a videlicit 


he coutends tiet the State Was required to prove the dates as 


ed. Miller testified he purchased liquor on each of the days 
in the information. Plaintiff in error relies upon affidavits 


d after the trial which he claims prove thas plaintiff in error 
a 


in his place of business on two of the days eharged, therefore 
of the dates charged in the information ere not proven. If this 
nntion is correct, the affidavits file efter the trial should have 
dght than the evidence presented on the trisl. This is uot the 
€vidence susteins the conviction, and there wes no error in 
pect. , 

Plaintiff in error contends that the Prohibition Act does not 
it the possession of liquor in ae private dwelling, but that the 


struction directed the jury to find plaintiff in error guilty 
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ees of whether the liquor was possessed in a private dwelling or 
The instruction does not so state and is not capabie of this in- 
station. The evidence does not show that the liquor wes possessed 


private dwelling. ‘The witnesses testified thet the liquor was in 


nbiff in error's plece of business. They testified that he went out 


place of business and returned with the liquor. te then possessed 


¢ ase in hig place of business. There is no evidence that olein- 

ff in error possessed diquor in his private dwelling for hig own use, 

t there is evidence that he possessed it and sold it in his place of 

i CSSe 

? fhe judgment was that plaintiff in error pay a fine of $100 

wn Of the five counts, and be imprisoned in the Tllinoigs State 

rm at Vandalia for a term of six months. The statute provides only 

1@ or imprisonment for the illegal possession of intoxicating liquor, 

vides for a fine and imprisonment or both for the illegal sale 

ntoxicating liquor. The court properly imposed a fine under each 

at, and might have imposed six months imprisonment on each or all 

last four counts, but the judgment does not specify on which 

at the imprisonment was imposed and in this respect is erroneous. 
ignent Will be affirmed in all respects, except that it will be 

i 8 4 with directions to specify on which one of the last four 


the imprisonment was imposed. 


Reversed and remanded with directions. 
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PATE OF ILLINOIS, ).. 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


id for said Second Distri@ of the State of Mlinois, and the keeper of the Records and Seal thereof, 


) hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 
Ove entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, aay Ace (ae day of 
Migea the year of our Lord one thousand 
nine hundred ty- 
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| October, in the year of our Lérd onp thdusand nine hundred 

| ’ 

P 
: 


and twenty-six, within and for the Second District of the 
State of Illinois: 
resent--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


HR. J. WELTER, Sheriff. 


2431.A.637 
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BE IT REMEMBERED, that afterwards, to-wit: On 


DEC 2 3 1896 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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1722 October Term, 1926. 
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lalter B. Wells, ) 
Appellee, ) 
VS. Appeal from the Circuit Court of 
) La Salle County. 
award Baker, 
Appellant. fo TT) 
2431.4. 6387 
artlow, P. J. 


Appellee, Walter B. Wells, obtained e judgment for $5000.00 
Hh the circuit court of Le Salle county, ageinst appellant, Edward 
iker, as damages for an automobile collision, and an a peal has 
een prosecuted to this court. y 
| On December 30, 1923, sbout 11 o'clock P. M. Louis Hersheway 
rove a Ford touring car south on the raid indnie road between Ottawa 
ne Streator, Illinois, The conerete pavement was 18 feet wide with 
black line down the center. There were dirt shoulders on each side 
a three or four feet wide, and outside of each shoulder was a 
itch from one to two feet deep. It was misting rain and there was 
- fog, making it difficult to see. When he was just north of 
nd Ridge, he ran out of gasoline. There is a conflict in the 
i... as to where he stopped his car. The evidence on behalf of 
H pease is that his right wheels were a few inches off of the west 
de of the pavement. 
Appellee, Walter B. Wells, with his wife and three children, 


oft ® theatre in Ottawa about 10:30 o'clock P. M. for his home in 





ireator, in a Chevrolet, five passenger touring car. As he approached 


ad Ridge he observed Hersheway in the road waving his hat. Appellee 










sped within 8 or 10 feet of the Hersheway car. There is another 
ict in the evidence as to where appellee's car was standing. 

lee and his son testified it was almost entirely off of the 

ent on the dirt shoulder to the west. Appellant testified it was 
ely on the west half of the pavement. Fred Kohrt testified that 
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@-left rear wheel was two or three feet west of the middle line 
of the cement road. Hersheway testified that when the Wells' ear 
irst ‘stopped, it was all on the pavement, and they pushed it to 


" ‘southwest until the right front wheel was s foot off of the 


ent. and the right rear wheel was a foot on the pavement. 
=< Appellee attached his trouble light to the desh. ‘The 
wire wes 8 or 10 feet long. Appellee, Hershewey, and appellee's 

on went behind the csr. The son stood near the ditch on the west 
> of the car and held the light so as to eneble appellee, who 
standing directly behind the cap on the ges tenk, to siphon 
ut some ges. Hersheway wes standing at the left of the son. ‘The 
opening in the gas tank was on the west side of the rear end of the 
cers Appeliee hed a re@ teil iight on the left rear fender and he 
: eetified thet it was lighteé. He also testified thet there was a 
acon or spotlight on the left resr fender, snd this was also lighted. 

Appellent was driving south in a Wesh ear from Ottawa to 

Streator. He testified he did not see the Wells' car until he was 


0 or 60 feet from it. As soon as he saw it he put on his brakes 
















na turned towards the east to avoid appellee's car. At that moment 
Fora roadster, driven by Fred Kohrt, approached from the south. 
drive to the east so that his two right wheels were on the 
shoulder end his left sheels were on tiie pavement. It is 
' ed by eppellant thet the front bumper of the Beker car struck 
e Left side of the Kohrt car, and that the right side of the Baker 
ar was thrown against the rear end of the Wells’ car and agoiust the 
re men, and the Wells’ car was driven south until it struck the 
heway car. It is claimed by appehlee that appellant's car struck 
lee's car and it was driven forward so that the front struck the 
ht rear of the Hersheway car, and that the Kohrt car was struck by 
at's ear as it glanced off of appellee's car. The Kohrt car 
ned over on the side of the road about 12 to 15 feet north of 


sllee's Gar. Appellant's car skidded south a short distance and 
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stopped with its four wheels in or near the ditch facing east. It 


is claimed by appellant that if appellee's tail light was burning 
that appellee or his son, or Hersheway, or all of them, were standi ng 
in front of it so appellant eould not see it as 


ale Tih. 


he approached from the 


The declaration consisted of one original count and four 
Wdditionsl counts. The first three counts Charged general negligenee, 
Eatiure to keep a.proper lookout, and excessive speed. The lsst 
ount charged that appellant wrongfully, willfully and wantonly ran, 
Raced, operated and controlled his said automobile so that it 

truck and collided with appellee as he was lawfully upon said publie 
ighway. 

As ground fer reversal, it is urged that the last count did 
at state & cause of action for a wilful and wanton injury; that the 
fidence does not sustain a wilful and wanton injury; that the thira 
t fifth instructions on behalf of appellee were erroneous; that 

@ amount of the verdict can only be sustained on the ground that 

e injury was wilful and wanton. 

The last count was not tested by a demurrer, but appellant 
led the general issue thereto. For this reason the sufficiency of 
at Gount is not before this court for review unless the count does 
state & cause of action and will not sustain ae verdict. City of 


leago vs. Lonergan, 196 Ill. 518; Sergent Co. vs. Bavblis, 215 Ill. 


In order to make a persou liable for 9 wilfvl or wanton 

ry, it is necessary for the evidence to show, that the injury was 
notional and wiftingly committed, er to prove such facts and eircum- 
ees from which it appears that the injury was intentionally com- 
be , or that it was committed with such gross disregard for the 
3 of others as to evidence a Willingness to commit an injury. 
S not sufficient to characterize the act itself as wilful. It has 


Tally held that a wilful injury is not charged by an allegation 
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the act was committed recklessiy, wantonly, pruposely, wrongfully, 









md unlawfully. Jeneary vs. Chieago and I. Traction Co., 306 Jil. 
925 Bernier vs. Illinois Central, 296 Ill. 264; Welldren 


a 
& 


vs. Krug, 
Tll. 472; Chicago City Ry.Co. vs. Jordan, 215 Ill. 397; a. B. @ Qe 


Co. vs. Johnson, 103 Ill. 512; Harris vs. Pigely Wiggly Stores, 

$6 Til. App. 592; Burns vs. Chicago & Alton Reilway Co., 229 Ill. App. 
70; 29 Cyc 574, 

& When’ Wells and dersheway cers stopped, they obstructed the 

: The average cer is from 68 to 70 inches wide. Even if the 


ht wheels of each car were 18 inches off of the pavement, which is 


> greatest distance testified to by any witness for appellee, these 


; would form an obstruction of four feet end two inches on the west 


of the pavement, which was only nine feet wide, therefore, s car 

















ing south, in attempting ‘to pass them on the east, would be compelled 


@ross onto the east half of the pavement. The evidence in fact shows 


at the two cars occupied even more space on the west half of the 
yenent than above stated, so of necessity made a greater obstruction 
‘the West half. It was misting and Was very derk snd foggy, to such 
ex ent that the view wes obstructed. Appellant testified thet ag 
eeroaches the scene of the accident he was driving about 18 or 20 

7 per hour. Kohrt testified thet appellant's car was going 20 to 
niles per hour when he first saw appellant and was about 80 feet from 
; There is some evidence to the effect that appellant was traveling 
a ereator Yate of speed just north of the place of the collision but 
jo not think the evidence establishes this fact. Appellant testi- 
thet he saw no light on the Wells' ear. When he first saw it he 
diately put on his brakes, turned. to the east and when the eollision 
Ted his Gar was going about 10 miles per hour. He would have 

id the Wells’ car entirely if it hed not been that the Kohrt's car 
ete the road so_he could not pass. aAppellent's car was stopped — 

| _ Short distance after the collision, and therefore, it could 


ve been going very fast. The Wells' car when it struck the 
abi: 
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ewsy ear bent a fender which was straightened by hand. The damage 


© Wells’ car was $127.66. "he injury to the Ba 


ker car was a very 


; amount. Under all the facts appearing in evidence we do not 


ey show a wanton or wilful injurye There was’ no apparent inten- 


the part of appellant to injure appellee, and the accident was 


stended with such gross disregard for the Tights of appellee as to 


& Willingness to commit the injury. On the contrary the evidence 


ye, 
fer: 


that appellant attempted to avoid the collision and did what he 


not to injure appellee or his property. 




















The amount of the verdict cau only be sustaineg on 


: the ground 
anton and wilful injury. 


&vpeliee testified that hig left thigh 


ght hip were bruised; his back hurt; his right knee swelled to 


ts Size and continued in that condition until after he left the 


i. He had pain at the end of his spine when he walked. He never 


utches after he left the hospital but he had used a cave. He could 


3 Sleep unless he was tired. Under certain conditions he got 


r feint. Before the accident he sold cottage cheese and made 


ies in his car. He did not try to go to work for three or four 


after the accident because he was not able to drive his car. He 


fked only three or four weeks because the suffering was too nach 
; there Was in it. He pleyed in an orchestra before the accident 


that work after the accident éud kept it up for 18 months. 


n the hospitel two weeks and four days. 

“ Appelice Called three doctors to testify ag eisiants, They 
tied they took no X-ray photographs because they ikmew there was 
Bee any of the bones. Dr. Roberts testified thet he examined 

a days before the trial ana found an atrophy on the right side 
S in the region of the sacroilac joint; that there was a 

on the left side and en atrophy on the right side, and that the 

. permanent. On cross-examination he testified that the 


etween the two sides was small. He denied that he hea stated 
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rect exemination that the left side was swollen and he saié that 


at he meant was that the left side seemed lerger than the right because 


2 right side was atrophied, and that appellee limped. 
oe Dr. Clune testified that he only examined appellee the morning 
t ‘the trial. He found an atrophy of the muscles of the ‘right buttock 


a restricted motion of the pelvis. The flexion was diminished, 


Be 


on 
-exeminetion he testified that appellee was in his office about 20 


es and that he finished the examinstion about one-half hour before 
Was called to the stand. He measured both legs immediately below 

a of the buttocks. He could not recall whet either leg measured, 
that the right leg was one-fourth of an inch smalier than the left; 


bit WaS 10 unusual thing to find this difference in the size of the 


pr. Hatheway. testified he examined appellee four times, The 

; time was in September, 1925. He exanined his heart, his pulse and 

temperature, found considerable swelling in the region of the pelvie 

“at the junction of the ilium with the spinal column, thet he was of 
Binion thet there was an injury to the hip bone. The second time 

Rininea appellee he found the same condition, and that appellee 

94 with a side motion, uot a natural gait. The third ‘time he found 

editions the same, except that the swelling hsd gone down a little/ 

last time just before the trial he found the wwelling had subsided, 

2 Was & Slight atrophy in place of the swelling and it would be 

at; thet the only treatment ne prescribed when appellee called in 

© was that he told appellee to go home and go to bed snd thet the 

mes he did not prescribe anything. When he first exemined appel- 

found the swelling in the middle or small of the back. He believed 

ments were injured. This opinion was based largely on what 

Lee Said about having pain and the manner in which he walked. 

On the night of the accident, before appellee was removed to 


jpitel in Streator, Dr. smith, of Grand Ridge, was called and made 
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l examination. We testifica that appellee was screeming and making 
meiderabie noise, end the people voxe greatly excited. He could not 
11 how much pain appellee was suffering. His reflexes were all right. 
: heart action was good and there was no shock. He called pr. Howe, 


‘Streator, aud had appellee removed to the hospital. He thought appellee 





















§ perfectly able to meke the trip and that it was not necessary for the 
tor to go along. There was no evidence of a cutting off of the nerve 
Ply. rom the superficial examination he mode he was not able to 


af 


cover any external evidence of injury. Ile saw appellee a few days 

ex in the hospital and there was evidence of a contusion and injury, 
iscoloration on the right side of the lumbar region. They hed an X-ray 
2 and d#d not find any injury to the vertebre or bony structure. 

llee complained of pain in his back and they examined the eyes, patella 
| various reflexes. They apphied pressure to the beck and there seemed 
e pain on the right side ané very little on the left. How much pain 
lee hed the doctor could not determine, for the reason that if he 

’ ot use too deep a pressure and appellee had his mind diverted, they 
lot get much pain on either side, and if they skked him if it burt he 

i Say yes. He testified he could not see any cause for the continuous 
int, and the question in his mind was whether he was right or wrong 
Is diggnosis; whether the men wes as badly hurt as he let on to be. 

My 


Dr. Howe Was appellee's femily physician and saw him in the 
Bh: . 


1 about midnight on the night of the injury. Appellee was com- 

of a great deal of pein. One of his arms was bruised, one kneewwy 
Snd he complained of considerable pain over his right hip. He 

© ail over but his hip seemed to be the sorest spot. MThe doctor 

t find any evidence of an injury to the hip oxeept the sorenesse 

was in the hospitsl from seventeen to twenty days. Whey took 

Iade & blood count, and an analysis of the urine, but found 
serious, After appellee left the hospital he was in the doctor's 


few times. The doctor testified that in hie opinion appellee 
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| no permanent injury. He was then asked whether in his opinion 


ellee’ was shamming and he stated thet in his Opinion he was. Appellee 


_ mot heve any blow at the base of the back Pone. A lump was just 


ve the hip bone. The injury was not over the small of the back and 


the right of the back bone. At first appellee didz not complain much 
ut the knee but ssid he-‘was suffering pein in the back. 
Under this evide¢gnce we do not think appellee was injured to 


h an extent that he was entitled to recover a judgment of the amount 


this verdict. It was clearly excessive and contrary to the manifeet 


ght of the evidenne. 

The third instruction on behalf of appellee attempted to define 
ful or wanton misconduct, and told the jury that if the defendant in 
‘ : 


fing his car wes guilty of wilful or wanton misconduet and that the 













ntitt Was injured by reason thereof, then it made no difference 
hex: the defendant was or was not in the exercise of due and ordinary 
) for his own safety, and in such cage plaintiff would de liable to 
Daant for damages for any injury sustained. Even if this instruction 
othorwise correct the last part of it was erroneous because it trans- 
’ the words plaintiff send defendant, and told the jury that it made 
ffenence whether the defendent was or was not in the exercise of due 
land Gaution, that the plaintiff would be liable to the defendant for 
es for any injury received. 

The fifth instruction on behalf of apo@llee told the jury that 

by found that the defendant, at and immediately prior to the accident, 
ed his automobile in » wanton, wilful end reckless cisregard of the 
Fof others, and that the plaintiff? thereby suffered actual damages, 
bey Wight assess agsinst the defendant exemplary or punitive damages. 
ar for appellee to recover under the wanton count it was necessary 
ppeliant Operate his automobile in wanton, wilful, ani reckless dis- 
Set necessarily of the rights of any or all other persons, but of 
hts of appellee. Under the instruction, if the jury believe that 


recklessly disregarded the rights of Hersheway or of Kohrt, 
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vere told to punish appellant and rewara appellee, regardless of 
rx the conduct of appellant was or was not the proximate cause of 
jury te appellee. The instruction was erehuedee and should not 
been given. 

The fourteenth, fifteenth and sixteenth refused instructions 
1f of appellant are with reference to lights on automobiles after 
They all stated correct rules of law and at least one of them 
have been Biven. Ahbl were refused and uo other instruction on 
int was given. 

a Complaint is made that counsel for appellee asked improper 
With reference to whether there was instrance; that he made 
remarks in his argument, charged appellant with being an out- 
@ Wild man, asked him how many eccidents he hed had, and if he 
& reckless driver. It will not be necessary to consider these 
nh detsil. je have examined each snd find there is much merit 
gntention of appellant in these regards. \“e mention them so 

jy be avoided upon another trial. 

Por the errors indicated the judgement will be reversed and 
remanded. 


Reversed and temended. 
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TATE OF ILLINOIS, .. 


PECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


nd for said Second District of the State of Ulinois, and the keeper of the Records and Seal thereof, 


0 hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 
dove entitled cause, of record in my Office. 


; In Testimony Whereof, I hereunto set my hand and affix the seal of 


said We. Court, at Ottawa, ee eee of 
<“C_. in the year of our Lord one thousand 


nine hundred a en 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of 
October, in the year of our Lord one thousand nine hundred 


and twenty-six, within f istrict of the 







Present--The Hon. AUGUSTUS A. Pres ifling/gJustice. 
: | L ; 3 fs a 7 PA = ee 
Hon. t F 
Hon. NORMAN L. JONES, Justic¢é. 
JUSTUS L. JOHNSON, Clerk. 


HE. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 


DEC 28 1996 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: . 
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7688 October Term, 1926. 28 


[the People of the State of ) 
filinois, ex rel, Lisetta Bird 


Appellee, 


VSe Appeal from the County Court of 


Putmam County. 


243 1.A. 637 


sharles Tyler, dJr., 


Nee ee ee 


Appellant. 


Partlow, P. J. 
in the county court of Putnem county, upou a complaint under the 


Appellant, Charles Tyler, Jr., was found guilty by e jury 















astard\y Act, charging him with being the father of a child born to 

isetta Bird, on May 16, 1926, and en appeal hes been prosecuted to 

his court. 

The relatrix testified that she had never had intercourse 

ith appellant but once; that the act took place on a country road 

ifew miles from Cren\ville, Illinois, in an automobile, on the night 

Ausust 19, 1925, or August 20, 1925, and that she had never had 

ltercourse With any other mane She was the only witness for appellee. 

pellant denied that he had ever had intercourse with her, or that he 

been with her on eigher of the dates specified. . He testified 

he was at another place ou each of the dates, and other witnesses 

sbifiea to having been with him at other places on esch of said dates 

this case Will have to be reversed because of erroneous instructions 

on behalf of appellee, we will not discuss the facts in evidence. 
The second instruction told the jury that while it wes true 

t the People must prove their case by the prepondersnce of the 

dence, this must not necessarily mean that they must so prove by the 

rt number of witnesses, but it meant that in considering and 

hing e11 of the evidence, that if the most convincing evidence was 

| Je and believed by the jury, was ou the side of the People without 


to the mumber of witnesses, then the People had made out their 
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ase. The complaint against this instruction is that it omits the 
lement of the number of witnesses. It is a well known rule of law 

hat the number of witnesses is one of the elements to be taken into 
onsideration in determining the preponderance of the evidence. Gage 
E Eddy, 179 Ill. 492; Chicago Union Traction Company vs. Hampe, 228 
i. $46. In Elgin, Joliet & Hastern Railway Company vs. Lawlor, 229 
co 621, it was held that an instruction which does not tell the jury 
0 disregard the element of the number of witnesses, but mexx which 
erely omits that element from the others recited in the instruction, 
fter stating that the preponderance is not to be determined hy the 


umber of witnesses alone, is not gwound for reversal where the ele- 





ent of the number of witnesses is not important, or where the omission 
g Supplied in other instructions. The omission of the element of the 
umber of witnesses was not supplied by any other instruction and this 
lement was of importance in determining the preponderance of the 
vidence. The effect of the instruction was to tell the jury to disre- 
ard this element which was erroneous. 

The third instruction told the jury, as a matter of law, 
hat the day upon which the prosecuting witness became pregnant was 
o more material in this class of cases than in any other, as the ¢ 
uestion to be determined was whether the defendant was the father of 
he child, and it matters not whether he became so on one day or 
nother, and although the jury might believe that the prosecuting 
itness was mistaken as to the day on which the defendant had sexual 
ntercourse with her, yet, if the jury believe from the evidence 
hat the defendant was the father of the child, they should find him 
uilty. In Matteson vs. The People, 122111. App. 66, this court held 
hat, under the facts presented in that case, an instruction similar 
0 the third was erroneous. Ordinarily in this class of cases where 
he evidence shows intercourse on various occasions, an instruction 
ft this kind might not be imppyper, but in this case the relatrix 
Setitied that there had been but one act of intercourse and that it 
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took place at a specific time and place, and at no other time or place. 
The appellant was the father of the child as the result of this one 
act of intercourse or he was not guilty of the charge. It was erroneou 
to instinct the jury that this fact was not material. It has also been 
repeatedly held that it is reversible error to give an instruction 
authorizing the jury to find a certain fact when there is no evidence 
upon which such a finding could be made. Cullen vs. Higgins, e16 Tl. 
78; Cox vs. Cleveland, Cincinnati, Chicago & St. Louis R. R. Company, 
151 Til. App. 473. 

The fourth instruction told the jury that the object of the 


bastard\y law is not to punish the defendant nor to reward the mother 
of the child, but the object is to provide for the maintenance, educa- 
tion and support of the child and to prevent it from becoming a public 
charge. In People vs. fbrbants, 193 Ill. App. 431, it wes held that 
an instruction of this kind was harmless error, while in People vs. 
Welch, 143 Ill. App. 191, it was held that such an instruction was 

é 


rroneous in submitting to the jury an issue which was not then being 


ried by them; that the sole and only question for the jury to determin 






wa8 whether or not the defendant in the trial court was the father of 
the child. Both cases held that the instruction was erroneous, one 
holds the error was harmless, but under both the instruction should not 
Rive been given. ; 

‘ The ninth instruction told the jury that before a defendant 
cen avail himself of the defense of an alibi, the proof must cover the 
whole time during which conception might have taken plece, so as to 


Tender it impossible or improbable that defendant could have committed 








the act, and unless the evidence does so show, the defense is not avail. 
eble to the defendant. The instruction is inaccurate and misleading 
nder the facts in evidence. It is not confined to this defendant but 
fe Bypiicabie to any defendant in any bastardly case. It is not 

ted to the facts and circumstances in evidence in this case, nor 


confined to the usual period of gestation. Under the testimony 
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of the relatrix, conception could not have taken place as a result of 
intercourse with appellee at any other time or date than August 19 

or August 20, and yet the instruction tells the jury that a defendant 
cannot avail himself of the defense unless the proof covers the whole 
time during which conception might have taken place regardless of the 
evidence and facts and circumstances surrounding the case. There might 
be facts and circumstances under which this instruction would be good 
but it was not good in this case. 

The tenth instruction told the jury that if they believed 
from the evidence that the defendant had sexual intercourse with the 
somplaining witness during the month of August, 1925, then they were 
at liberty to find him guilty, if they believed from the preponderance 
»f the evidence that he was the father of the child. This instruction 
is not based upon the evidence. It tells the jury to find appellant 
suilty upon a state of facts not testified to by the prosecuting 


vitness. 





The judgment will be reversed and the cause remanded. 


Reversed and remanded. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


DEC 2¢ 1996 the opinion of the Court was filed in the 


tierkes Office of said Court, in the words and figures 


- following, to-wit: 
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7691 October Term, 1926. Bl 


fhe People of the Stete 
of Illinois, 


Defendant in Error, 


4 Aw Leake County. 


) 
) 
) 
) 
Vie | Error to the County Court of 
) 
Plaintiff in Error. ) 


243 1.A. 637% 


c: artlow, PP. Js 


















: | Plaintiff in error, John Friedel, wes found guilty by a 
jury in the county court of Lake county, upon the first count of an 
information charging the illegal possession of intoxicating liquor, 
and he has prosecuted a writ of error from this court to review the 
judgment. . , 

¢ Plaintiff in error filed a sworn petition to suppress all 

yf the evidence obteined under a search werrant. The search warrant 
n the affidavit upon which it was based were attached to the peti- 
on end made a part of it. The court denied the prayer of the peti- 
Jon and this ruling is assigned ss error. Neither the sworn peti- 
tor to suppress the evidence, the search warrant, the effidavit on 
nich it was based, no¥ the ruling of the court thereon, appear in 
bill of exceptions. In People vs. Levin, 318 Ill. 227, it was 

la thet where the petition, motions, effidavits and ruling of the 

t do not appear in the bill of exceptions, but are only in the 
on law record, that the question for review is not properly before 
e court and gannot be considered. The game rule is announced in 


iia) 


@ vs. Braidmen, 325 Ill. 57; People vs. Hart, 525 Ill. 61; 


{a 


ople vs. Campbell, 323 Ill. 129. Under these authorities the motion 
“suppress is not properly before this court for review. 


: The motion of plaintiff in error for a bill of particulars 
nied and this ruling has been assigned as error. Whether 4 bill 
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of particulers shall be ordered is a question which rests within the 
sound discretion of the trial court and such discretion will not be 
‘reviewed unless it appears that the discretion has been abused. The 
Te tience in this case shows that the plaintiff in error was present 
c. the time the liquor in question was seized. He had knowledge of 
‘ell of the facts relative to the charge upony) which he was arrested, 


a he was not entitled to « bill of particulars. 


ig 
PY 
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Complaint is made of the first and second instructions given 


pehalf of defendant in error. The first instruction is in the 





lenguage of Section 3 of the Prohibition Act. Our attention is not 
‘celled to any cases in which it has been held that the giving of an 
instruction of this kind is erroneous. The second instruction is in 
+ @ language of Section 40 of the Prohibition Act. Defendant in error 


insists that this lest instruction was approved in People vs. Beck 
. ’ 





505 Ill. 593. In the case of People vs. Mizer, (General Number 7538, 
eril Term, 1926) this court had occasion to consider this identical 
ae together with the authorities urged in support of it. 


‘there said: "This instruction is substantially in the language of 











Disich 40 of the Prohibition Act, and it is claimed by the defendant 
mn error that a similer instruction was approved in People vs. Beck, 
O05 Ill. 593. In that case an instruction quite similar to this one 
Was under consideration in connection with Section 40 of the Prohibition 
het, and it was there held that the provisions of Section 40 were con- 
‘stitutionel, and were within the power of the legislature to pass, but 

% was not held that the giving of sn instruction of this kind was 
‘proper under all circumstances. In the later case of People vs. Tate, 
316 Ill. 52, this question was again before the court. The instruction 
in that case was, that the posession of intoxicating liquor by any one 
is prima fecie evidence that such person keeps and possesses said liquor 
‘for the purpose of bartering and selling the same. The language of 
sse instructions is not identical. The instruction now before us 
8 that the possession of liquors by any person not legally permitted 


er the law to possess, shall be prima facie evidence, etc., while 
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e instruction in the Tate case related to any person possessing 
ticating liquor, whether lawful or otherwise. For this reason it 
tht be urged that the Tate case is not authority for holding that 
BP taatroction given was improper, but on page 59 in that opinion the 
; held that when e defendant goes to trial and introduces evidence 
uting the facts charged against him, it is then a question whether 
e evidence establishes a case against him beyond a reasonable doubt, 
4 where there is such a contest in the evidence, there should be no 
duation given as to what constitutes a prima facie case." In the 
| bar the plaintiff in error disputed the facts charged sgainst 
to the illegal possession of intoxicating liquor. Under the 


t hori ties cited the second instruction was erroneous and should not 
F been Riven, 

For the errors indicated the judgment will be reversed and the 
ise remanded. 


Reversed and remanded. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 
DEC 25 1996 
@lerk*s Office of said Court, in the words and figurés 


following, to-wit: 





5 October Term, 1926. 46 


ter Haag, ) 
Appellant, 
VS. ) Appeal from the Circuit Court of 
) Livingston County. 
rge Nimmo, ) 
Appellee. ) 


-tlow, P. J. 


Appellant, Walter Haag, began suit in the cireuit court of 


ringston county against eppeliee, George Nimmo, to recover damages 


sulting from en automobile sollision. There was a trial by jury and 


2 jury was unable to agree upon a verdict. A stipulation was entered 


to whieh provided thet the evidence on the former trial should be 
itten up and submitted to the trial court for decision without a jury. 


e court found for appellee, a judgment was entered in accord with the 


nding, and an appeal has been prosecuted to this court. 
As grounds for reversal it is urged that appellant proved 


s case as alleged in the first three counts of his decleration; that 


m; that the 



















e court was in error in rendering judgment against hi 


agnent is contrary to the law and the evidence. 


The first count of the declaration charged that appellee, by 


so carelessly ‘operated an automobile on the public high- 


§ servant, 
ellant 


as to cause the same to collide with an automobile which app 


ey 
is driving elong said highway. The second count charged general 


igence, and that the road was improved with a concrete pavement 


hn was covered with snow and sleet. The third count charged thet 


llee, by his servant, did not turn to the right of the center of 


beaten track on said highway so as to pass the sutomobile sf 


pellent, and negligently collided with the automobile of appellant 


ich was on the right side of the beaten treck. 


The evidence shows that appellant lived on @ farm neer 
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Cullom, Illinois, On the morning of December 30, 1924, about seven 
o'clock, ke started from his home for Peoria. He was driving a Buick 
car which weighed about 2900 pounds, and which was equipped with a 
winter top. His wife was with him in the front seat and her mother, 
Mrs. Peter Faber, and her sister, Susie Faber, were in the back seat. 
They drove south to Chatsworth and then turned west on Route Number 8, 
which had a concrete pavement 18 feet wide. The morning was cold snd 
there wes a heavy fog. The pavement was covered with sleet and ice, 
which had accumulated from the sleet of December 18 of that year, end 
Which varied in depth from one to three inches. A light snow had falle: 
the previous night. The traffic had eut two ruts or paths in the ice 
and snow. {here is a conflict in the evidence es to where these paths 
mere located. The evidence on behalf of appellant is that they were 
pear the center, or a little north of the center of the conerete pave- 
next, while the evidence on behalf of éppellee is that they were on the 


south side of the concrete pavement. 













The agent of appellee, George Armstrong, was driving a Ford 
ouring car. He started to get the car ready at seven o'clock at 
bpelies's residence which was about one-half mile north and west of 

16 inde of the accident. He hed considerable trouble in cranking the 
bra for the reason that it had stood in the barnyard the night before. 
; got it started about twenty minutes to seven o'clock. He had chains 
1 the Year wheels, and he testified that before starting he turned on 
| dimmers and spotlight. He drove south a short distance to Route 
8nd thence east to the place of the accident. 

The cars met about eight o'clock, one mile west of the city 
Feirbury. Appellant testified he had his lights on and was driving 
at £5 miles an hour in the beaten tracks. When he first saw the 

: it was about a block away, coming towards him from 25 to 30 miles 
hear. in the same beaten tracks; that he turned to the right, with 
of his south wheels in the north beaten track, and slowed down; 


t the Ford did not turn out; that appellant turned further to the 
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ight, and when he was 25 or 30 feet from the Ford, he was entirely 


at of the beaten tracks, and was on the north side of the pavement; 


1at just before the collision, the Ford attempted to turn to the right, 
ant across the beaten tracks, crashed into the Buick, striking its 


uth side with great force at sbout the junction of the rear door and 


ie fender. 


Armstrong testified that he hsd traveled 85 tbo 90 rods east 
_ the herd road before the accident occurred. His wites was not work- 
& very well and it had to be warmed up. He did not stop at any 
ace from the time of leaving appellee's home until the accident. He 
stified that he was traveling at approximately 15 miles per hour; 
at when he first saw the Buick it was about 100 feet a way, did not 
ve any lights on, was traveling about 40 miles per hour, and that both 
rs were in the beaten tracks. He testified that as soon as he saw the 
ick, he shut off the gas and turned to the right; that his north 
eels, after making the turn, went into the south rut of the beaten 
th, end his south wheels were off of the cement on the shoulder of the 
ad; that the Buick made an attempt to turn to the right, end the 
nt wheels of the Buick got out of the ruts, but the back wheels were 
; quipped with chains, and skidded elong in the ruts about 30 feet 
& sidewise position, and thet the back end of the Buick sideswiped 
} Ford about the median line of the radiator. He first said he was 
veling 15 miles per hour at the time of the accident, later said 
Was going not more than 10 miles per hour, and that he could stop 
hin 30 feet; that the Ford when struck ran back straight west 
bably the length of the car. There is evidence tending to shuw 
t the left front wheel of the Ford came off of the spindle and 
med the front of the Ford ¢do¢ gff car slightly to the north. Arm- 
ong testified that when he got out of the Ford he found thet the 
t front spindle of the Ford was on the south edge of the cement, 
‘ the Buick was to the west of the Ford, and wes facing in a south- 
erly direction across the center of the cement highway. 


Prior to the time of the accident, for a period of two years, 
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Armstrong had been an inmate of the Illinois State Reformatory, serving 
& sentence for forgery. He had only been released a short time and had 
been working for Nimmo about ten days. 

Both cars were badly damaged. The Buick had marks on the 
left side starting at the front door and extending backwards. ‘The lett 
running boerd and fender were torn off, the left hind wheel was broken, 
the rim wes bent into a half moon, the propeller shaft was pulled off, 
the glass of the top was broken, end the left side of the top was born. 
After the accident there was a Ford rim on the rear spring of the 
Suick, and the weight of the car was on this rim so that it could not 
e pulled out. Mrs. Haag suffered a broken arm and other injuries, and 
she evidence showed that appellant's damages, including doctor, hospi- 
al, servant's bill, and repairs of the automobile, amounted to $882.89. 

Armstrong testified that after the collision he haa a con- 
ersation with appellant and asked him whether or not he could see hin, 
nd appellant said no. Appellant testified that immediately after the 
iecident he had a conversation with Armstrong and seid to him: "You 
re driving pretty fast this morning, aren't you", and Armstrong re- 
lied "that his accelerator was stuck". Armstrong further said that 

the conversation with appellant he seid to appellant "what the hell's 
e matter with you - can't you see", and appellant replied "no", and 
mstrong said "you had better get a pair of spectacles then." 

Louis and Clyde Kaisner, 16 and 14 years of age respectively, 

ved about a mile south of appellee on the north and south road. 

ey were going to Fairbury in a wagon. They drove to the south 

ad and started east. They testified that before they reached the 
ene of the accident they saw the Ford standing in the road. When 

ey got within 25 feet of it, it started up and was smoking badly. 

ey next saw it at the place of the collision. They testified that 
ly Haag, Armstrong, and the three women were there when they arrived. 
ey heard some talk about pushing the cars off of the road, and that 


yde Kaisner, Haag, and Armstrong pushed the Ford, which was in the 
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center of the highway facing northeast, about a car length to the 


southwest, and that Armstrong then left to get help, and they did not 


see him afterward. Louis Xeisner testified that when they first arrive 


they could have driven between the Ford and the Buick, and Clyde testi- 


fied that they pulled their wagon to the south on the shoulder, went 


around the Ford and Stopped; that they did not need to £0 clear off 


of the cement to go around the Ford. They further testified that while 


Walking home from Pairbury some time after the accident they met 
appellee who asked them if they had pushed the cars off of the road 
and they replied that they pushed the Fora off, and the Buick was slid 


ver & little; that he told them they should say they never pushed the 
sars, never touched them, end did not know whet king of cars they were; 
hat they were excited; thet he tola them not to tell this; thet there 


128 going to be a law-snit about it. 













Armstrong denied that the Keisner boys came up before he 
eft. He seid he never saw them that morning but thet as he wag 
Oing back to appellee's home on foot, he er & wagon coming down 
© rosd in the direction of the Kaisner house. He denied that the 
ind Was pushed off of the rosd. 

Rey Guthrie, se colored teamster, lived in Fairbury and was 
uling coal from a mine west of Fairbury. He testified that he was 
, his wagon going to the cosl shaft at about ten minutes efter seven 
clock. He did not see the collision. It was foggy and he could not 
: more than 13 yards; that the Buick passed him sbout 500 yards 
st of the place of the collision, it was going 40 miles per hour, 
d was traveling in the beaten peth. He did not see any lights on 
= Buick when it passed. When he reached the scene of the accident, 
, front wheels of the Buick were on the south side of the beaten 
eks and the rear wheels etre in the beaten tracks. It wes in the 
dle of the road headed southwest. The Ford was on the south shoulder 
ded almost due east, and it wes about seven yards from the Buick. 
Buick wes east of the Ford. He stopped his temm seven yard@ from 


Buick, and helped pull the Buick back; that he saw the Kaisner 
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boys dwive up after he arrived but he did not see Armstrong. Nothing 
wes done with the Ford after he arrived. They pulled the Buick 
north to the shoulder of the road. The head end of the Buick was 
southeast and they moved it off of the pavement. The Buick wheels 
were on the south edge of the pavement; that they pushed it north in- 
stead of south because the traffic had to get by, and because it was 
closer to go to the north side than it was to the south side. 

William Nimmo, a brother of appellee, testified that ne 
lived about 180 rods east of the accident; that while he was feeding 
his hogs that morning near the road he saw a car going west, that it 
was the only car that went west, and it was traveling about 40 mileé 
per hour; that shortly after it passed he heard of the collision, 
and went to the scene of the accident with his car and took the in- 
jured parties to the hospital; that when he arrived at the scene of 
the accident that the Ford was on the south side of the road facing 
Slightly northeast. The Buick was © little northwest of it facing 
southeast, end the front wheels were on the pavement and the back 
wheels were on the shoulder. The Ford was a rod and a haif east of 
the Buick. On the wey to town he asked appellant how the accident 
heppenca and who was to blame, and appellant said "I guess you would 
call it an unavoidable accident. I didn't see him and I don't think 
the other fellow saw me. I pulled out but I didn’t pull soon enough - 
dian’ get the hind end out of the way." He testified that they got 
‘ the doctor's office at ten minutes of eight o'clock. 

While there are other items of evidence which might be men-~ 


Hone in this connection, we have set forth the principal facts which 









were brought out upon the trial. The question is whether or not this 
vidence was sufficient to sustain the judgment that was rendered by 
he trial court. 

The burton: was upon appellent to prove that he was in the 
kercise of due care, and that appellee was guilty of the negligence 
ged in the declaration. It is conceded that the morning was cold 


that a fog obstructed the view. Some of the witnesses testifies 
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that they could only see 75 or 100 feet. Appellent testified he saw 






yppellee's car a block away. How far this was in feet is not shown. 
xmstrong testified he did not see appellant's car until he was about 
100 feet from it. The Ford had the dimmers lighted and carried a 
spotlight. Several witnesses testified that appellant had no light, 
but we think the preponderance of the evidence is to the contrary. 
There is also a conflict in the evidence as to the rate of speed of 
the two cars. Three witnesses testified that appellant was traveling 


40 miles per hour, while his evidence is that he was traveling 25 
























miles per hour. Armstrong said the Ford was going 15 miles per hour 
and appellant testified it was going 25 to 30 miles per hour. It is 
concedes that there were from one to three inches of ice, snow and 
inicet on the pavement. Eight or ten witnesses on behalf of appellant 
testified that the ruts or paths in the snow were near the center, or 
to the north of the center of the pavement, while twenty-two witnesses 
on behalf of appellee testified they were on the south side of the 
Rivesient. Qn the meterial points, relative to the manner in which the 
ears came together, five witnesses testified, four for appellent, and 
° e for appellee. Appellant insists that because of the fact that 
mstrong had been convicted of a felony, that he should be d?believea, 
and that the four witnesses who testified for eppellant established 

is cause of action es alleged in his declaration. We have no doubt 

he court took Armstrong's prior conviction into consideration in 
etermining the weight to be given to his testimony. If the facts 
epended entirely upon the evidence of Armstrong there might be some 
rounds for the contention that the preponderance of the evidence was 
im favor of the contention of appellant, but Armstrong's evidence does 
stand elone, and it is to be viewed in the light of the whole 
dence. It is apparent from the whole evidence that both parties wer 
eveling under such conditions as required that each should have 

. every precaution to avoid an accident. The greater the diffi- 


ties or dangers which confronted the parties the greater should have 





oes on pattidtodoadarroqea “yte0% O0L to @ 

i wa cotta» ‘Gen an Fae! ok aow aidt tet wor” 
+ dod ‘eaw wit Pitas cad eh ddertoaas ‘08 “e6it ‘BEB oi BO] 
“8 Bereaes: ‘Bie denen aroma ts ott bad aro vied + 





















Fe pase ‘dis. ebie dtiey ond ao ‘gee att ihe die ° 
eats: Motte BE renamed? od ovitafer * daiteg rabies, 
* te “deeahiieal ‘rot ‘tee boftitaed init ovr 





Sas on Ovi Ow sno Tere Lonb akd i eit ow 


; atost efit TT rombteey aid of norte éd or 
* eei0e od orig tm erout Broxtemxs Yo “eonebiva , 
‘4 Say doivetive ait te vohtsrebaogery ent godt so hat 





rs “deeb aonmeh ive "aioe tend tad | met Logas Yo 
| ‘sfodw oft te diye ont uk péieny od oe 





~ 
been the preceution taken by each. Whether appellant was in the 
sxereise of due care, and whether the evidence established the negli- 
zence of appellee were OR i of fact. Pauckner vs. Wakem, 231 I11l. 
276. The evidence was submitted to a jury which disagreed. It was 

then submitted to the court before whom the case was originelly tried 
and there was a finding that appellant was not entitled to recover. 

In order for this court to reverse this judgment it would be necessary 
for us to say that the judgment was mamifestly against the weight of 

phe evidence. On account of the many conflicts in the evidence on so 
many points of vital importance, we do not feel we would be justified 
in so doing. The trial court saw the witnesses and heard them testify 
nd was better able than we are to determahe what weight should be 

yiven to each item of evidence. 

We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 












nt eg ae a a ees 


Dae ett ee Pee PD 





oS Se weer 


Te eee we 


a a ire owe, 


r 


ne 


mh ot 


$ 
; 
t 








ia 


yrsnscoen od blyow tt inimaheinadelt eetevot pi thainielas xo? 
to fdyiew edd tanisge yltestiaam ecw teres bart edd dadt | 

Os mo epmebive od? at stostinco wii Bat Ei samroooa, a0 
peftiter, o¢ SLocw ew Iset tem . 0b ow sorstroqmh Letty, 

_ eaptent nedt beaed Sus. soaneut iw etd: was. ts00 ee 





“@ 
‘ ¥ ¥ : b s * , a yy aha A-* ‘ 6 
what : POE) ‘ eis % 
fs 
< 


o ag re eat 
Tie ve mh Fe ilies 
ih Stam ad) pe ae BO an! 





Aly Fhe so eal aii Paks ee : a 
or 1. hep Ea Te Se ee oA clas eit by a tale 


. 
| 






STATE OF ILLINOIS, bs 
Seg DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
lo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 


bove entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said ellate Court, at Ottawa, : Rane. Gane of 

ES ee the year of our Lord one thousand 


nine hundred enn tw 
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fetober, im the year of our Long one 
and twenty-six, within and for the Second District of the 
State of Illinois: | 

Present --The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 

4 Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L. JOHNSON, Clerk. 

Hovd) WELTER, Sheriff. 


A. 638 


BE IT REMEMBERED, that afterwards, to-wit: On 
JAN 15 1827 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Fred E. Cebeen, 
Appellant 


VS. APPEAL FROM THE CIRCUIT COURT 


OF MERCER COUNTY. 
The Farmers National 

jank of Aledo, a 
orporation, et all 
Appellees. 


} 


Bes, 3. 29427.A.638 


On June 50, 1921, Frank L. Sponsler wes indebted to appellee 
Parmer's National Bank of Aledo, in the sum of Six Thousand 
lars, and the bank at thet time held his obligation for that sum. 
Was desirous of borrowing more money and to that end made a finan- 
al stetement to Bridgford, the president of the bank, who declined 
te make the additional loan and informed Sponsler that it would be 
lecessary for him to secure his existing indebtedness. Appellent, 
red E. Cabben, was at that time, assistant cashier of the bank and 
1so brother-in-law of Sponsler, and according to the testimony of 
Bridgford, the financial condition of Sponsler was discussed and 
heen expressed a willingness to help his brother-in-law through his 
mencial difficulties. As a result of the conversation there held 
pousier on that day executed a new note to the bank without surety 


the six thousand dollars existing indebtedness and executed to the 


s $3000.00 was paid ’by Sponsler on August 28, 1922. On June 30, 


bank agsinst loss on any paper signed by Sponsler, and that 
of Sponsler's obligetions to the bank were paid then this 
to be null and void. Sponsler and his wife at this time 
and delivered to Cabeen a judgment note for $9000.00 in 
secure him for assuming his suretyship liability, and on 

9, 1922, Cabeen took judgment thereon, On December 1, 1922, 


executed his note in the sum of eight thousend dollers to 
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appellant, which by its terms, became due in one year after date and 
the payment of this note was secured by a chattel mortgage duly acknowl- 
edged, and recorded on December 2, 1922. On December 21, 1922, appel- 
lees, The Aledo State Bank, A. G. Bridgford, and the Farmers National 
Bank of Aledo, each obtained judgments by confession against sSpousler 
and his wife upon various notes which they held. On¢ January 2, 1923, 
Cabcen executed his promissory note for $6630.00 due six months after 
date and payable to the order of The Farmers Nationel Bank and his 
note of June 350, 1921, was surrendered by the bank to him. On August 
20, 1923, suit was instituted upon this note of $6630.00 by the Live 
Stock Exchange National Bank of Chicago, to whom it had been endorsed 
end transferred and on Januery 3, 1924, judgment was rendered thereon, 
Which judgment wes on the same day paid by Cabeen. 

| On January 6, 1923, the chattel mortgage executed by 
Sponsler to Cabcen on December 1, 1922, was foreclosed and subsequently 
a stipulation was entered into between Cabeen, the Sponsilers, the 
Aledo Stete Bank and the Parmers National Benk, wherein it was recited 
thet all the parties mentioned therein claimed the property listed in 
said mortgage, and it was agreed that appellant should proceed to 
dispose of the mortgaged axunerks. and that the proceeds derived from 
the sele thereof should be deposited with the First National Bank of 


Ledo until the difference between the parties should be determined. 












the property was thereupon sold and the net proceeds amounting to 
$5173.29 were deposited according to the stipulation. It was further 
stipulates that the personal property covered by the chattel mortgage 
was the only property Sponsler owned and that on June 50, 1921, and 
from that time on, Sponsler was insolvent. 

) On October 1, 1923, appellant Fred E. Cabeen instituted 

is proceeding and subsequently filed his smended and supplemental 
(11 by which he sought to have this fund of $5175.29 ordcred peid 

0 him, and that the court should also decree he had & valid prior 


on the real estate of Blanche Sponsler, wife of Frank L. 
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Bae 
ponsler, to such an amount as might be necessary to indemnify him on 
iecount of the payment by him of the judgment entered on the %6630.00 
note. | All of the defendants insist that Cabeen hes no interest in the 
proceeds of said chattel mortgage sale, it being the contention of 

, G. Bridgford and The FarmersNational Bank that sdd@itionel sums of 
noney had been advanced to Sponsler and thet the note given by 
sponser and the chattel mortgage to secure the payment of the same 
were given to Cabben as agent or trustee for the benefit of Bridgford 

| the bank and as security for such edditional loans, and were eze- 
muted only for the purpose of securing Cabeen for the peyment of any 
sbligations of Sponsler's to him over and above the amount due on the 
$000.00 note. It is further contended by all the defendants that ; 
ypellant had not psid any part of the debt on which he he@ incurred 
iability as a surety at the time the property was seized by him under 
3 chattel mortgage and he therefore had no right to foreclose his 
len. The Aledo State Bank also contends that the taking of the chattel 
tgage by Cabeen from Sponsler was intended by them not merely as. 
mdemnity to Cabeen, but was for the purpose of hindering and delaying 
reditors and is therefore fraudulent and void as to it. The Sponslers 
both adjudged bankrupts and their trustee is s party to this suit. 
trustee contends that appellant has no lien on the real estate of 
ache Sponsler as the judgment upon which the execution was issued 


@ certificate of levy filed wes void for the reason thet the judg- 


mt wes based on a note given by the Sponslers as security to appel 
nt, and at the time judgment was taken, sppellant had paid no part 
‘the debt of the bankrupts. The Aledo State Bank and the trustee 
UE benkruptoy each filed cross bills setting forth their respective 
Hentions and after the issue had been msde up the cause was heard 
the chancellor Ves dentioa any relief to appellant and found that 
ad no interest in the mortgage except as agent and trustee for 
iiners National Bank and decreed thet the fund derived from the 


e of the property covered by said chattel mortgage, together with 
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z accumulated interest thereon, should be paid to the Farmers 
ational Bank, A. G. Bridgford and Aledo State Bank to be applied pro 
on their several judgments which they obtained against Sponsler 
nm December 21, 1922. From that decree appellant appeeled. 

In addition to the foregoing fects, it also m pears from 
evidence and the stipulation of the parties, that on December hy 
1922, Sponsler was indebted to The Farmers National Bank to the extent 
# $13,745.00. That upon the judgment in favor of appellant and 
against Mr. and Mrs. Sponsler rendered December 9, 1922, an execution 
as immediately issued and on December 13, 1922, levied upon the un- 
divided interest of Blanche Sponsler in the premises described in the 
nded and supplemental bill, According to the tontiueay of appellant 
and Sponsler, he, Sponsler, came to the bank December 1, 1922, in re- 
sponse to a notice from Bridgford, who inquired of him in appellant's 
presence what he could do about the indebtedness to the bank, then 
mounting to about $14,000.00. That several plens were discussed and 
at Bridgford's suggestion Sponsler took two notes each for $3000.00 
wes to try and get them signed by neighbors or relatives. Bridg- 
fora also directed appellant to teke a chattel mortgage on all of 

F onsler's personal property which would take care of the $6000.00 

ote which appellant had theretofore given the bank, and after that 
Was paid the balance was to go to the bank. The note and chattel 
Mtsace Was signed and the mortgage was duly acknowledged that : 

er ng and recorded on the following day. According to the testimony 
‘Bridgford, it was on June 30, 1921, that he told appellant he had 
tter take a chattel mortgage to himself to secure himself against 

y outside ereditors and that he also told both appellant and Sponsler 
$ to pay anything to the Aledo State Bank, as the bank of which he 
“president was holding eppellant responsible for any sum paid to 

| ether bank. Bridgford testified to another conversation which he 
with appellant about six months later in which eppellant asked him 


he should loan Sponsler some money to buy feed end Bridgford 
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old him to furnish him with money es long as appellant was security 
or the loan. In November 1922, Bridgford says appellant told him 


hat he had loaned Sponsler money with which to buy cattle and appel 


ant also informed him that Sponsler had paid the Aledo State Bank 








£75.00 when he had shipped his cattle. Bridgford then told appel- 
ant he would have to get behind this additional indebtedness and he 
sein tola appellant that he had better get Sponsler to come in and 
v a chattel mortgage. In the wnversation of December 1, 1922, 
scording to Bridgford, he instructed appellant to take a chattel 
rtgage for $8000.00 but he denies that he said such mortgage would 
rotest appellant on his $6000.00 note, and that if there was any- 

rl g left it could be turned over to the bank to be applied on 

3 0: ler's indebtedness to it. Brigkota says thet it was'a couple of 
78 after this that they had Sponsler come in for the purpose of 















tting additional personal security. 

: Appellent's version as to whet occurred on June 30, 192h, 

8 corroborated by Sponsler and the record fails to show any promise 

| the part of appellant to stand good for any sums loaned Sponsier 
her then those which he gave his individual obligations to protect. 
5 late as December 1922, it is apparent from this record thet The 

: rmers National Bank did not regard appellant obligated to teke care 
‘all of Sponsier's obligations because Bridgford says he at that time 
appellant that he, appellant, ought to get behind the %3000.00 
ned Sponsler for cattle and also the $1275.00 that being the amount 
a eheck of Sponsler's honored by sppellant, the proceeds of which 

. over to the Aledo State Bank. At the time the cattle were pur- 
sea appellant was not at the bank but Sponsler made arrangements 
eoure the money for the initial payment with Bridgford himself. 

er amounts which went to make up the total indebtedness to The 

ers Netional Bank were loaned Sponsler by officers of the benk 

r then appellant. 


The evidence convinces us that it was en afterthought on 


“2 5 a i ee ee 















nae 2. ite a RS of as yenom At tw mtd dadarwt ot 
yttroes | i8 Th FF oop vg Sonate! Mapered neo Babin gf 


wid Sieod ‘Ime ffeqas ayas, buotgbtra ,Sset Lipsintd ram 
~feage, ‘axe eltian wad ot Alo bit ao tor venom ‘ 


tigi 


i ne" 


acted state obo odd bhag bai refanoge tad 


oT gpadt pal 


“feqgs Biot nodd protge tea ptitiee aid peags 


wt Dias asonbetdosat Eaqnolttbba ald batted tes 0 “i ; 
_ Sas nt amo of ‘xplanege ton, xetted ped af sans as x 


Weeds 


SAR it apdasoot to ehh: edt aq 
DNR ay Wy mrt a 

“ Bisos sgegtzon sore aaa ot tact aetneb ae ae 

F et aS 

so? asu sted? cea ‘teas bas ston 09 bi 00088 { ie 


| aig beliqae od ot ined ong ot reve hinecanidt 
te Lame sao ot vada ayaa ba : 


é A PE beast D lites 


Xe enogtay ait xo? at emoe apinnog ae, he yodd 


Sip 


od? ‘tease brovez a kae sox? smonanaa. at Me ! 


Pdets ae 





eukt teat tn out uve “spot a peamond este 


Ay 4s 














otiaopminens oben eocenegs, ie usd La 


, wi 
LLegerti baotgbiza itt bw trea 
oAT of gaenboidobat hates my we 


iy I 


tned gilt ho ateottre ud roLaneas fae a 


0 “dguasteaste a Be ae, fe me 






















the part of the Farmers National Benk to try to hold appellant for 


his additional indebtedness and this view is confirmed by the fact 


hem to Sponsler and endeavored to get them executed by other sureties, 
nd according to the testimony of the father of Frank Sponsler, 
midgford, as late as the latter part of December, 1922, sought to have 
im sign a $10,000.00 note as security to the bank far bits son’s in- 
ebtedness. It was when ali these efforts failed that Bridgford 
etermined to assert that this mortgage was held by appellant for the 
mk and to fasten upon appellant the unsecured excess of Sponsler's 
adebtedness to it. | 

, Appellees insist that appellant had no right to foreclose 
nis mortgege unless it is shown that Sponsler became insolvent after 
he giving of the mortgage and that if appellant knew of the in- 
olvency of Sponsler at the time he accepted the mortgage, he cannot 
veil himself of the proceeds derived from a sale of the mortgaged 
roperty until he has actually paid the debt. We cannot concur in 

his view, The reason for permitting a surety for an insolvent to 
sduce to possession pledged property before he is damnified, is that 
ich seizure will prevent his certain loss. aA surety of an insolvent 
[11 necessarily ultimately be demnified and it would be ridiculous 
“hold that he must await the maturity of his obligetion and then 
‘Scharge it before he can exercise his rights in a pledge which has 
ex given him for his protection. To compel him to do so would be 

| permit other creditors to avail themselves of the insolvent's 
Sporty to the detriment and loss of the surety who holds the pledge. 
The decree in this case is manifestly wrong, even if the 
idence sixtadaed the contention of appellee. If appellant wes a 

re agent or trustee for The Farmers National Bank, then that bank 

3 entitlea to all the proceeds derived from the sale of the mort- 


ed property, as that mortgage was a prior lien to ell of the judg- 
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In our opinion, this chattel mortgage was given for the 










urpose of indemnifying appellant, and there is no evidence to sustain 
he contention that it wes given in order to hinder and delay credi- 
bors nor is there any evidence which sustains that portion of the 
decree which invalidates the lien acquired by appellent by virtue of 
judgment, execution and certificate of levy on the real estate 
f Blanche Sponsler. 
: It is finally insisted that the chattel mortgage of appel- 
lent was void as to judgment creditors ina as much as the mortgegor, 
at the time it was executed, was e resident of the town of Millers- 
fg, in Mercer County, and it was nuknaniekeed by a Justice of the 
Peace of the Town of Mercer. In lyons v. Peoples Bank of Lexington, 
17 Tll. 44, it was held that a chattel mortgage to be valid against 
the Tights &nd interests of third persons, must be acknowledged be- 
fore a Justice of the Peace of the town where the mortgegor resides, 
but here the record discloses that all the judgments of appellees 
yore rendered on December 21, 1922, by the Cireuit Court of Rock 


[sland County, and on January 6, 1923, transcripts were filed in 














the office of the Circuit Clerk of Mercer County, but it was not 
antil the 8th day of January 1923, that executions were issued thereon. 
in execution is a lien upon and binds the goods and chattels of the 


person against whom it is issued only from the time it is delivered 


r he sheriff to be executed a | 
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overed by his mortgage to his own possession and advertised a sale 
hereof. This mortgage was valid as between appellant and the 

gagor and appellant having taken possession of the mortgaged 
roperty prior to the time any rights of any judgment creditor inter- 


ne the judgment creditors are in no position now to question its 
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. The decree of the circuit court is reversed and the cause 





‘to the circuit court of Mercer County with directions to 
the eross bills for want of equity and to enter a Gecree in 


Reversed and remanded. 


with directions. 
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THE PEOPLE OF THE 
STATE OF ILLINOIS, 
Defendant in Error, 
Error to the County 
=-VSs- 
Court of Stephenson 


JENNIE MARGARITIE, alias 
JENNIE FOSSLER. County. 


Plaintiff in Error. ) 
24317.4.638 


Jett, d» 

The states attorney of Stephenson County filed an informa- 
tion consisting of two counts charging Jennie Mergaritie, alias 
Jennie Fossler, plaintiff in error, with the violation of the Pro- 
hibition Act by selithg intoxicating liquor. In the first count 
it is charged that the sale was made on the 28th day of November, 
1925. In the second count it is charged that a sale was made by 
the plaintiff in error on the 30th day of November, 1925. 

A jury trial was hed and the plaintiff in error was found 
guilty in seein and fyom as charged in the first count of the in- 
formation. Motions for a new trial and in arrest of judgment were 
made, overruled, and judgment rendered on the verdict. Plaintiff in 
error was sentenced to serve seventy-five days is tue county jail 
and to pay a fine of $250.00 and to stand committed until fine and 
costa were paid. 

A number of reasons are assigned for a reversel of the 
‘judgment. It is first insisted that the court erred in denying the 
motion to quash the information. It is the contention of plaintiff 
oe in error that the information consists of only one count and it 
is insisted by defendant in error it consists of two counts. We have 


diligently examined into the record and are of the opinion that the 








nfprmation consists of two counts and the contention of plaintiff 
in error that the information should be quashed because it sharges 


‘more than one offense in one count is not well taken because the 
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offenses charged ageinst the plaintiff in error are charged in two 
counts. 

; The evidence discloses that a witness by the name of Quinn 
testified that he was employed as an investigator and to look for 
violators of the Prohibition Act; that on the 28th day of November, 
1925 he went to the home of plaintiff in error and on that occasibn 
purchased a bottle that he insists contained intoxicating liquor. 
This bottle obtained on the 28th day of November, 1925, by Quinn for 
the purposes of the trial was marked Exhibit 1. It is the contention 
of plaintiff in error that there is no competent evidence as to the 
alcoholic contents of Exhibit 1, except the testimony of the witness 
Quinn, and that his testimony bearing upon the question of the al- 
coholic contents of said Exhibit 1, should not have been allowed to 
go to the jury. The record discloses that on the trial of the case 
the witness Quinn was asked if he knew whether or not the liquid 
contained in the bottle marked Exhibit 1 contained more than one-half 
of one percent of alcohol by volume. An objection was made by the 
plaintiff in error and the court overruled it. The witness answered 
that he did. His answer further was that he had it tested with a 
government standard hydrometer and he was then interrogated as to 
whether or not the hydrometer tested more than one-half of one 
per cent of alcohol by volume and he said that it dd. This testi- 
mony was also objected to and the objection was overruled and a 
motion was then made by the plaintiff in error to strike the testi- 
mony of the witness Quinn from the record. The motion to strike the 
testimony was denied. There is no evidence in the record showing 
in any manner the accuracy of the hydrometer or to show that the 
.One making the test had hed any previous knowledge and experience 
in handling hydrometers and meking tests of liquids to determine 
‘the alcoholic contents. There is nothing to show that the witness 
Quinn had any previous knowledge of making such tests by the use of 


a hydrometer and that he was qualified to determine the results of 
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such tests. We think that the court wags not only in error in ad- 
mitting the testimony of the witness Quinn as to what the hydrometer 
tested but also erred in admitting Exhibit 1 to go to the jury. If 
the testimony of Quinn was competent as to what the hydrometer showed 
relative to the alcoholic contents of Exhibit 1 then it would have 
been competent to permit him to state what some one told him it con- 
tained. 

The second instruction given on the part of the defendant 
in error is as follows: "The Court instructs the jury that the in- 
formation in this case consists of two counts, the first charging 
— ei gin is welt ag Peswel ce ee a bose ty ae 
Se oe vevemie cay cr ill liquor being fit for beverage 
purposes and containing more than one~half of one percentum of alco- 
hol by volume and sold without a permit from the attorney general 
of the State of Illinois, and not being for mechanical, sacramental 
or scientific purposes." It is insisted by the plaintiff in error 
that this instruction is erroneous. We do not think the instruction 
is subject to the criticism made of it. The instruction informs the 
jury of the charge in the informstion. It wes nor reversible error 
to give it. 

; It appears that the information was sworn to by the states 
attorney and the affidavit among other things stated that the 
“matters and things set out in the informetion are true." It further 
‘appears that when the jury retired to consider of their verdict they 
were permitted to take the information to the jury room during their 
Weliverstions. Affidavits were filed to the effect that the plain- 


‘tiff in error had no knowledge that the information had gone to 












jury room until after the verdict had been returned. In the 
consideration of the case by the jury in determining the 
istion of the guilt or innocence of the plaintiff in error they 
aad the information contsining the affidavit of the states attorney 
n which he had sworn that the matters snd things set out in the 


aformation were true. It is insisted thet this was detrimental 
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to the interests of the plaintiff in error. It is impossible to 
know what influence, if any, this hed upon the jury in their 
deliberations in determining the guilt or innocence of the plain- 
tiff in error. It was perfectly proper for the jury to take the 
information to the jury room with them, but the affidavit should 
have been detached or covered in some manner so as not to be 
visible to the jury. The states attorney would not have been per- 
mitted even in his srgument to state that it was his opinion that 
Rae defendant was guilty unless his opinion was based upon the evi- 
dence in the case. 

In view of the state of the record we are of the opinion 
that reversible error was committed in the trial of this cause. 
The judgment of the County Court of Stephenson County is therefore 
reversed and the cause remanded. 


Reversed and remanded. 
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ss. 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
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Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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LAFAYETTE ASHCRAFT, 


Defendant in Error, 
Writ of error 
to the Circuit Court 
R. B. KIRKPATRICK, 
of Peoria County. 


243T.A. 638 


This is an action on the case for malpractice brought by 


Plaintiff in Error. 


Jett, Je 


‘lafayette Ashcraft, defendant in error, against R. B. Kirkpatrick, 
plaintiff in error, in the Circuit Court of Peoria County. <A jury 
trial was had which resulted in a finding in favor of the defendant 

in error and against the plaintiff in error in the sum of $1500. 
Judgment was rendered on the verdict from which the pleintiff in 
error prosecutes this writ of error. 

For the purposes of this opinion the defendant in error 
will be referred to as the pleintiff and the plaintiff in error as 
the defendant. 

The declaration consists of two counts. The first charges 
that the plaintiff employed the defendant as a physician to treat 
him for a certain sickness and malady from which he was then suffer- 
ing and that the defendant not regerding his duty as a physician 
unskillfully and negligently conducted himself and through his want 
of skill and eare the sickness and malady of the plaintiff became 
greatly aggravated and increased to his damage. The second charges 
that the pleintiff broke his arm and the defendant as a physician 
undertook to treat the same; that not regarding his duty as such 
‘physician so unskillfully and negligently conducted himself that he 
utterly failed to set the bones in plaintiff's arm and that as a re- 
sult the plaintiff became sick and his condition became greatly in- 


ereased and aggravated and he suffered great pain and that it was 






essary for him to undergo an operation to have his arm rebroken 


reset to his damage. 
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To the declaration the defendant pleaded the genersal issue. 
; appears that the plaintiff, a hod-carrier by trade, on November 
hh, 1924 while cranking a Ford automobile fractured the radius of 
§ right arm about two inches above the wrist joint. He was hice 
| the office of the defendant for the purpose of receiving treatment 
yr his injured arm. According to the testimony of the plaintiff the 
fendant reduced the fracture and placed the arm in a splint; he 
aced the ends of the broken bones in position and examined his arm 
‘om dey to day until he loosened the ends of the bendages; that sever- 
days afterwards he took off the bandage and made an examination to 
e if the arm was all right; thet he found the broken parts to be in 
oper position; that he rebendaged the arm and replaced it in splints. 
It further iene that the plaintiff continued to make 
gular visits to the defendant for treatment and after some time was 
le to manipulate his fingers fairly well and was discharged by the 
fendant. About January 10th, 1925, the plaintiff went to the defend- 
t's office and complained of the swollen condition of his arm and 
ggested to the defendant that an X-ray picture be taken. The 


fendant discouraged having this done becsuse of the expense and after- 


ards plaintiff went to see Dr. Meigner who caused an X-ray picture to : 


taken. This picture disclosed that the bones were not in apposition. 


aintiff was taken to the hospital where his arm was rebroken and then 










set. At the time of the trial an almost complete recovery had been 
d and plaintiff was enabled to follow his usual occupation. 

The defendant testified that he treated plaintiff's arm in 

e usual and customary manner employed in such cases; that upon the 
rivel of the plaintiff et the office he made an examination of the 

n and found it broken about two inches above the wrist joint; that it 
is & simple fracture; that he immediately procured & metal splint of 
c kind customarily used in such cases; filled the inside of it with 


tom, pulled the arm down and manipulated it until the broken ends 
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of the bone were in apposition and then applied the splint and bangaged 
Lt to the arm with strong tape. The defendant further testified that 
ne knew the ends were in proper position because he could feel the bone 


and ascertained that fact by making en examination; that he exemined 


























the arm from day to day and after a few days loosened the ends of the 
landage to relieve the tension upon the arm as is usual and customary 

In such cases. In three or four days thereafter he took the bandage 
ff, made an examination to see if the arm was all right, found the 
roken parts of the bone to be, in place and in proper position and 

hen rebandaged the arm placing the splint in the usuel and customary 
ays Plaintiff came to his office every two or three days thereafter 
nd the arm was examined upon each call. He later on became able to 
nipulate his fingers fairly well and there was nothing to indicate 
ther than © good result. Doctor Meizner and Doctor Collins testified 

2 behalf of the plaintiff and nothing can be gathered from the testi- 
ony of either of them tending to show that the treatment employed by 

he defendant was unskillful or gegligent. There is nothing in the 
cord to disclose that the defendant was in any manner either unskill- 
1 or Begligent. It is necessary for the plaintiff to aver and prove 
he negligence charged in the declaration. No competent testimony 

ren tending to support the averment was presented. There is no questic 
thet the plaintiff suffered a simple fracture of the right erm. Nor is 
ere any question but that the defendant treated the arm for the pur- 
pose of reducing the fwacture. The issue in the case is whether the 
fendant is guilty of negligence and lack of care in the treatment; 
hhether the Svaedtuient given by him was improper and other than the 
and customary treatment given like cases by ordinary, skillful 
| cereful physicians in the vicinity where the defendant practices 
} profession. The plaintiff has failed to introduce any evidence 
+ the treatment given by the defendant was improper or that the de- 


dent was guilty of any unskillfulness, gegligence or lace of care. 
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Whether or not the treatment was ordinarily skillful and 
appellant's conduct and management of the case was that of an ordin- 
arily careful and skillful physician is largely an expert question to 
be determined from the testimony of witnesses learned and experienced 
in that kind of service. Goodman vs Bigler, 155 Ill. App. 301. 

3 In Sims vs Parker, 41 Ill. App. 284 the court said: "Proof 
of a bad result or of a mishap is of itself no evidence of negligence 
or lack of skill. The defendant is qualified to practice medicine 
and sugery, and the evidence of the experts in his profession shows 
him competent end skillful. Before a recovery could be hed against 
him, it must be shown that his treatment was improper or negligent, 
not merely that he was mistaken or that his treatment resulted in- 
juriously to plaintiff. A physician or a surgeon, or one who holds 
himself out as such, is only bound to exercise ordinary skill and 
gare in the treatment of a given case, and in order to hold him 
liable it must be shown that he failed to exercise such skill or care. 


MeNevins vs Lowe, 40 Ill. 209)." 











"The jury cannot draw the conclusion of unskillfulness from 
root of what the result of the treatment was, but that the treatment 
bes improper was shown by evidence. 

"' Wo presumption of the absence of proper skill end atten- 
tion arises from the mere fact that the patient does not recover, or 
that a cure was not effected! (Haire vs Reese, 7 Phil. R. 138)." 

"No man, skilled or unskilled, undertakes thet he shell be 
successful; The undertakes for good feith and integrity, but not for 
infallibility, and he is liable to his employer for negligence, bad 
faith or dishonesty, but not for lapses consequent upon mere errors 

f judgment' (Cooley on Torts 777; Holtzman vs Hoy, 118 Ill. 534)." 
In Moine vs Christy, 180 Ill. App. 334, the plaintiff met 
ith an accident by which one of his fingers was crushed. He was 
ken to the office of the defendants who were physicians and sur- 


ons and wes treated by them. An infection ensued and several 
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operations were required for the purpose of reducing the infection, 

4 gz 

nd the usfulness of the patient's hand was permenently impaired. In 
she decision of the case the court among other things siad: "No expert 


testimony was offered showing that the unfavorable results of the 


"The law seems to be well settled that the mere fact that a 
00d result is not obtained in the cure of a wound is of itself no 
evidence of negligence or lack of care, but there must be effirmative 
of of such negligence or lack of care, snd that the injuries com- 
jleined of resulted therefrom. It seems also to be settled by the 
uthorities that such proof can only be estahlished by the testimony 
of experts skilled in the medical and suggical profession." 
| We have examined the record in detail and are of the opinion 
‘that the plaintiff failed to establish a case as charged in his declar- 
tion. According to our view the case has no merit on the facts. 
Complaint is made of instructions but in view of the con- 
elusion we have reached we do not deem it necessary to consider the 
‘errors alleged in the giving or refusing of instructions. 
The judgment of the Cireuit Court of Peoria County is re- 
versed and the cseuse remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, | 


_ SECOND DISTRICT SY 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the 
above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix, the seal of 
said Appéllaté Court, at Ottawa, Uae Sy, Me of 


=_________in the year of,our Lord one thousand 








lerk of the Appellate Court 
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Begun and held at’ Ottawa, on Muesday, the fitth day of 


October, in the year Of our Lord one thousand nine hundred 


and twenty-six, within and for the Second District of the 
spate of Lllinois: 
Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, 


GOS Waluiisae On 
FEB 1 - 1997 


ihe opinion of the Court was filed 


Clerk’s office of said Court, 


in the 


in the words and figures 
following, to-wit: 
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7670 OCTOBER TERM, 1926. 61. 


GEORGE VUJOICH, Appellant, ) 

) Appesl from the 

a ee County Court of 
) 


é Lake County. 
ve B. ANDERSON, Appellee. 


Pertiow, P. Je 2 4 33 Law © o 8 





, On May 19, 1925, Louis Katich and Valinka Katich, his 
wife, executed to appellant George Vujoich, a chattel mortgage for 
-. on certain grain, farm implements, stock, household goods 
and other personal property. The mortgage was filed for record in 
Zeke county on May 22, 1925. On October 6, 1923, judgment by con- 
ession was entered against Louis Katich, in the circuit court of 
Lake county, on a note for $4425.00, dated September 22, 1922, in 
fevor of appellee, J. B. Anderson, end an execution was levied on 
the property covered by the chattel mortgage. Appellant filed 
notice of a trial of the rights of property in the county court of 
Leke county as provided by statute. A jury was waived, ian upon a 
tris! by the court, there was a finding in favor of appellant. 
Appellee made a motion for a new trial on the ground of newly dis- 
Covered evidence which would show that the chattel mortgage was f 
freudulent. A new trial was granted. The jury returned a verdict 
in favor of appellee. Judgment was entered on the verdict, and this 
appeal was prosecuted. 
! As grounds for reversel, appellant contends that there should 


have been a directed verdict in favor of the appellant; that e11 of 





the evidence establishes the validity of the mortgage; that there is 
no evidence of either the invalidity of the mortgage, or of any fraud; 
! the verdict is manifestly against the weight of the evidence. 
Fraud is never to be presumed. The person alleging fraud 
prove it by clear and convincing evidence. Valbert vs. Valbert, 


Ts, 415; DeSalvo vs. Anderson, 200 Ill. App-, £9; Costello vs. 
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Delano et. al., 201 Ill. Appe, 16; Pollard vs. G. & J. Cosl Co., 
210 Ill. App-, 11. To prove fraud every element constituting it 
must be proven by such clear and convincing evidence so as to leave 
the mind well satisfied that the allegations of fraud are true. 
Wolfe.vs. Lawrence, 276 Ill. 10; Struve vs. Tatge, 285 Ill., 103. 
Sometimes fraud cannot be established by direct testimony and can 
only be established by circumstances which justify the conclusion 
that fraud exists. Carter vs. Carter, 285 Ill., 324. 

The evidence on behalf of appellant shows that for fifteen 
years appellant had been engaged in the coal, wood and ice business 
in Chicago. He had known Katich for fourteen years and they had been 
good friends, both being Servians. Katich and wife first lived on 4 
few acres in Chicago where they raised vegetables and fattened hogs. 
They then moved to a place near Glenville where they hed about 80 
acres of land. In October, 1922, they leasedd a farm from Harry A. 
Dooley, in Ela township, in Lake county. Appellant testified that he 
‘loaned Katich $4500.00, and kept an account of it in a little memoran- 


dum book where he put down the various amounts, but did not put down 
















‘the exact date, end only kept track of the years. In 1920 he made 
eighteen loans toteling $1875.00. In 1921 he made nine loans totaling 
$1240.00. In 1922 he made seventeen loans totaling $1385.00. He 
‘testified that Katich came to him at various times and places and 
said he needed money to buy © horse, a cow, or some pigs. The loans 
be. always in cash and he eigher took the money out of his pocket or 
got it out of s box at the bank. He had no checking account, but 
had & savings account. He testified he had a box in the bank in 

‘ch he kept some money. He visited Katich on the farm on = few 
Secasions and shortly before the mortgage was given he asked Katich 

9 repay the money, and Katich said he could not pay but he was 

lling to give a mortgage, thereupon the note and mortgage were 
epared in Chicago, were acknowledged before a justice of the peace 
n Lake county, and filed for record in the recorder's office. The 


roperty levied upon under the judgment was the same property covered 
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y the mortgage, except that three cows had been sold and three or ony 
cchanged, and fifteen pigs levied on were not included in the mortgage. 
ppellent waived any right to these cows and pigs. 
) Peter Adech, who worked for appellant, testified he saw money 
e d by appellant to Katich twice in 1922, and saw Katich at the house 
f appellant on several other occassions. Nick Vujoich, a cousin of 
ppellant, testified he saw money paid by appellant to Katich on severa’ 
7 asions. Mrs. Katich testified that they executed a mortgage because 
ley could not pey the money, and that they owed the money. She testi- 
@ that when the money was paid to her husband at various times she 
did not see the payments made but she saw the money when her husband 
Fought it back to the house. 
| On behalf of appellee, Harry A. Dooley, who was the landlord 
Katich, testified that appellee also signed the lease. Appellee 
te tified that he was engaged in selling and buying cattle and horses. 
He sold eattle and horses to Katich, and thet he got a note in the fall 
of 1922, for $4425.00, and took judgment by confession on October 6, 
1923; that he took no steps to collect the note from the time it was 





given until the judgment was taken, but that he consulted an attorney 
with reference thereto and found the judgment by confession could not 
be taken on the note until after maturity. 

Li The question is whether or not this evidence was sufficient 


to prove such a fraud as invelidated the chettel mortgage and made the 


judgnent a prhor lien. Appellee relies on the fact that appellent 










pt no books, had no checking account, and that the money which he 
dened Katich consisted of forty-four different loans ranging in amount 
$25.00 to $225.00; that he never took a receipt or note for any 
these loans and that none of them was ever paid by a check; that he 
rged no interest and that no money was ever paid back; that Katich 
in the country and never had an automobile, and in 1920 lived 
neteen miles away from appellant and later lived forty miles away; 

at the account book kept by appellant was offered in evidence and has 


mn certified to this court; that the book was kept by a men who 


ey we 


handled coal but that it was clean and not a single one of the forty- 
four entries was made with a soiled hand or a dull or broken pencil; 
that there were no other accounts in the book; that there is not a 
single date after any of them except the year, and that all of the pay 
ments are in multiples of $5.00; that on the first trial appellant 
| testified "I got no bank - I got a small bank." On this trial he pro- 
duced a savings account and testified that sometimes he got money out 
of his pocket and sometimes went to the bank; that the savings accout 
"shows that there were only two withdwawals during the period covered 
by the loans, both of which were on July 1, 1922, one for %401.61, 
‘and the other for $3012.08; that appellee sold horses, pigs and cows 
to Katich and helped him buy his machinery, hay, and grain, and went 
“security on the lease. In December, 1922, appellee asked Katich for 
8 mortgage, and when he took his note to his attorney he discovered 
“that the note provided that judgment could be confessed at any time 
after maturity instead of at eny time after the date thereof; that 








appellant's note and mortgage were executed during the time appellee 


“Was trying to collect his note. 





i Whether or not this chattel mortgage was a fraud on the 
rights of appellee was a question of fact for the jury. The jury 


saw the witnesses and heard them testify, therefore the jury was in 


Au 


a better position than we are to determine the question of fact as 










the validity of 'the mortgage. We are not at liberty to reverse 
€ judgment unless it is menifestly against the weight of the evi- 
mice. The judgment is not against the manifest weight of the evi- 
nee and it should not be reversed on that account. 

On cross-examination Mrs. Katich was asked whether or not 
& conversation between her husband and Mr. Dooley the husband said 
thet he did not owe appellant anything on that chattel mortgage, and 
s} was asked whether she did not stand by and not deny it. This 
uestion was asked her for the purpose of laying the foundation for 


n impeachment. When Dooley was called as e witness he was asked 
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7 or not in that conversation Mrs. Ketich stated that she was 
ic f this chbitel mortgage and would have nothing to do with it 


answered that she made such a statement. The question asked 


sverse the judgment. 

, The ninth instruction given on behalf of appellee told 

mh jury that if they believed from the greater weight or preponder- 
of the evidence that Katich did not owe appellant %4500.00, 

sir verdict should be for appellee. The only evidence in the case 

th reference to the amount due from Katich to appellant was %4500.00. 
be the evidence if Katich did not owe appellant $4500.00, bhe did 

e him enything. The instruction was based on the evidence and 
ore was no error in giving it. 


We find no reversible error and the judgment will be sffirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
f) ECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second DistriG of the State of Mlinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the 








a the said Appellate Court in the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand oes the seal of 
said Appetfate Court, at Ottawa, this__..7 4*™ day of 

Se eo ae the year of our Lord one thousand 


nine hundred an enty- 







of the Appellate Court 
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Gen. No. 7832 Agenda 43 
April Term, A. D. 1926 


People of the State of Dlinois, Defendant in Error 
Vs. ° 
John Walbley, Plaintiff in Error 


Error to the Cireuit Court of Vermilion County. 


CROW, P. J. 

John Walbley was convicted in the Circuit Court 
of Vermilion County upon an indictment charging 
him with unlawfully having in his possession intoxi- 
eating liquor. He brings the record to this court, as- 
signing twelve errors. The brief of plaintiff in error 
contains but one point: that People’s instruction num- 
ber four was erroneously given. Under Rule 23 of 
this Court only that error will be noticed in determ- 
ining the question of reversal. 

The evidence shows that three deputy sheriffs 
went to Walbley’s place of business at Westville with 
a search warrant authorizing them to search his place 
of business for intoxicating liquor; that when they 
entered, Lape, one of the deputies, went to the bar, 
the bar extending east and west; that when he got 
about two-thirds of the way down the bar he met 
Walbley; that Walbley ran to the west end of the bar, 
as did Lape; that Walbley made a pass under the bar 
and there was a pitcher in the sink and witness ran 
around the end of the bar and took the pitcher out of 
the box about two feet square and half full of water. 
Cassel, one of the deputies, put some of the water in 
bottles; that defendant laughed about it and said that 
was his rinse water. There were about two gallons of 
water in the basin and the contents tested thirty-five 
pereent aleoholic content. The pitcher had a very 
strong odor of white mule. The samples taken had 
been locked up in the basement of the jail all the 
while to the time of trial. The water in the basin had 
an odor of white mule. The tests were made the even- 
ing the stuff was seized. The tester was one used by 
the United States agents in testing the strength of 
liquor. There were several people 
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in the place at the 
time of the seizure. 

Defendant denied dumping the contents of the 
pitcher. He accounted for the presence of the pitcher 
in the place by saying his wife brought his coffee in 
it; that it was not in the drain but on the side of it. 
He denied having intoxicating liquor in his place of 
business back of the bar; had no white mule and did 
not knock the pitcher into the drain. On cross-exam- 
imation he said the pitcher was empty when the offi- 
cers came in. One of the witnesses for defendant, pres- 
ent that evening, said he was familiar with the odor 
of white mule and there was no odor of it there; that 
the water was a little sour; that the contents of the 
bottles offered in evidence had a different odor from 
the contents of the wash basin. Both Gilman and 
Fallan testified they were sitting on a table four feet 
high looking at Walbley when the officers came in. 

The only point made in the brief is the giving of 
the following instruction at the instance of the prose- 
cution: ‘‘The jury are instructed that the rule requir- 
ing the jury to be satisfied of the guilt of the defend- 
ant from the evidence beyond a reasonable doubt in 
order to warrant a conviction is complied with if, 
taking the evidence altogether, the jury are satisfied 
beyond a reasonable doubt that the defendant is 
guilty. The reasonable doubt that the jury is permit- 
ted to entertain to authorize an acquittal must be as 
to the guilt of the accused on the whole evidence and 
not as to any particular fact in the case.’ 

At the instance of defendant the Court gave to 
the jury the following: ‘‘You ave further instructed 
that the law in the State of Illinois provides that the 
alleged intoxicating liquor or liquors must have been 
fit for beverage purposes in order to make such a 
possession unlawful, and if you believe from the evi- 
dence that the alleged intoxicating liquor introduced 
in evidence by the State was not or is not fit for bev- 
erage purposes then it is your duty to aequit the de- 
fendant.”’ 
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The giving of the instruction for the prosecution 
has been condemned many times. Among the reasons 
for its vice in People v. Johnson, 317 Ll. 430 (436) 
the Court say: ‘‘Eivery fact necessary to constitute 
the crime must be proved beyond a reasonable doubt. 
Tf one such fact is not proved by the measure of proof 
required by law, then the crime itself is not proved 
so as to authorize a conviction. It is not correct to 
say that a reasonable doubt as to any particular fact 
in a ease is not sufficient to justify an acquittal, with. 
out distinguishing between facts which are material 
and constitute a necessary element of the crime and 
those which are not so material and necessary.’’ An- 
other valid reason for refusing the instruction is, it 
is a merely abstract statement of law not based upon 
the evidence of facts, to which the jury’s attention 
is directed, thus leaving the jury, uninstructed and 
uninformed as they are, to wrestle with the abstrac- 
tion, They may or may not make a correct applica- 
tion of it. For the reason it is abstract, if they are 
not further informed as to the facts necessary to be 
proved, it affords no assistance in their deliberation. 

Counsel for plaintiff in error contends that this 
instruction ‘‘was especially prejudicial error in the 
case at bar. A particular fact in the case was the 
question as to whether the liquor introduced in evi- 
dence was fit for beverage purposes and intended for 
use as a beverage, and yet, the instruction to the jury 
if followed by them would have justified them in ab- 
solutely disregarding the mooted question in the case 
and finding the plaintiff in error enilty on general 
principles. ’’ 

The argument would be very convincing if the 
Court had not, as requested by defendant, instructed 
the jury specifically and very forcefully on that point 
in the instruction quoted above. Knowing as all hav- 
ing experience in such things do know, that recitals of 
particulars are more impressive than meve  abstrac- 
tions, we do not believe that the jury would or could 
be led away from the vital issue insisted upon by 
plaintiff in error. Reading or hearing read, the two 
instructions, it is 
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not likely that the abstract would 
be as impressive as the concrete direction that they 
must be able to find that the liquor found was fit for 
beverage purposes. This is not a case sometimes aris- 
ing where the Court instructs both ways, involving 
a palpable contradiction. The only actual information 
the jury had was that contained in defendant’s in- 
struction quoted. 

We are of the opinion, therefore, the only insist- 
ence made in the brief is not well grounded. Other 
objections are made in the argument but under the 
rule we disregard them. The judgment of the Cireuit 
Court is affirmed. 

Affirmed. 
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Gen. No. 7936 oto Vy 
April Term, A. D. 1926 


August Boltz, et al, Appellants, 
vs. 
Laura Kush et al, Appellees. 


Appeal from the Cireuit Court of Macon County 


CROW, P. J. 

This case comes on appeal to reverse a decree of 
the Circuit Court dismissing the bill of complainants 
for want of equity upon the report of a Master in 
Chancery upon a reference. In the statement preced- 
ing the brief and argument of appellant it is said the 
bill was for ‘‘an accounting and certain relief inci- 
dental thereto.’’ The brief then contains what pur- 
ports to be the substance of the bill. 

By the marginal numerals in the abstract, the 
record consists of 251 pages. Numerous marginal 
numbers in locating pages of the record are followed 
by the words ‘‘Complainants’ Exhibit’? giving the 
number. One such reference is ‘‘230 copy of defend- 
ants’ exhibits X and Y, bank signature cards.’’ An- 
other is, ‘‘231-objections of complaints to report of 
master in chancery. ’’ Another, ‘‘237 court order over- 
ruling exceptions to master’s report, rendering de- 
cree, taxing cost against complainants.’’ Another, 
“238-246 Decree.’’ The bill is referred to in the same 
manner and indicates it will be found on pages 1 to 
12 of the transeript, and the answer of defendants, 
as shown by the numerals, occupying 18 pages of the 
transeript is indexed: ‘‘27-45 Answer of defendants to 
bill of complainants.’’ The master’s report and con- 
clusions, the objections before the master, and the ex- 
ceptions before the chancellor are all omitted. 

To secure the review of a judgment or decree of 
an inferior court on appeal or on error, there must be 
a transeript of the record, an abstract of the record, 
and a brief 
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to which may be appended an argument 
of counsel. But they are distinct steps in the pro- 
cedure of review, and are required to be prepared in 
conformity with the rules of practice of the reviewing 
court. Rule 9 of this court relates to the transcript of 
the record, its contents and method of preparation. It 
requires authenticated copies of the process, plead- 
ings, verdict, judgment or decree, bill of exceptions, 
certificate of evidence or report of the master and 
appeal bond. Rule 22 relates to the abstract of the 
record, its contents and method of prenaration. So far 
“as now material, it provides: 

‘““In all cases the party bringing a cause into this 
court shall furnish a complete abstract or abridgment 
of the record therein, referring to the appropriate 
pages of the record by numerals on the margin, and 


shall cause such abstract to be printed in a neat and 





workmanlike manner. * The abstract must contain 
a complete index, alphabetically arranged, giving the 


page where each pleading, exhibit, or other document 





may be found. **** The defendant’s counsel shall be 
permitted, if he is not satisfied with the abstract or 
abridgment furnished by the plaintiff’s counsel, to 
furnish such further abstract as he shall deem neces- 
sary to a full understanding of the merits of the exse.’’ 

It has often been said by the Supreme Court and 
repeated by the Appellate Courts of this state that an 
index is not an abstract. Davis v. Strauch, 182 App. 
451; Starrs v. Terry, 130 App. 538; Barber v. Mellish- 
Hayward Co. 209 App. 299. The pleadings must he 
set out as the rule requires. Dunlap v. Trainmen, 214 
App. 376; Highley v. Dean, 168 Il. 26; Hayes v. 
Gressens, 207 Alpp. 149; Christy v. Elliott, 216 Tli. 
ol; Kuhel v. Sterling, 164 App. 371. The requirement 
of the rule that the abstract shall be indexed so com- 
pletely ought to be sufficient warning that the ab- 
stract must be more than a mere index. The provision 
of the rule for an additional abstract is not license of 
laxity in observing the rule. The abstract is a plead- 
ing of the appellant or plaintiff in error. McGovern 
v. Chicago, 202 App. 139. If he has not stated enough 
in such pleading to manifest the errors relied upon, 
his adversary is under no obligation to aid him. But 
it sometimes occurs that the abstract is ~ 
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misleading by rea- 
son of omission, to the detriment of appellee. He may 
file an additional abstract to protect himself and un- 
der the rule have the cost of it taxed to his adversary, 
if actually necessary. 

The foundation of a suit in equity is a bill stating 
the material facts from which the complaining party 
conceives his right to demand relief arises, Only facts 
must be stated. Upon an inspection of the bill upon 
demurrer, and applying to the facts some legal or 
equitable principle not expressed, but implied, as 
being in the mind of the pleader, if a ground for equit- 
able relief appears an answer is required. In default 
of an answer, the bill is taken as confessed and re- 
lief may be awarded without more ado. But the sound- 
ness of the bill conceded, the equity appearing upon 
its face may be overcome by denial of the facts or by 
statement of other facts avoiding or averting the con- 
clusion of its equity. No case in equity ean be deter- 
mined without a bill. 

It is clear, therefore there is nothing here pre- 
sented for review. The master’s report on an order of 
reference must be set out for the chancellor cannot 
make a decree independent of it except by consent of 
both parties. The objections to his tentative report 
must appear in the record, for only those matters so 
presented to him can be raised by the exceptions be- 
fore the chancellor except matters of law. But wheth- 
er such matters are presented by the record a court 
of review can only know from the avertments and 
charges in the bill and the answer thereto, in con- 
nection with the evidence. None of these except the 
evidence are in the abstract. We cannot determine 
therefore that the chancellor erred in his ruling wpon 
exceptions to the master’s report or in making the 
deeree he rendered with all these things before him. 

Error not appearing, the decree of the Cireuit 
Court is affirmed. 

Affirmed. 
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Gen. No. 7967 Agenda 4 
April Term, A. D. 1926 


Jaroline Barton, Appellee 2 4 3 I A 6 
& @ 


VS. 
Herbert J. Olehy, Appellant 
Appeal from the Cireuit Court of Vermilion County 


CROW, P. J. 

Appellee was injured by reason of a collision be- 
tween an automobile driven by her son-in-law, and 
and another driven by appellant, on a street in Dan- 
ville. The declaration consists of six counts in each 
of which it was averred that at all times before the 
collision plaintiff was in exercise of due care and eau- 
tion for her own safety, and that by reason of the 
negligence of defendant charged in each count, the 
two automobiles came into collision at the street in- 
tersection described, that the car in which she was 
riding was overturned by which she was permanently 
injured in her spine, her collar bone broken, her right 
hand erushed, necessitating its amputation between 
the elbow and wrist. The ad damnum was laid at 
$15,000. 

The collision occurred at the intersection of King- 
dom Avenue and Fairchild street. Kingdom Avenue 
extends north and south and crosses Fairchild Street 
extending east and west at a right angle. The car 
in which appellee was riding was driven east follow- 
ing appellant’s car fifteen to forty feet for a block 
and a half. It was charged in the declaration that 
when appellant reached the intersection he suddenly, 
with no warning to the car following him, turned lis 
car directly across Fairchild Street intending to go 
north on Kingdom Avenue, and that by so doing the 
driver, son-in-law of plaintiff, was unable to know his 
intention and ran into car of defendant, striking it a 
little to the rear of the midway, both cars overturning 
and resulting in the injury stated. 

The evidence as abstracted has been examined 
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Upon one crucial point it is in sharp con- 
flict. The point is, due care on the part of plaintiff 
at and immediately before the collision. The evidence 
discloses that the car in which plaintiff was riding 
was following and had followed for a block and a 
half the car driven by defendant. They maintained a 
distance from each other estimated at from fifteen to 
forty feet. It should be assumed by the driver and pas- 
sengers of a car following another in a city where 
streets cross at right angles that at any intersection, 
the car in front presenting a condition of peril, may 
turn, under traffic regulations, into any street intersec- 
ting on which it is traveling. That condition imposes 
on drivers and on occupants of such vehicles the 
duty of caution and the exercise of that degree of care 
commensurate with the peril. It is known by all 
using automobiles that they cannot be suddenly turn- 
ed at a right angle without being exposed to danger 
of being overturned. 

The entire evidence shows that in some way the 
car of appellant was crossing the path of appellee’s 
car at the time it was struck. It was struck on the 
left side a little to the rear of the middle, and the in- 
jury to it shows the impact was strong. From all the 
evidence we must conclude that the rear car was trav- 
eling fast or that it was quite close to the front ear 
when it began to turn. The evidence showing the cars 
had maintained the same distance apart while travel- 
ing on Fairchild street, they must have been running 
at the same rate of speed. 

It is contended as ground for reversal that the 
jury was imporperly instructed as to the law applica- 
ble to the facts. Both parties requested and the court 
gave instructions advising the jury that it was neces- 
sary that the driver of the automobile in which plain- 
tiff was riding should have been in the exercise of 
due care and caution at and immediately before the 
collision. Other instructions given for appellant ad- 
vised the jury that plaintiff and the driver should 
have been exercising such care; and another that 
plaintiff should have been exercising such care. 

If defendant at the trial had strictly confined his 
request 
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for instructions to the proposition that be- 
fore plaintiff could recover it was necessary that she 
prove by a preponderance of the evidence that at and 
immdiately before she was injured she was in the ex- 
ercise of the required degree of care for her own safe- 
ty, the point now so strongly urged for reversal upon 
the authority of Flynn v. Chicago City Ry. Co., 250 Hl. 
460, would appeal strongly for reversal of the jude- 
ment, plaintiff’s instructions remaining as they now 
are. We are of the opinion that the care of the driver 
of the car in which plaintiff was riding, was, under 
the evidence, immaterial, and that the care of the 
plaintiff was controlling. But a party cannot by pro- 
curing the giving of an instruction afterward insist 
as ground for reversal of a judgment against him 
that his adversary’s instructions contain the same 
vice. This principle of appellate practice has been so 
often announced that citation of supporting authori- 
ties is not necessary. Neither is the principle inap- 
plicable when an instruction is so modified by the 
court as here complained of, if the modification con- 
forms to erroneously requested and given  instruc- 
tions on the same point, on behalf of the complaining 
party. The modification of defendant’s instruction 
does not justify a reversal of the judgment. 

The doctrine of the Flynn case is that the negli- 
gence of the owner and driver of a vehicle cannot be 
imputed to a person riding with him, in case of a col- 
lision between the vehicle and another conveyance, (in 
that case a street car) but such person is responsible 
for his own negligence, and if his negligence contrib- 
utes to his injury he cannot recover. The doctrine 
is supported and illustrated by a wealth of author- 
ities rarely found in decided cases. Along with it is 
responsibility of those engaged in a ‘‘common enter- 
prise’’. But that question, so far as the record dis- 
closes, is presented now for the first time. If the driv- 
er of the car in which plaintiff was riding was negli- 
gent under the circumstances and she was exercising 
the required care he would be liable for the injury. 
But if he or the driver of the car in front of them was 
negligent and she was not in the exercise of due care 
for her own safety, she could 
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recover from neither. 
The case having been tried, so far as some of the in- 
structions disclose, upon the theory that the negligence 
of care of the driver of her car was material, we are 
not warranted in reversing the judgment of the Cir- 
cuit Court and it is therefore affirmed. 

Affirmed. 
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Gen,. No. 7972 Agenda 40 
April Term, A. D. 1926 


Walter C. Hoehn, Defendant in Error 
Charles Gould, Plaintiff in Error 
Error to the City Court of Panai 


CROW, P. J. 

Defendant in error brought suit against plaintiff 
in error to recover damages for an assault and bat- 
tery. Hoehn had rented a garage from Gould and in 
addition to his car he had placed garden tools in it. 
There was a toilet in the garage used by Gould. In 
the evening Gould went to the toilet and stumbled 
over the tools. He says he was not angry but went 
immediately to the residence of Hoehn only a few 
feet away and knocked on the door. When Hoehn 
went to the door he invited Gould to come in, which 
he declined to do, but inquired ‘‘who put them garden 
tools in the garage?’’ To which the reply was, ‘‘I 
did.’’ Gould then said to him ‘‘you folks better get 
another place to move.’’ The reply to that was, ‘‘I 
am paying rent on that garage.’’ Hoebn testified, ‘‘he 
hit me in the corner of the eye, I don’t know what 
with. It kind of stunned me. He said, ‘God damn 
you, if that ain’t enough, come out here and I will eut 
you into strips. I was bleeding and could not see out 
of my left eye.’’ The testimony of Gould shows that 
the controversy was about garden tools being in his 
way. He says that at the house Hoehn threatened to 
beat his brains out and that Hoehn’s wife told him 
to beat out his (Gould’s) brains. Another version of his 
testimony as abstracted is, ‘‘his wife told him to kill 
me and he grabbed me by the throat and said he 
would. I gave him a lick that put him clear back 
against the bed-room window. He hit the corner of 
the house and fell back of the window. I only used 
my fist. I had no weapon. He staggered and fell 
against the corner of the house and said ‘‘T will kall 
you.’’ I said, ‘‘if you bother me any more, I will 
eat you up and spit you out.’’ Plaintiff in error’s 
daughter also testified in corroboration of his testi- 
mony. Two physi- 
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cians testified to the nature of 
the injury and that in their opinion it was inflicted 
with some hard instrument. 

Plaintiff in error filed pleas of general issue and 
self-defense. The jury returned a verdict fixing dam- 
ages at $500. Motion for new trial was denied and 
judgment rendered on the verdict for that amount. 
To reverse it the defendant brings the record to this 
Court by writ of error. While the usual errors are 
assigned only three are relied on in the brief and that 
jimits the inquirv here. The first is, the verdict is 
manifestly against the weight of the evidence. The 
evidence as abstracted by plaintiff in error and an 
additional abstract by defendant in error, has been 
carefully read and considered. Looking at it all to- 
gether, we think no fair minded man sitting out of 
the atmosphere of the controversy could say that the 
verdict should have been different. It is only when 
that conviction is engendered in the mind of a review- 
ing court that reversal will be awarded as being 
against the evidence. It is also contended the verdict 
was the result of passion and prejudice. But if sup- 
ported by the evidence when all of it is considered, 
we cannot say it was the result of passion and preju- 
dice, rather than of conviction by the evidence. 

The second ground for reversal is the refusal of 
defendant’s instructions 1 and 2. The first is: 

“<The court instruets the jury that under the 
declaration in this case and facts alleged here, there 
could be no vindicatory or exemplified damages. If 
you find the defendant guilty, the only damage that 
could be assessed, is for such damages as actually was 
incurred by the defendant to the plaintiff.’? The 
declaration as abstracted is: ‘‘Plaintiff alleges that 
on the 26th day of November, 1924, the defendant 
made a violent assault upon the plaintiff, cutting a 
deep wound in his head, by reason of which he be- 
came hurt and disabled and sustained damages, for 
which suit is brought.’’ The manner of the assault as 
charged—and that is the objection to it as the basis of 
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exemplary damages—indicates the infliction of injury 
under circumstances justifying such damages if sus- 
tained by the evidence. The objection to the refusal 
is not, therefore, well taken. 

The other ground is the refusal of the following 
instruction: ‘‘The court instructs the jury that if you 
believe the assault was made in self-defense, and de- 
fendant did not more than repel an assault upon him- 
self, or had reasonable grounds to believe he was 
about to be assaulted under such circumstances in 
such manner that to a reasonably prudent man it ap- 
peared necessary for him to defend himself, then he 
would be liable and under such circumstances your 
verdict should be, not guilty.’’? The incongruous state- 
ment contained in it, ‘‘if you believe the assault was 
made in self defense,’’ ete. condemys it at once. The 
assailant cannot rely on self defense, civil nor crim- 
inal, as a general proposition. Only when assailed 
under such circumstances as would induce a reason- 
ably prudent person to believe he is in danger of ser- 
ious bodily harm may he repel force by force to pre- 
vent the impending consequences. But if he is the 
assailant, seeking another in his home, producing a ser- 
ious wound as the jury was warranted in believing, 
self-denfense cannot be invoked. There are other ob- 
jections to the instruction, but that pointed out is 
enough. 

We find nothing justifying a reversal of the judg- 
ment and it is affirmed. 

Affirmed. 
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Gen. No. 7974 
April Term, A. D. 1926 


Agenda 10 


The People of the State of Illinois, Defendant in Error 
vs. 


Mary Miller, Plaintiff in Error = DZ 
Error to the County Court of Mhcon County, 


CROW, P. J. 


Plaintiff in Error was convicted in the county 
court of Macon County on an indictment charging her 
with selling intoxicating liquor in violation of the 
laws of this state. There were nine counts in the in- 
dictment and the jury found her guilty as charged in 
seven of the counts. Motions for new trial and in 
arrest of judgment having been denied the court im- 
posed fines aggregating $700 on four of the counts and 
jail sentence aggregating ten months upon three of 
the counts, the time of confinement in the county jail 
to run consecutively and not concurrently. The jude- 
ment carried the costs, for which it was adjudged she 
stand committed to the common jail until said fines 
and costs were paid. Motions for new trial and in 
arrest of judgment were interposed in proper order 
and denied. To reverse the judgment of the county 
court this writ of error is prosecuted. 

As to the evidence, it is sufficient to say it was 
abundantly sufficient to sunport the finding of the 
jury. The liquor was sold in a room in a house on 
the corner of Broadway and William Street in De- 
eatur. The uncontradicted evidence is that defendant 
there sold intoxicating liquor fit for beverage pur- 
poses to some of the witnesses and that Hollenbeck 
sold to others. But the evidence shows that on the 
oceasions when Hollenbeck sold liquor the Miller 
woman was present. She did not testify. From cer- 
tain questions asked at the trial, Hollenbeck appears 
to have been tried in the Cireuit Court for the same 
offense. It is clearly established that the plaintiff in 
error is guilty of selling 
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liquor as charged in the in- 
dictment. Some of the witnesses say they went into 
the place to get a drink, one saying there were several 
men there when he went in and one was lying down. No 
useful purpose would be subserved by reviewing the 
evidence. 

It is insisted that the indictment and each count 
of it is so defective that the verdict and judgment ean- 
not be supported by it. No motion to quash the in- 
dictment was filed. The motion in arrest of judg- 
ment alleges: ‘‘The indictment upon which trial was 
had herein is not sufficient upon which to base a judg- 
ment, and each count thereof fails to charge an of- 
fense against the statutes of the state of [linois.”’ 

It must be said of the several counts of the in- 
dictment that they are encumbered with surplussage. 
But that is a vice in pleading that can only be reach- 
ed by special demurrer, specifying the grounds there- 
for. Not having demurred specially, and taking the 
judgment of the court thereon, error in form has begn 
waived. The only question presented by the motion in 
arrest is, Do the counts state facts showing a viola- 
tion of the statue alleged to have been violated? 

We are of the opinion the indictment and each 
count of it states facts sufficient to charge that de- 
fendant violated the statute prohibiting the sale of in- 
toxicating liquor, and that the court did not err in 
overruling the motion to arrest judgment on the ver- 
dict. It conforms to the requirements of Tate v. People 
316 Ill. 52. Complaint is made of the giving and re- 
fusing of instructions. At the request of the prosecu- 
tion the court gave thirteen instructions and for the 
defendant a like number. No error is pointed out in 
argument to the given instructions. No argument is 
made as to the soundness of those refused, except the 
first. As to that, it is contended it should have been 
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told the jury that unless the prose- 
cution had proved that defendant had no permit to 
sell intoxicating liquor, the defendant should be ac- 
quitted. In this counsel is in error. If it were neces- 
sary to the validity of the indictment for the unlaw- 
ful sale of intoxicating liquor to negative the posses- 
sion of a permit, the permit being in defendant’s pos- 
session she must show it, a prima facie case of sale 
being made. But a permission by any officer to sell 
liquor for beverage purposes would be a nullity. 
There is nothing in the statute that supports the con- 
tention of plaintiff in error. 

The fault of plaintiff in error’s contention grows 
out of a misapprehension of the meaning and applica- 
tion of section 40 of the Illinois Prohibition Act, the 
terms of which are clear. The case of People v. Tate, 
316 Ill. 52, does not support the contention. In that 
case the court held that in prosecutions for possession 
of intoxicating liquor with intent to sell, if there is a 
conflict in the evidence as to the purpose for which 
the liquor was kept it is error to instruct the jury 
that the possession is prima facie evidence that it was 
for the purpose of sale. But the indictment here is for 
selling which shows the purpose of possession and 
there is no conflict in the evidence as to the sales. If 
she were being prosecuted for having in her posses- 
sion intoxicating liquor and contended in defense of 
the possession a permit, the burden would be on her 
to establish it by the evidence after the prima facie 
case made. This is all the statute means and it has 
been so interpreted by the Supreme Court and differ- 
ent Appellate Courts, Under the state of the evidence _— yy 
guilt is so clearly established that errors in ee 
tions would not work a reversal. 

There is nothing in the record justifying a rever- 
sal of the judgment. Plaintiff in error is cleariy guilty 
of the 
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offense charged as a matter of fact and law 
and the judgment is affirmed. 
Affirmed. 
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General No. 7980 Agenda 16 


April Term, A. D. 1926 


Charles Moore, Defendant in Error 
vs. 
Leslie Cook, Plaintiff in Error 
Error to the Circuit Court of Sangamon County. 


CROW, P. J. 

Plaintiff brought an action of assumpsit against 
defendant, filing the common counts. On motion of 
defendant plaintiff was required to file and filed a bill 
of particulars showing that the claim was #or mer- 
chandise, lumber and building material furnished by 
him for the construction of a building being erected 
by ccntractor for the defendant. Defendant filed the 
general issue. On trial by jury a verdict was returned 
for the full amount of the claim. Motion for new trial 
was overruled and judgment was rendered on the ver- 
dict for the sum of $864.85. Defendant prosecuted a 
writ of error to reverse the judgment. 

The evidence shows that plaintiff furnished the 
lumber and material with which a house was built for 
denfendant and that it was furnished for that pur- 
pose. Plaintiff wrote letters to defendant demanding 
payment of the bill but he did not pay and did not 
deny liability when charged therewith in the letters. 
Defendant claimed he paid the bill to Cullimore the 
builder and that Cullimore kept telling him he was 
paving the money to plaintiff. Plaintiff told him in 
response to that claim he had received no pay and 
would ‘‘run a lien’”’ on the house to get his pay. De- 
fendant said, ‘‘Don’t do that. I will pay you. Give 
me more time and maybe we ean collect it out of him.”’ 

On the evidence as abstracted by plaintiff in error 
and “by defendant in error in a supplemental abstract, 
there 
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is no doubt that plaintiff sold the lumber to 
the amount claimed and for which judgment was 
rendered, and that defendant got a house out of it. 
If he did pay the lumber bill to the builder he assumed 
the risk of its not being paid to the lumber merchant. 
He must pay again for his folly in not paying to the 
lumber merchant. Something is said in the brief 
about the statute of frauds as applicable: to the de- 
fense. But there is nothing in the case that renders 
that defense available. We have considered the case 
earefully and hold that the facts are as contended by 
plaintiff. We find no error in the rulings of the court 
nor in the instructions given that would warrant a 
reversal of the judgment. It was clearly right and is 
affirmed. 

Affirmed. 
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General No. 7987 Agenda 22 
April Term, A. D. 1926 
Harold D. Bever, Appellee, 


VS. 
Commercial Credit Trust Company et al 
First Acceptance Corporation, Appellants 


Appeal from the Cireuit Court of McLean County 


CROW, P. J. 

The action was one in replevin. The purpose of 
the action was to recover an Overland sedan. The 
declaration averred defendants took-and unlawfully 
detained the sedan of the value of $1000. The pleas, so 
far as we can determine from the abstract, were: (1) 
That defendants, nor either of them, did not take the 
sedan; (2) property in defendants; (3) property in 
one Earl Mayfield and not in plaintiff; (4) avers the 
giving of a mortgage by the said Carl Mayfield, then 
the owner, to Oliver Smith, and assignment to defen- 
dants, First Acceptance Corporation. The abstract 
recites: ‘‘last plea, demur sustained to.’’ Two addi- 
tional pleas were filed, the first averring the making 
of a mortgage of the automobile by Mayfield, he then 
being the owner thereof, on June 24, 1925 to Oliver 
Smith and afterward assigned to defendant, First 
Acceptance Corporation, that it ‘‘became due’’ 
wherefore the defendant detained the automobile. The 
second additional plea by First Acceptance Corpora- 
tion averred that plaintiff being the ownier of the 
automobile delivered it to Carl Mayfield to make and. 
execute the mortgage as owner, that he did make it 
to Oliver Smith for a valuable consideration. That 
it was duly acknowledged and assigned to defendant 
and that the covenant of the mortgage having been 
broken defendant took the car as lawfully he might. 
The abstract then recites 
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‘13. Replication of plaintiff. 
15. Replication to seventh original and first original 
and first and second additional pleas. 18. Verdict of 
the jury finding issues for plaintiff.’’ The numbers 
are marginal on the abstract, designating pages of 
the transcript. 

A verdict was returned for plaintiff, motion for 
new trial overruled and judgment rendered on the 
verdict. Defendants have appealed, apparently, 
though the record as abstracted speaks only of de- 
fendant. 

There are two valid reasons for affirmance of the 
judgment: 1. The abstract of the record is so meager 
we cannot determine whether the trial court com- 
mitted error in rulings on evidence or in giving and 
refusing instructions. 2, Appellant has filed no brief 
as required by Rule 23 of this court. 

Touching the first, it is elementary that the ques- 
tion of relevancy is determined only by the issues 
made by the parties in their pleadings. The declara- 
tion being in the cepit and detinuet, a plea of non cepit 
puts in issue only the taking. What questions of 
fact were put in issue would depend not only upon 
the pleas filed, but the manner in which they were 
met by plaintiff in his replication and the issue there- 
on. All that the abstract informs us is, that there 
were replications. All presumptions are indulged in 
favor of judgments and rulings of the trial court. 
Error must, therefore, be made to appear. Rule 22 
requires the party bringing a cause into this court to 
furnish a complete abstract or abridgment of the rec- 
ord, referring to the pages of the record by numerals 
en the margin. An index is not an abstract. We will 
not go to the transeript to reverse a judgment even if 
transeript disclose reversable error. 

Rule 23 referred to requires a brief and permits 
an argument. Its language is, Bach party shall file a 
printed brief in the cause. It is further provided, No 
alleged error 
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or point not contained in such brief 


shall be raised afterward by *oral or printed argu- 
ment. The rule provides that the brief of a party may 
be followed by an argument in support of the brief 
which shall be distinct therefrom though bound to- 
gether. 
The judgment of the Circuit Court is affirmed. 
Affirmed. 
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yen. No. 7990 Agenda 25 


April Term, A. D. 1926 
J.B. Highmore, Appellee, 


Vs. 
Illinois Central Railroad Co. Appellant. 


CROW, P. J: 

Appellee loaded twenty-one horses and six mules 
into a stock ear of appellant for shipment from Spring- 
field to National Stock yards. The horses weighed 
from 900 to 1200 pounds each and the mules 850 to 
1050 pounds. The ear in which they were loaded was 
a slatted stock car forty feet long and eight feet wide. 
By the shipper’s contract he was required to load 
and unload the stock inte the car at his own risk. 
They were loaded at the regular place for loading 
about four or half past four o’clock in the afternoon. 
After loading, the car was removed about a quarter 
of a mile to the railroad yards without switching or 
being connected with other cars, for the stock train 
to pick it up to be hauled to destination. When the 
conductor in charge of the train in which the car was 
to be included examined the car he found one of the 
horses, described as a brown horse, down. It was 
thereupon returned to the loading chute for unloading 
and the shipper notified that the animals were fight- 
ing, and that a horse was down and that the car must 
be unloaded. They were unloaded. After allowing 
the horses to rest a short while all except a gray horse 
were reloaded. This horse while being reloaded fell 
between the side of the car and platform of the load- 
ing chute and received an injury of which complaint 
is made. The jury returned a verdict for plaintiif for 
the sum of $275.00, and, after mction for a new trial 
had been denied, the Court rendered a judgment on 
the verdict with costs and the appeal followed. 

One of the horses is described as brown and the 
other gray or iron gray. he brown horse was five 
years old, and 
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weighed approximately 1200 pounds. 
The evidenge shows that the horses were kicking and 
fighting, after the car had been transferred to the 
yards to be ineluded in the train. The brown horse’s 
condition, when unloaded as hereafter stated, is best 
described by the shipper: ‘‘After opening the door 
we found after leading out several horses, in fact, all 
that was up came out, and in going into the car we 
had a lantern and we found that there was one horse 
down in the car that had been trampled on. We fin- 
ally got him up and got him out into the chute and 
down into the lot. He was a brown horse, five years 
old, weighed about 1200 pounds. I had bought him the 
Saturday before. When taken out he was very wet 
with perspiration. He had a winter coat of hair and 
his hair was wringing wet. It was dark in the lot and 
we could not make a careful examination of him but I 
noticed that after he had gotten out in the air and 
when he was up on his feet, plenty of room to stand, 
he began to recover and apparently got all right. I 
looked him over the best I could with a lantern and 
found on the right side that he had a lump, possibly 
not any larger than your fist. The lump was on the 
right side between the hip and the last rib, pretty 
close to the end of the ribs in the flank. We let him 
stand there a while until he finally seemed to recover 
and began to cool off and we loaded him back into the 
ear.’’ Witness saw no lumps, bruises, or injuries, be- 
fore loading into the car the first time and saw no 
fighting or kicking or anything of the kind in the ear. 
After loading and sealing the car the shipper’s con- 
tract was given to witness and he left. One of the 
witnesses, a veterinarian, testified that he saw the 
brown horse at National Stock Yards when the 
shipment arrived. ‘‘The lump in his flank was as 
large as a four gallon bucket. He was ruptured and 
the intestines protruded out through the wall.’’ 

With regard to the brown horse there is no evi- 
denee that tends to show any act or omission on the 
part of the 
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carrier that would produce his injury for 
which damage is claimed, It is apparent from the evi- 
dence that the rupture in the horse’s flank could not 
lave been produced by the manner in which the car 
was handled from the chute to the place in the yards 
where it was to be connected with the train. No one 
contradicts the testimony as to the manner in which 
the car was handled ag detailed by those who han- 
dled it. All that plaintiff says as to the condition of 
the horse when first loaded is, that he noticed noth- 
ing of the condition found when reloaded and at des- 
tination. The evidence is abundant that the horses 
were fighting in the car before the rupture was dis- 
covered and while in transit. The horse was found 
lying down in the car, sweating profusely, shortly 
after the first loading and the rupture was found soon 
after. The fact it had become so aggravated in form 
when the shipment reached its destination demon- 
strates, as nearly as such matters are capable of dem- 
onstration, that the injury was recent. It can be read- 
ily accounted for by the disposition of the animals as 
told by witness of their fighting in the crowded ear. 
Nothing else in the record tends to account for it. 

As a matter of law, it is true that where stock is 
delivered in good condition and reaches its destina- 
tion in bad condition, the burden is on the carrier to 
show that it was not negligent. But the rule has no 
application when stock is loaded for shipment in a 
physical condition such as this horse had when last 
loaded and is enormously aggravated at destination. 
An animal ill with incipient rupture, with no assign- 
able cause produced by the shipper, reaching destin- 
ation severely ill with the rupture, cannot be the sub- 
ject of damages in an action against a carrier, A care- 
ful consideration of all the evidence impels to the 
conelusion that the finding of the jury was clearly con- 
trary to the law and the evidence and that the Court 
should have directed a verdict as to the brown horse. 

The injury to the gray horse consisted of a cut 
on the 
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leg. The appellee was present at the load- 
ing of the horses into the ear for shipment. His con- 
tract required, that he should load and unload the 
shipment at his own risk and expense. It was during 
the reloading that the injury to this horse oceurred. 
To get them into the ear, an incline, extending from 
the ground upward to nearly level with the sill of the 
car door was used. There was a space of three feet 
between the higher end or platform of the incline and 
the car door when in position for loading. To bridge 
the space for horses to ge in, an apron two inches 
thick and 46 inches long, was used. It was furnish- 
ed by the carrier and provided with cleats on the un- 
der side, by which it was held in place by laying it 
with the cleat on the inside of the car door, the other 
end resting on the platform of the chute slightly low- 
er than the door. 

The evidence was conflicting as to the manner in 
which the apron was placed in the car, and as to its 
condition of safety. If it in fact had cleats as 
described by the witnesses for defendant, and if, as 
contended by them, the apron was not properly placed 
in the ear door and on that account slipped and fell, 
then there would be no liability. Every question as 
to safety of the apron and the cause of its falling was 
contested by the evidence. Defendant contended that 
it was placed with the upper end resting upon bedding 
in the car and that the horses walking on it caused 
it to slide out of the car. If so placed, it was manifest- 
ly unsafe. Plaintiff’s witnesses as stoutly contend 
that the cleats were of thin strips of plank and would 
not hold the upper end in the door and for that rea- 
son it slipped away from the car and let the horse 
down. There was an iron strip across the door on the 
sill, as we understand the evidence. If the cleat was 
as thick as defendant’s witnesses say it was and if the 
floor of the car at the door was as full of bedding 
material as they say, then plaintiff was negligent in 
attempting to load the horses into the ear 
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because not 
used as intended. But if the cleat was as thin as plain- 
tiff’s witnesses say, it would be a proper question for 
the jury as to whether defendant exercised reasonable 
eare to furnish a reasonably safe apron for the pur- 
pose of loading. And the question would further re- 
main whether, even in that condition plaintiff was 
not negligent. It was the duty of plaintiff at his risk 
and expense to load. But if defendant furnished the 
facilities for loading and did not fulfill the measure 
of his duty as defined, it would be liable, if plaintiff in 
loading exercised reasonable care—the care that 
would be exercised by a reasonably prudent person, 
with plaintiff’s knowledge and experience in such 
things, under the conditions then existing. 

We think these questions are not closed to in- 
quiry and that they were proper to be determined by 
the jury. Under the undisputed evidence as to the in- 
jury of the brown horse, the evidence shows that the 
injury can in no way by chargeable to defendant. The 
judgment of the Circuit Court is reversed and remand- 
ed, for further proceeding consistent with the fore- 
going opinion. 

Reversed and Remanded. 
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General No. 7973 Agenda 9 
April Term, A. D. 1926 


Johanna Gallivan and Gerald J. Gallivan, as Execu- 
tors of the Last Will and Testament of Thomas 
J. Gallivan, Deceased, Appellees ces A 
VS. 
Chester & O’Byrne Transfer Co., Appellant 
Appeal from Champaign 


NIEHAUS, J. 

Thomas J. Gallivan brought this suit in the cireuit 
court of Champaign county to recover damages for 
injuries sustained by him, and alleged to have been 
oeeasioned by negligence of an employe of the appel- 
lant, Chester & O’Byrne Transfer Company, who was 
driving one of appellant’s taxi cabs along University 
Avenue in the City of Champaign. After the first 
trial of the case, Gallivan died of heart disease. It 
is not claimed that the heart disease referred to re- 
sulted from the injuries in question suffered by the 
deceased. After the death of the original plaintiff, 
the appellees, Johanna Gallivan and Gerald J. Galli- 
van, as executors were substituted as plaintiffs. The 
judgment previously recovered against the appellants 
was reversed by this court on a previous appeal, for 
errors in instructions given at the first trial; and the 
cause remanded. Gallivan v. Chester & O’Byrne 
Transfer Co. (Gen. No. 7772) The cause was there- 
upon redocketed in the court below, and another trial 
was had which resulted in a verdict and judgment for 
$1300.00, from which this appeal is prosecuted. 

It is contended as a ground for reversal of the 
judgment appealed from, that there ‘‘Is a total want 
of showing due care on the part of Gallivan;’’ and 
‘that at anv rate the verdict is manifestly against the 
weight of the evidence on the finding of the jury that 
due care was exercised by Gallivan at the time of the 
injury.’ We find, that there is uncontradicted evi- 
dence in the 
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record which tends to show that Gallivan 
was in the exercise of such care as an ordinarily pru- 
dent person would have exercised under similar cir- 
cumstances. The matter of due care as a question of 
faet is properly for the jury to determine. <A court 
of review can determine adversely to the plaintiff on 
this point only when no other conclusions can be 
reasonably drawn from the uncontradicted facts and 
from the evidence of the plaintiff. Pienta v. Chicago 
City Ry. Co. 284 Ill. 246; Kelly v. Chicago City Ry. Co. 
283 Tl. 640. 

It is contended also, that the first instruction is in 
effect identical with the instructions that caused the 
previous reversal of the case. We cannot agree with 
this contention; the vice of the instructions referred 
to was, that they assumed as a matter of law, that the 
driving on the left hand side of University street was 
negligence; but the instruction complained of is not 
subject to this criticism. It merely refers to the left 
of the center, and the north side of the public high- 
way, as the place where the taxi was being driven. 
Nor can we say, that the other criticism made con- 
cerning a summary of facts in the instruction is well 
founded. Appellant complains of the action of the 
court -in refusing instructions No. 2 and 6. It is suf 
ficient to say, concerning this contention, that the sub- 
ject matter of these instructions which the appellant 
was entitled to have given to the jury, was embodied 
in other instructions which were given to the jury. 
The record does not disclose any reversible error, and 
the judgment is therefore affirmed. 

Affirmed. 
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General No. 7976 Agenda 12 
April Term, A. D. 1926 
William H, Jones, Appellee 
vs. 
The County Board of the County of Logan in the 
State of [linois, Appellant 
Appeal from Logan. 
NIEHAUS, J. 

William H. Jones, appellee, a resident of Logan 
county, filed a petition for a mandamus in the circuit 
court of Logan County, to compel the county board 
to issue a license to him, to operate a dance hall under 
the provisions of the Act of the General Assembly 
for the Regulation of Dance Halls, Chapter 34, Sec- 
tion 195 to 203 Cahill Illinois Revised Statutes. The 
petition contains the following averments in refer- 
ence to a compliance by the petitioner with the re- 


quirements of the Act referred to: 

The petitioner William H. Jones, of the 
County of Logan, in the State of Illinois, respect- 
fully complaining shows unto the Court here that 
he is a native citizen of the United States of Am- 
erica and is a citizen of the State of [llinois and 
that he has resided in the County of Logan in the 
state of Illinois more than twenty years last past. 

Petitioner further represents that he is the 
owner of a tract of land of to-wit, Thirty-one and 
37-100 (31.37) acres in the Southeast Quarter 
(SE 1-4) of the Northwest Quarter (NW 1-4) of 
Section Five (5) in Township Nineteen (19) 
North, Range Two (2) west of the third princi- 
pal meridian in the County of Logan and State of 
Tilinois and resides thereon and that he has resid- 
ed thereon for the term of seven years last past. 

Petitioner further represents that he was 
born -at Lucasville in the State of Ohio; that he 
has never been convicted of a felony or of a mis- 
demeanor punishable with or by a minimum im- 
prisonment of six months or longer, under the 
Laws of the State of Illinois. Petitioner further 
represents that prior to the first day of July, A. 
D. 1925, to-wit, during the month of May A. D. 
1925, petitioner constructed a dance platform 
and pavilion upon the said premises above des- 
eribed, in a certain pasture or enclosure near his 
residence and improved the same~and_provided 
the same with electric lights for said dancehall 
and the said grounds, and expended in his said 
business for the construction and improvement 
and lightning of aid dance platform and pavilion 
and said grounds, the sum of to-wit Five Thous- 
and ($5000) Dollars, which sum he has invested 
in his said business for carrying on and holding 
pee dances upon said premises in said dance 
hall. 
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Petitioner further says that he has so carried 
on said business at the premises aforesaid for 
more than four months last past. Petitioner fur- 
ther says that he is and always has been a person 
of good moral character, and that the place or 
building where the said dance hall has been so, 
operated and maintained reasonably conforms to 
all laws and health and fire regulations applicable 
thereto and is properly ventilated and supplied 
with separate and sufficient toilet arrangements 
for each sex and was and is a safe and proper place 
and building for a public dance hall. 

Petitioner further represents that he has at 
all times carried on his said business in conform- 
ity with the laws of this State. 

Petitioner further represents that the said 
premises are located outside of the corporate lim- 
its of the City of Lincoln, Illinois, and are situated 
in the County of Logan "aforesaid. 

Petitioner further represents that heretofore 
to-wit, on the 28th day of August A. D. 1925 he 
duly made out, executed and verified by his oath 
the application to the County Board of the Coun- 
ty of Logan in the State of Illinois to operate 
ae maintain a dance hall, in the words following 
0-Wi 


State of Illinois, County of Logan, ss. 


The undersigned, W. H. Jones, hereby 
makes application to operate a dance hall and 
being first duly sworn, deposes in answer to the 
following interr ogatories concerning’ said applica- 
tion: 

Name, W. H. Jones. Address, Box 277, Lin- 
coln, Lllinois. 

Residence of Applicant, Sec. 5, 19-2, Chester 
Twp. Logan County, Illinois. 


Duration of above residence. Seven years. 
Place of Birth. Lueasville, Ohio. 


Are you a naturalized citizen— 

State time and place of such naturalization— 

Have you ever been convicted of a felony or 
a misdemeanor, punishable under the laws of this 
state by a minimum imprisonment of six manths 
or longer? No. Location of the place or building 
where “the applicant intends to Fe ae oe main- 
tain the Dance Hall. N. W. 1-4 See. 5, Town 
19, Range 2, Logan County, Ui. 

The applicant further establishes that he is 
a person of good moral character and that the 
place or building where the dance hall is to be 
operated or maintained, reasonably conforms _ to 
all laws and health and fire regulations applic- 
able thereto and is properly ventilated and is sup- 
plied with separate and sufficient toilet arrange- 
ments for each sex and is a safe and proper place 
or building for a public dance hall. 


W.H. Jones. |. 
Sienature of applicant. 


Subseribed and sworn to before me this 28th 
day of August 1925. 
David S. Mowrey, 


County Clerk. 
To this petition the appellant, County Board of 
Logan County, filed a general and special demurrer. 
The court sustained the demurrer insofar as the same 
was special, but overruled it insofar as the same was 
general; and the appellant 
Page 2 








=, 





- gl 6 9G f- OW A Neh von ad nat "3 By 




























































hoivise 648 my oul fail? avee todtist sonvitited 
“ot biseotots sesimarq ot ts esontend bise ao 
sit somoitited .tesq tes! ataore aot madt otom 
roeteq & Mmoeod aed evs wie bite at od tedd ayse told 
16 99nlq ot tet bes retested istomt boos to 
woe mood kel Led oonsh bise sit otedw yutiblind 
ot anvtoties videmoesot becisiciem bas hetstoqo 
oidroilqas ancitelrecs otf has dtleod bas awal fs 
beilqgqua bas heislitney ylseqota et bas oferedt 
atoourynntis jofiot tnoiofine bas ofsteqee diy 
sesiq taqotq bits 4tse 6 ef bite enw bits z9e dogo tot 
Hed sonsb oildog 6 tof gniblind bas 

ts eed oil yotlt alusazotgot ‘igiturt tomoitited 
“~guoties af eeonteed bise eid ao betrrso eenrit Ile 
93814 ails to awsel okt dtrw vii 
bise ont tet etussorqot toddist 19a0itite 
-atil slevorres alt to ohiatie fetsoel ots e9zintote 
Detsitiz ons bor 2ionll .aloouil to yi edt to ati 
higeviote megol to vianoD odt ai 
swototored dust) atuseouton rodhust ton0itited 

of €8eF . LA temenA to web a88 oft oo diw-ot.. 

(itso aid vd betiioy bas betuesxze iso sbent ash 
mo) oft. do. fmol vitae’) odt of. moitsoilg Bont 
atwroro ot efomilll to. atria ot ot apeal to vi 

enivollot absaw oft at Usd ootsh 6 maine a ; 
hw-o 


28 svold to yiusso): anh to oih2. 


vdermd jeoool,..H .W ,bowgiatobaw odT - nea i 
bas Tied coash ¢ oisteqo of soltssilags, aeeaae Sears 
ot of sewers ai eoaoqeb sriowe “lob dei aaied — i 
-peilqgs hise gaiassono9 esitotrgorrotal gutwollot é*, 
fot 
nil AVS cod ,arotb bh: PO de, , Ww, cn 
etonilll vd a) 


qadaoit) eae 99 sunoilgeé. ‘to ive” 
aio eotane’> megot aed 


AIRE Mor 198 sottohizer rods to ois i A 
oidO- alitvanond Aid to! co 


—a9sitio bosilewtaa 6 s0¥ otk: i 
—soitssiicioias soup to ooeiq hes ontit tat 7 
16 ~Giolet « to hetefrio5 seed Pav9. HOT, svat, i, 
ait towel olt soban oldedemsa sonsomobate. 6 
altro xie to inemmoeiiat momigian eB yd otpte — 
suiblind 40 opK8lq aft to softssod oA. tasael. me ca 
ae sc hg oo} abmodai lussilqas 9 oilt 













AE viavo asgol © ogapst BD! 
ei onl teil Mesiitideted soultusd trig OT fy, 
st, ie At lurk ‘iotosiasdts. Levert bo to foRToR 3 
od of at Tet ooonh oft otenker pret gage 
of anviotioo tdanoaees soba 9 tof 
silgge asoltslager oft bos iiteod bas 
qi 21 bite botslitiey vitsqosg ef bas otosod ie 
gratin teliot basis lve has stwsaqee 
wooly toqoty }ite lee tai bis x98. 

éj Und sonal» pildig & a 


zorol A We et fag k Kone wR"; 
wists ails fe oarbemgi@! 9 ' 
iftse ais at noted at aio we fait hadi | 





rt nok & bived 
PS | sage heivap ae 


elected to stand by its 
general demurrer; and thereupon the court ordered a 
writ of mandamus to compel the appellant to issue 
the license. This appeal is prosecuted from the order 
overruling the general demurrer and the order for the 
writ of mandamus. 

The first question arising on appeal concerns the 
legal sufficiency of the petition; and it will be noticed 
that the averments in the petition concerning the 
place and building where the dance hall is to be op- 
erated are, that the same ‘‘reasonably conforms to 
all laws, and health and fire regulations applicable 
thereto, and is properly ventilated, and is supplied 
with separate and sufficient toilet arrangements for 
each sex; and was and is a safe and proper place and 
building for a public dance hall;’’ practically the same 
statements in reference to the place and building 
were made to inform the Board of the propriety of 
the place, and the safety of the building to be used 
as a public dance hall, appear in the application for 
the license. It is clear that the averments in the peti- 
tion, namely, ‘‘that the building reasonably conform- 
ed to all laws and health and fire regulations applica- 
ble thereto,”’ and thatiit is ‘‘properly ventilated,’’ and 
that the ‘toilet arrangements are sufficient for each 
sex,’ are merely the conclusions of the pleader; no facts 
are stated to show that these conclusions are justified. 
Neither the application to the Board, nor the petition 
for mandamus state, what the character or construc- 
tion of the building is; nor what kind of material used 
in its construction, nor the dimensions of the building; 
what kind of doors or windows are in the building; 
nor their size; or number; nor where situated; nor the 
number and character of exits from the building; nor 
is it stated in the petition what the toilet arrange- 
ments are which are provided for each sex, which it 
is asserted are sufficient to comply with the law. The 
facts bearing on the matters referred to were vitally 
important; and should have been brought to the 
attention of the County Board, so that the Board eould 
intelligently exercise its discretion under the Act re- 
ferred to, about the granting or refusal to grant 
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the license applied for. The demurrer filed to the 
petition for mandamus did not admit the correct- 
ness of the conclusions of the pleader referred to; a 
demurrer admits only facts which are well pleaded. 
A petition for mandamus should show upon its face a 
clear right to the relief; and every fact which is mater- 
ial thereto must be distinctly set forth. La Valle v. 
Soucy 96 Ill. 467; People v. Jasper County 186 Ill. 
App. 527; Scott v. City of Chicago 205 Ill. 281; People 
v. Busse 247 Ill. 333; People v. School Directors 139 
Tl. 620. 

For the reasons stated, we are of opinion that 
the petition was legally insufficient as a basis for or- 
dering the writ of mandamus; and that the general 
demurrer should have been sustained. The order 
awarding the writ is therefore reversed, and the cause 
is remanded, with directions to sustain the demurre1 
to the petition. 

Reversed and remanded with directions. 
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General No. 7979 Agenda 15 


April Term, A. D. 1926 
Cecil L. Walker, Appellant. 
VS. 

Lorita M. Walker, Appellee. 
Appeal from Macon. 


NIEHAUS, J. 

This is an appeal from the order of the cireuit 
court of Macon County, dismissing the bill of com- 
plaint of Cecil L. Walker, the appellant, praying for 
a divorce and the custody of three minor children. 
The bill charges the wife, Lorita M. Walker, with 
adultery. While the proof conclusively shows, that the 
appellee had been guilty of the acts of adultery after 
her marriage with the appellant, it is the contention 
of the appellee, that after she had voluntarily con- 
fessed her illicit acts to her husband, he forgave her, 
and thereafter resumed his sexual and marital rela- 
tions with her; and that the violations of her mar- 
riage vows were therefore condoned. The matter of 
condonation constituted the main controverted ques- 
tion of fact in the case. The trial court heard the evi- 
dence, and the witnesses concerning this contested 
matter, and found that there was condonation; and 
that therefore the appellant was not entitled to a de- 
eree for divorce and dismissed the bill accordingly. 

It is contended that the Court erred in finding that 
appellee’s delinquencies were condoned. In this kind 
of a case, the finding of the court on a question of 
fact is not usually disturbed by a court of review, un- 
less such finding is clearly against the weight of the 
evidence. Dyas v. Dyas 231 Ill. 367; Menéeta v. Hoff- 
man 249 Ill. 56; Day v. Wright 233 [1l. 218; Beatty 
v. Hood 229 Ill. 562. Considering the evidence in 
the record on this question, this Court would not be 
justified in saying that the finding of the Court was 
against the weight of the evidence; on the contrary 
the evidence appears to warrant the finding. 
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Attention is called to the fact that the Court ap- 
pointed a guardian adlitem, Sua Sponte, for the ap- 
pellee, who acted for her in that capacity. Such ap- 
pointment under the circumstances of this case was 
not erroneous. Rhodes v. Rhodes 43 Ill. 239. Nor was 
there any legal impropriety in the allowance of fees 
to the solicitor who was appointed as guardian ad 
litem, for the services rendered by him as guardian 
ad litem; and such fees were properly taxed as part 
of the costs of the litigation. 

For the reasons stated, the decree is affirmed. 

Affirmed. 
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Joe Hays, Appellee. 
Vs. 
The National Life and Accident Insurance Company, 
a Corporation, Appellant. 


Appeal from Vermilion. 


NIEHAUS, J. 

In this case the appellee, Joe Hays, recovered a ; 
judgment for $72.00 in the cireuit court of Vermilion 
county, against the appellant. The National Life and 
Accident Insurance Company. The right of recovery 
is based upon accidental injuries alleged to have been 
sustained by the appellee while working at his occu- 
pation of mining coal; and it is claimed that by the 
injuries received, he was disabled from performing 
the usual work incident to his occupation. This ap- 
peal is prosecuted from the judgment; and various 
errors are assigned for reversal of the judgment. 

It is contended, that the court erred in excluding 
the testimony of Dr. W. H. White, who was called 
as a witness for the appellant, and as an expert roen- 
tologist. The testimony of Dr. White was based en- 
tirely on what was shown by certain x-ray plates, 
which had been taken of appellee’s spine in the lum- 
bar and dorsal regions of the body. There was no evi- 
dence offered however, to show the correctness and 
verity of the x-ray plates in picturing the physical 
conditions involved; nor were the plates in evidence. 
We are of opinion that under these circumstances, the 
evidence was properly excluded. 

Error is also assigned in the giving of the fol- 
lowing instructions: 


1. The jury are instructed that in this ease, 
if you believe from a preponderance of the evi- 
dence that the plaintiff while insured by the de- 
fendant company received an injury which ren- 
dered him unable to follow 
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his regular employ- 
ment, and that from the terms of contract the de- 
fendant company became liable to pay to the in- 
sured the amount of indemnity stipulated therein, 
then it would be the duty of the jury to find the 
issues in favor of the plaintiff. 


. The jury are instructed that where an in- 
surance company relies upon a misrepresentation 
by the insured as a ground for right to avoid ha- 
bility on the policy, it must appear from the evi- 
dence that the misstatement, if any, was material 
to the risk, and that the company was lead to is- 
sue the policy on account of such misstatements, 
and if the jury believe that the company knew of 
the previous jury of the plaintiff in this ease, 
and issued the policy Which they seek to avoid, 
with full knowledge cf the facts, then sueh mis- 
oe if any, are no defense in this suit. 


The jury are instructed that it is admitted 
by Eo defense in this case that the policies of in- 
surance in evidence were regularly issued and de- 
livered by the company to the plaintiff, that they 
were in force and premiums were fully paid there- 
on up to the time of filing suit, and that the said 
policies of insurance express the full terms of 
contract between the company and the plaintiff; 
and you are further instructed that if you be- 
neve from the evidence in this case by a prepond- 

rance thereof, that the last policy issued, num- 
ere 246930, was issued and delivered by the 
defendant company by their agent, such delivery 
was a waiver of any representation of the insured. 
provided the agent then had full knowledge of all 
the facts about which such representations were 
made; and the receipt of the premiums by the 
agents of the defendant, The National Life and 
Accident Insurance Company, was an _ acknowl- 
edement that the plaintiff was entitled to all of 
the benefits under the policy provided that the 
agent of the company knew at the time of the de- 
live ery of policy that the insured had suffered a 
previous injury and delivered the policy with 
such knowledge, then such delivery would be a 
waiver of representations, if any were made by 
defendant, with reference ‘to such injury. 


It is apparent that the first instruction. given 
bases the appellee’s right of recovery upon the mere 
fact, that the appellee received an injury which ren- 
dered him unable to follow a regular employment, and 
leaves it to the jury to determine whether under the 
terms of the policy the appellant was liable. It is 
the province of the court to construe the terms of a 
contract, and to fix the extent of the legal liability 
under a certain state of facts, if proven; and it is for 
the jury to determine whether such state of facts has 
been proven. It was error therefore to submit to the 
jury the determination of appellant’s liability result- 
ing from a construction of the terms of the policy 
The second and third instructions were given with 
reference to the questions of waiver of the defenses 
which the 
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appellant claims to have; and which are 
based on alleged misstatements by the appellee in 
the application he made for the insurance; and the 
principal alleged misstatements relied upon by the 
appellant, as a defense, was that the appellee at the 
time he made the application for the second policy, 
stated, that he was no longer afflicted by any past in- 
jury to his back. This element of defense is not in- 
eluded in the instruction; hence the jury might natur- 
ally be mislead into believing that only the one fact 
of the previous injury suffered by the appellee before 
his application for the second policy, was involved 
in the question of waiver, and that they were not re- 
quired to consider the question of whether he was still 
suffering from such injuries at the time of his appli- 
cation for the second policy. The instructions referred 
to were erroneous for the reasons indicated; and the 
judgement is therefore reversed and the cause remand- 
ed. 

Reversed and remanded. 
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General No. 7997 Agenda 30 
April Term, A. D. 1926 


EK. A. Richardson, Appellant. 
vs. 
Harry Riley, Appellee. 
Appeal from Shelby 


NIEHAUS, J. 
In this ease a judgment was entered by confes- 
sion in the cireuit court of Shelby county. The ab- 
stract does not show however, who obtained the judg- 
ment, nor against whom it was rendered. By inference 
we are enabled to conclude, that the judgment was 
in favor of the appellant, E. A. Richardson, and 
against the appellee, Harry Riley; but, the amount 
of the judgment does not clearly appear. The original 
judgment entered by confessien was apparently after- 
wards opened on motion of the appellee, Harry Riley; 
and he was given leave by the court to plead in defense 
thereto, and pleaded the general issue. Following 
the opening of the judgment, the abstract shows that 
a number of motions and orders of the court pertain- 
ing to the controversy were made, but the abstract 
does not set out what the orders were; nor it does not 
appear from the abstract what the orders had refer- 
ence to; nor does it show how they affected the plead- 
ings, or the matters in controversy. It appears from 
the abstract, that the case was referred to a referee, 
who took testimony concerning the controverted 
matters and made a report; and that both the appel- 
lant and the appellee filed exceptions to the referee’s 
report. Afterwards there was a trial by jury, and a 
verdict. It is not clear from the face of the abstract 
just what issues were involved in the controversy, nor 
what issues were submitted to the jury; the abstract 
shows that the jury rendered a verdict, but it does 
not show what finding the jury made. From what has 
been stated, it is apparent that the abstract does not 
comply with the requirements of Rule 22 of this Court; 

and that the appellant 
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therefore is not entitled to 
a review of the proceedings on appeal. For the rea- 


sons stated, the judgment is affirmed. 
Affirmed. 
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General No. 8001 Agenda 33 
April Term, A. D. 1926 


J. B. Highmore, Appellant. 
; vs. 
Lulu Highmore, Appellee. 


Appeal from Sangamon. 
NIEHAUS, J. 


In this case the appellee, Lulu Highmore, filed a 
bill for separate maintenance in the cirenit court of 
Sangamon county, against her husband, J. B. High- 
more, the appellant. After the issues were settled, 
the case was referred to the Master, who after hearing 
the evidence, made a report finding that the appellee 
was living separate and apart from her husband; but 
that this separation was not without her fault; and 
that she was not entitled to claim separate mainte- 
nauce. The court on hearing the cause sustained an 
exception to the finding of the Master; and rendered 
a decree requiring the appellant to pay $30.00 per 
month for the separate maintenance of the appellee. 
An appeal is prosecuted from this decree. 

The controverted question involved in this appeal 
is practically one of fact. The evidence in the record 
clearly establishes, that the separation in this case 
was by the husband, and from the wife. The record 
discloses that the parties had their home in the village 
of Rochester, near Springfield, and became involved 
in a quarrel about their son, who had suddenly left 
home, and the employment of his father, whose busi- 
ness was selling horses, mules and stock. Apparently 
the son left in consequences of some unkind treatment 
on the part of his father, and this became the subject 
of the quarrel between the parties. The quarrel re- 
sulted in appellant’s removing his personal belongings 
and himself from the home, and under circumstances 
which clearly indicated that he meant such removal 
to become a permanent separation from his wife. The 
evidence fails to show that the wife, either in her 
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con- 
duct towards her husband or otherwise, gave him just 
cause or a legal justification for withdrawing from the 
home, or to separate himself from his wife. Under 
these circumstances it was encumbent on the husband 
to justify such separation. Winterberg v. Winter- 
berg 177 Tl. App. 493. The finding of the court, 
therefore, that the appellee was entitled to separate 
maintenance, was warranted and is sustained by the 
evidence. The decree is affirmed. 

Affirmed. 
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General No. 7966 Agenda No. 44 
April Term, A. D. 1926 


The People of the State of Illinois, Defendant in Error, 
vs. 
F. E. Uttinger, Plaintiff in Error 
Error to the County Court of Piatt County 


SHURTLEFF, J. 

Information was filed by the State’s Attorney of 
Piatt County against plaintiff in error in the county 
court under the Prohibition Act, charging plaintiff in 
error with violating the act under four separate 
counts, The first count charged possession of intoxi- 
eating liquor with the intent to violate the Prohibi- 
tion Act; the second count charged the unlawful 
transportation of intoxicating liquors without having 
a permit from the Attorney General of the State of 
Illinois to then and there sell intoxicating liquors; the 
third count charged an unlawful sale of intoxicating 
liquors, and the fourth count charged plaintiff in error 
‘willfully and unlawfully in violation of the Illinois 
Prohibition Act, certain intoxicating liquor did then 
and there possess, the said possession * * * being 


prohibited and unlawful and not being 
then and there for nonbeverage purposes, and not be- 


ing * * #* for sacramental purposes, and not be- 


ing * * * in the possession of him, ae 
by a physician for medicinal purposes, and the said 
F. E. Uttinger not then and there having a permit 


35 Eas Es 


from the Attorney General, ete. to then 
and there possess,’’ etc. 

Plaintiff in error moved to quash the information 
and each count thereof, which was overrueld by the 
court. There was a trial by jury and a verdict of 
guilty on each count of the information. 
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: There was 
a motion for a new trial, whereupon the State’s At- 
torney entered a nolle prosse as to the first count in 
the information. The court overruled the motion for 
a new trial and a motion in arrest of judgment and 
thereupon entered judgment, assessing a fine against 
tiff in error was committed to the state farm at Van- 
of suit upon the second count; of one hundred dollars 
upon the third count and upon the fourth count plain- 
tiff in error was committed to the state farm at Van- 
dalia for a period of sixty days. Thereafter the fine 
upon the third count was remitted. 
Plaintiff in error urges that the second and 
fourth counts in the information do not charge an 
offense under the Prohibition Act. The second count 


‘““unlawful transportation’’ of 


attempts to charge an 
intoxicating liquor without having a permit ‘‘to sell.’’ 
This count is conceded to be insufficient and cannot 
be sustained on the ground of a typographical error. 
People v. Weiss, 168 fll. App. 502. As to the fourth 
count, what was said in People v. Tate, 316 Ill. 57, 
and more particularly elucidated in The People v. 
Peiscz, 226 Ill. App. 363, renders it conelusive that 
the fourth count of said information is insufficient. 
The count does not charge that plaintiff in error had 
the liquor in his possession ‘‘for use in violating’’ 
the Prohibition Act as required by section 28 of the 
Act, nor does it negative the exception set out in sec- 
tion 40 of the Act. 

In People v. Peiscz et al, supra, it was held: ‘‘The 
information in this case does not attempt to charge 
any offense in the language of the statute. Only that 
portion of such language is used which refers to pos- 
session. The charge admits the language of the 
statute, which makes the purpose and intent to violate 
some provision of the act a necessary element of the 
crime of unlawfully possessing intoxicating liquor.”’ 
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Under section 40 of the Act, liquors lawfully ac- 
quired may be possessed in the owner’s dwelling for 
the use of himself and his bona fide gcuests. 

Plaintiff in error points out other assignments of 
errors upon the record, the most glaring of which is 
the giving of the People’s third instruction as to the 
possession of intoxicating liquor being prima facie 
evidence that such liquor is kept for the purpose of 
being sold, bartered, exchanged, given away, furnish- 
ed or otherwise disposed of in violation of the pro- 
visions of the Act. This instruction, based presum- 
ably upon the first and fourth counts of the informa- 
tion, had no place in the ease. There was no testimony 
in the case that plaintiff in error had the possession 
of any intoxicating liquors other than the liquor in- 
volved in the sales to the witness Clifton, as testified 
to by him, all of which testimony was contradicted by 
plaintiff in error. (People v. Tate, 316 Ill. 59.) 

Other errors are pointed out which, upon a retrial 

_of the cause, will doubtless be corrected. 

For failure to quash the second and fourth counts 
in the information and the giving of People’s third 
instruction the judgment of the County Court of Piatt 
County is reversed and the cause remanded for fur- 
ther proceedings in accordance with this opinion. 

Reversed and Remanded. 
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Gen. No. 7999 Agenda 31 
April Term, A. D. 1926 
In Re Estate of John E. This, Deceased. 
Appeal from Cireuit Court of McLean County 
Per Curiam: 

The record comes to this court by appeal to re- 
verse an order of the Circuit Court dismissing’ a peti- 
tion of petitioners mentioned therein. The petition 
was filed in the Probate Court of McLean County for 
a citation against J. P. Arnold, executor of the last 
will and testament of John EH. This, deceased. That 
court entered an order dismissing the petition and 
petitioners appealed to the Circuit Court as shown by 
the order printed in the abstract. The Cireuit Court 
heard evidence and entered an order dismissing the 
petition and petitioners further appeal to this court. 

There are circumstances warranting such a peti- 
tion. But whether they were made the basis of the 
proceeding by petition in this case we cannot say, be- 
cause the petition is not abstracted. The rules of this 
court, as of all courts of appeal, require a printed 
abstract, which shall contain all the pleadings, as 
well as the evidence and orders or decrees entered by 
the lower court. The petition filed being the basis of 
jurisdiction, as well as of rights asserted, must be set 
out in the abstract. If not, on appeal the judgment, 
order or decree appealed from will be affirmed. The 
reason for affirmance is, enough is not presented to 
disclose error, under the rules governing review. The 
transeript of the record required to be brought here 
is essential to confer jurisdiction. But for the purpose 
of hearing we look only to the abstract which must 
disclose everything necessary to review. 

We have carefully read the abstract and if the 
petition was based on a state of facts that seems by 
it to be indieated, the Circuit Court could have done 
nothing but dismiss it. The ground of the petition is 
only conjectural and does not authorize us to affirm 
the order upon the facts. But we do affirm it because 
no error is made to appear bv the 
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abstract as re- 


quired by the rules of this court. 
Affirmed. 
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General No. 8009 Agenda 34 
April Term, 1926 
People of the State of Illinois, Defendant in Error. 
vs. 
Bert Bowman, Plaintiff in Error. 

Error to the County Court of Morgan County. 
CROW, P. J.: 

The plaintiff in error, hereafter called defendant, . 
was prosecuted upon an information filed in the coun- 
ty court of Morgan County charging him with selling 
intoxicating liquor in violation of the statute. The 
original information consisted of one count. During 
the progress of the trial the prosecution asked and 
obtained leave to file an amended information. The 
amended information consisted of two counts, desig- 
nated in the record as first and second count. The 
first charged that defendant sold whiskey; the second 
that he sold ‘‘certain intoxicating liquor, towit, cer- 
tain spirituous liquor containing more than one half 
of one per cent by volume of alcohol and fit for use 
for beverage purposes.’’ The jury found defendant 
guilty as charged in the second count of the informa- 
tion, Upon overruling motion for new trial the court 
rendered judgment on the verdict imposing sentences 
of 80 days in the Illinois State Farm and a fine of $150. 
To reverse the judgment the record is brought to this 
court by writ of error. 

In the argument of defendant he especially calls 
attention to the statement preceding it and says the 
facts there stated ‘‘almost alone makes a reversal 
mandatory. During the trial when it was found the 
proof did not correspond with the allegation of the 
information, the people took leave to amend their in- 
formation. Instead of amending they filed a new in- 
formation in two counts making no reference of any 
kind to the original. The court in 
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its instructions made 
no reference to the original information so as to dis- 
tinguish them. There is no amended information in 
this record—there are two informations. ’’ 

The abstract, made of course by counsel for 
plaintiff in error, recites: ‘‘Motion and leave to amend 
information. Motion to quash amended information. 
Amended information in two counts: First count 
charging that Bert Bowman, on ete.—(setting forth 
the charge). Second count charging that defendant 
on etc.—(setting forth the charge)!.’’ So counsel is 
in error when he says in the statement preceding the 
brief that no reference was ever made by the court to 
the amended information. On page 20 of the abstract, 
after the general instructions and in connection with 
them, though preceding that as to the form of the 
verdict, are the following instructions: 


““24. The court instructs the jury that if 
you find the defendant guilty, you do not fix 
the punishment. ’’ 

“95. The court instructs the jury that the 
information as amended in this case consists 
of two counts. And the court instructs the 
jury that the first count of the information 
charges that on the twenty-ninth day of Aug- 
ust, A. D. 1925 at and in the county of Mor- 
gan in the state of Illinois, the defendant 
Bert Bowman did wilfully sell ete. (charging 
the sale of whiskey).’’ 

“The second count of the information 
charges that on the twenty-ninth day of Aug- 
ust, A. D. 1925 at ***** did unlawfully sell 
***** certain spirituous liquor,’’ setting 
forth the charge in due form. The court then 
instructed the jury that if they found defen- 
dant guilty in manner and form charged in 
the “cal aan lem, or either count of it. the 
form may be: 

“We the cacy, find the defendant guilty in 
manner and form as charged in the 
count of the information.’’ This was follow- 
ed by the words in parenthesis:’’ (filling in 
the blank with the word properly designat- 
ing the count upon which you find the de- 
fendant guilty).’’ 


The full statement of the record shows the jury 





could not have been misled by the instruction and 
that they knew by information in the legal way they 
were trying defendant on the charge of selling intoxi- 
cating liquor. The chemist testifying as to the nature 
of the liquor said he would not call it whiskey but 
dilute aleohol. It was probably this testimony that 
caused the amended information to be filed, one count 
charging the sale of whiskey and the other spirituous 
liquor. 

As in the case of People v. Coffman, No. 8010, 


decided at 
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the present term of this court, a search. war- 
rant seems to have been employegl and a one’ dollar bill 
found in possession of defendant. It was given by 
Jones a deputy sheriff, to Walter Craddock with 
which to purchase liquor. It was given to Jones by 
Strawn another deputy. Before delivery, its number, 
‘““N-9069831-B’’, was written on slips of paper and 
the slips kept by Jones and Strawn. It remained in 
the sheriff’s office until the trial. In a few hours 
after the liquor was purchased from defendant he was 
arrested and a one dollar bill with identical number 
was found in his possession with eighteen or twenty 
other dollar bills. After taking the identified bill 
from defendant another was given to him in its stead. 
As in the Coffman case, supra, defendant accounted 
for the possession of the bill consistent with his inno- 
cence. He had repairs made on his automobile that 
day, the repairs costing one dollar. He handed the re- 
pair man a ten dollar bill and received nine one dol- 
lar bills in change, That does not account well for 
the identified bill. 

Without reviewing the evidence more fully, it is 
enough to say the conclusion is inevitable that de- 
fendant received the identified dollar bill. The only 
alternative is that the sheriff and deputy sheriffs and 
Oraddock are guilty of perjurv or are mistaken. If 
he got it as Craddock says his possession of it can be 
accounted for as the price of intoxicating liquor sold 
by him. He had it with others in his pocket when ar- 
rested. The identity of the bottle containing the liquor 
is preserved by the same unimpeached evidence—a 
label placed on it when delivered by Craddock, and 
each step of its handling, through the chemist back to 
the sheriff and to the court before the jury. Defend- 
ant’s guilt does not rest upon the testimony ef Crad- 
dock alone, as contended. The search warrant is not 
in the record, as contended. The search warrant is not 
in the record, at least not in the abstract, and we will 
not search the record to reverse, though we may, as 
often held by the Supreme Court, to affirm it. 
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Seventeen 
instructions were-given on behalf of defendant. and 
they covered every possible question in the case. 

No reversable error appearing in the record the 


judgment is affirmed. 
Affirmed. 
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Gen. No. 8010 Agenda 1 
April Term, 1926 
The People of the State of Illinois, Defendant in Error. 
vs. 
William Coffman, Plaintiff in Error 

Error to the County Court of Morgan County 
CROW, P. J. 

Plaintiff in error, hereafter called defendant, was 
convicted on a charge of selling intoxicating liquor 
in violation of the statute. After motions for new trial 
and in arrest of judgment had been overruled, he was 
sentenced to pay a fine of $150 and costs and to be 
committed to the Illinois State Farm for sixty days. 
To reverse the judgment and sentence the writ of 
error is prosecuted. 

Mulligan, a witness for the people, testified he 
bought a pint bottle containing liquor from defendant 
and paid him three dollars for it and gave it to Ar- 
thur Reeve Defendant denied that he sold that liquor 
or any liquor to Mulligan; that ‘‘Exhibit A’’, the 
bottle containing the liquor, was never in his pos- 
session and that he never had a bottle like that in 
Jacksonville. It is contended that the conviction rests 
upon unsupported testimony of Mulligan. On motion 
for new trial the usual grounds were alleged and they 
are substantially repeated in the assignment of errors, 
ten in number. 

The principal ground urged for a reversal of the 
judgment is that the evidence is not sufficient to sup- 
port it. Incidentally it is urged that the court erred 
in admitting evidence of a five dollar bill delivered 
to Mulligan with which to purchase the liquor and 
which was found in the possession of defendant a 
short time after the liquor was purchased. We have 
read the evidence as abstracted and cannot assent to 
the proposition that the conviction rests upon the nar- 
row basis contended for. If 
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Mulligan’s testimony is true, 
plaintiff in error was rightly convicted. If it was cor- 
roborated by credible evidence or by facts and cir- 
cumstances proved at the trial, and no prejudicial 
error intervened at the trial the judgment will not 
be reversed unless upon a full examination of it the 
court cannot say it was insufficient to warrant it. 

Mulligan’s testimony was that he purchased the 
bottle containing the alleged intoxicating liquor from 
defendant, paying him three dollars for it; that he put 
it in his pocket and delivered it to Arthur Reeve. He 
did not remember the day, but it was within a year. 
On cross examination he said there was no label on 
the bottle when he handed it to Reeve. He knew it 
was the bottle because he saw Reeve put something 
on it while he was there and supposed it was paper. 
Saw no writing on it. There was no mark of identi- 
fication on the bottle; he had seen lots of them. He 
had never gone out for the sheriff before, and got no 
pay for it; the sheriff just asked him to get it. He 
was an ice man and knew defendant. 

Reeve was a deputy sheriff. The bottle, exhibit 
A, he got from Mulligan and turned over to Wright. 
who was sheriff, at the jail. Until that time it had 
been in his posesssion. Wright testified he received 
the bottle from Reeve and delivered it to Burch a 
deputy sheriff, who in turn delivered it to Leaven- 
worth, a professor of chemistry at Illinois College. 
Wright testified he had drunk, smelled and tasted 
whiskey; that he took a drink of the contents of ex- 
hibit A and that it was whiskey, and that it was fit 
for beverage purposes. On cross examination it was 
developed that the bottle was delivered to him the 
night of and after the arrest of defendant and that he 
personally arrested him at his house. He found liq- 
uor on the floor of defendant’s house, and some liquor 
in other bottles, but found no bottle of liquor. There 
were a ‘‘lot of empties that had been poured out’’. 
Some bottles had ‘‘just a little in the bottom of it.’’ 
Knew it was liquor because he smelled it. A jug was 
thrown out of the house. There were a lot 
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of gallon 
jugs but nothing in them and that was true of sev- 
eral bottles. Did not pour the contents all in one 
bottle and bring it away. Found a lot of pint bot- 
tles of the same sort as exhibit A. Professor Leaven- 
worth analyzed the contents of the bottle exhibit A. 
It contained 43.25 per cent of alcohol by volume. 

In addition to the foregoing evidence, Reeve and 
’ Henry Strawn another deputy, testified to the use of 
a five dollar bill in the purchase of the liquor from de- 
fendant. Reeve gave Mulligan a five dollar bill on 
the night of the purchase, at about ten o’clock, for 
the purpose of purchasing liquor. Before delivering 
it to Mulligan he made a memorandum on a piece of 
paper, ‘‘H-28697853 A Series of 1914.’’ That was 
the number of the bill. When officers went to defen- 
dant’s house about 1:30 a. m. with a search warrant, 
a five dollar bill with the same serial number was 
found in his trousers pocket with other bills. Strawn 
corroborated Reeve in every particular as to what 
took place at the house. The officers were denied ad- 
mission by defendant to the house after they had told 
him who they were and that they had a warrant to 
search his premises. He told the officers he got the 
money as wages for his work at the clothes factory. 

Defendant denies the facts stated by Mulligan. 
He admitted that he had the five dollar bill in his 
possession that night. He said, ‘‘I know where I got 
it. I had between fifteen and twenty-five on me that 
night. I got the five dollar bill in question from Am- 
erican Legion home in a pool game. I got it between 
ten and eleven that night. I did not get the five dol- 
lar bill from the man Mulligan who testified here. 
Had no transactions of any kind or character with 
him.’’ On cross examination he did not deny that the 
bill was taken from his pocket, nor that it was his 
money. 

The unusual fullness of the evidence taken from 
the abstract, shows that the conviction of defendant 
does not rest alone upon th» testimony of Mulligan. 
Unless we assume what we 
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have not been asked to 
assume, that defendant is entirely reliable and all of 
those for the prosecution are entirely unreliable, we 
must conclude that the verdict and judgment are 
abundantly supported. If it be granted, though we 
find nothing tangible to warrant it, that Mulligan was 
not reliable and trustworthy, yet polluted as that 
source of information might be, it is corroborated by 
unimpeached evidence. The five dollar bill is a link 
that binds the entire story of defendant’s guilt be- 
yond any doubt. While the evidence is not in large 
compass, it would not be possible for six witnesses to 
concoct a story and maintain it with the cogency of 
that pointing to the guilt of defendant. It is true as 
has been said, ‘‘circumstance and strong impyutation 
lead direct to the door of truth.’’ The cases of People 
v. York, 262 Ill. 620 (634) and Campbell v. People, 
159 id. 9, cited by counsel are inapplicable upon the 
state of the record in this case. 

It is said in argument that it was not fair to 
defendant to admit evidence of the search of his house 
and what was there found. It is further said the 
officers broke into his house many hours after the 
alleged sale took place, that while they possibly had 
a search warrant, there is no charge of possession 
of liquor in this case and it was, therefore error to 
permit evidence of the ‘‘inflammatory story.’’ On this 
point it is enough to say generally, if a seizure was 
made without lawful authority a motion should have 
been interposed to suppress the things seized. They 
could not then be used if suppressed, or legally used 
if the motion had been denied. But the record pre- 
sents the strange condition that the scope of the search 
warrant and its purpose were inquired into orally and 
without objection by anyone. ‘The objection is not 
now made on that ground, but if it were it is too late. 
The question was one of competence of the evidence 
which must be raised at the trial. This court only re- 
views errors alleged to have been committed at the 
trial where objections were 
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made and exceptions 
saved, The search, concededly by warrant, revealed 
that the house was a place where intoxicating liquor 
was possessed and handled, unless we rely upon the 
unsupported story of defendant against that of the 
men conducting the search. Nothing in the case jus- 
tifies such extreme and unusual procedure. In this 
connection, the evidence of the possession of the five 
dollar bill is not admissable on the ground that it is 
par res gestae as counsel seems to think. It was the 
fruit of crime found in possession of defendant soon 
after the crime was committed. It is not unlike the 
possession of stolen property recently after a theft 
and which is evidence of the crime by the one in 
whose possession it is found, unless in the record is 
found a satisfactory explanation of the apparently 
guilty possession consistent with innocence. Defen- 
dant attempted to make that explanation but it was 
not in the least convincing. At best it only tends to 
show that the offense was committed somewhere 
other than at the house where it was found. The place 
of the crime was, so far as the record shows, immater- 
ial. Whether he sold and received pay for it at the 
club or at his house, is immaterial. 
We find nothing that justifies a reversal of the 
judgment and it is therefore affirmed. 
Affirmed. 
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General No. 7991 Agenda 45 
April Term, 1926 
Glenn W. Ward, Appellant. 
vs. 
Oren Easton, Administrater of the Estate of Lewis 
Haston, Deceased, Appellee. 
Appeal from Cumberland. 
NIEHAUS, J. 

This suit was commenced in the circuit court of 
Cumberland county by Oren Haston as administrator 
of the Estate of Lewis Easton deceased, for the bene- 
fit of the next of kin of the deceased, and against the 
appellant Glenn Ward, to recover damages for 
wrongfully causing the death of the deceased. The 
declaration charges that the deceased was fatally in- 
jured about nine o’clock in the evening of July 24, 
1924, on a drive way leading into the Union Auto 
Company’s garage in the village of Greenup, by the 
appellant Glenn Ward, who. it is alleged, was negli- 
gent in the operation of his automobile, in driving it 
up the drive way and across the side walk into the 
entrance of the garage referred to. The declaration 
also charges that the appellant wilfully and wantonly 
drove his car along the drive way and across the side 
walk mentioned with conscious indifference of the 
consequence, as well as and at a rate of speed greater 
than was reasonable and proper, having regard to the 
traffic and the use of the way; and so as to endanger 
life or limb of other persons. 

Lewis Easton was the son of the appellee, and at 
the time of the fatal injury, a boy about ten years of 
age, and on the evening in question just prior to his 
injury, he was on the side walk near the entrance to 
the garage referred to, in company with two other 
boys; and was rolling his hoop along the sidewalk. 
Charles Nees, one of the boys mentioned, was about 
twelve years of age; and was a witness In the case. 
He testified about the occurrence that resulted 
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in the 
injury and death of the deceased, as follows: ‘‘I was 
at the Union Auto Company’s garage with George 
Loomis and Lewis Haston, and we had come from the 
town library. Just prior to the time Lewis Easton was 
injured, I was standing next to the drive way, and 
George Loomis was about fifteen feet north of the 
drive way. I was north of the drive way. Lewis Has- 
ton was rolling a hoop on a public sidewalk and was 
coming from the south toward the north. Glenn Ward 
came from the north on Kentucky street. He came 
down the pavement from the north and ran into the 
driveway. Lewis Easton was coming from the south 
and came up to the drive way. Glenn Ward turned in 
the drive way and hit and knocked him in the garage, 
and ran over him with the front and back wheel. The 
car ran over his stomach.’’ He also testified, that the 
appellant Glenn Ward did not sound any horn or give 
any warning when he drove into the drive way and 
crossed the sidewalk; and that ‘‘when Glenn Ward 
started to turn into this drive way, Lewis Haston was 
three or four feet from the doorway on the south 
side.’’ At the conclusion of the evidence, at the in- 
stance of the appellant, the jury were instructed to 
make a special finding, namely, ‘‘Did the defendant at 
the time of the accident which resulted in the death 
of Lewis Easton, act wantonly, wilfully and with reck- 
less disregard of the rights of the deceased?’’ And 
the jury found that he did. The trial resulted in a 
verdict and judgment in favor of the appellee for 
$1500.00. This appeal is prosecuted from the judg- 
ment. 

Several grounds are urged for reversal of the 
judgment. It is insisted, that the verdict and special 
finding, that the defendant was guilty of wanton and 
wilful conduct, is contrary to the evidence. It is suffi- 
cient to say with reference to this contention, that 
there was no motion made by the appellant to set 
aside the special finding of fact in the court below; 
and it is the well settled rule that under these cireum- 
stances the appellant is conclusively bound by the 
special finding; and cannot 
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question it on appeal. 
Brimie v. Belden Mfg. Co. 287 Ill. 15. Ideal Electric 
Co. v. Penn Mutual Life Ins. Co. 189 Ill. App. 331. 
Viewing the appellant’s contentions from this point 
of view, it is needless to discuss o1 determine the ques- 
tions raised by appellant’s brief concerning alleged 
matters of contributory negligence. 

It is contended, that the court erred in excluding 
the opinion of the witness A. T. Brady, concerning 
the speed of the appellant’s car when he ran up the 
drive way. In view of the fact that Brady testified, 
that he did not see appellant’s car until it had struck 
the boy, it seems apparent that he was not qualified 
to have an opinion about the speed at which the car 
was driven up the drive way to the point of its im- 
pact with deceased, and we conclude therefore, that 
the court did not err in not allowing him to express the 
opinion. It is also contended that the court erred in 
holding that the appellant was incompetent as a wit- 
ness to testify in his own behalf. The appellant was 
not competent as a witness to testify generally in this 
proceeding because the adverse party sues as admin- 
istrator, under Sec. 2 Chap. 51 Cahill’s Revised Stat- 
utes. There was no showing made to the court, that 
appellant expected to make some proof which would 
have been competent under any of jthe exceptions 
provided for in the Act referred to. We find no error 
in this feature of the case. Questions of error are also 
raised concerning several instructions given for the 
appellee. We do not deem it necessary for the pur- 
poses of this opinion to discuss in detail the criticisms 
of the instructions made by appellant; some of the 
criticisms are justified and sustained by authority; 
but the errors »ointed out are not of such substantial 
character as to be reversible. The record does not dis- 
close any reversible error; and the judgment is there- 
fore affirmed. 

Judgment Affirmed. 
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April Term, 1926 
The People of the State of Illinois, Defendant in Error, 
VS. 
Shirley Pierson, Plaintiff in Error. 

Writ of Error to Cireuit Court of Pike County 
SHURTLEFF, J. 

Plaintiff in error was convicted in the Cireuit 
Court of Pike County upon two counts in an indict- 
ment charging the illegal sale of intoxicating liquor, 
and has brought the record, by writ of error, to this 
court for review. 

Plaintiff in error contends that the evidence ig in- 
sufficient to warrant a conviction upon either count. 
The abstract furnished contains no index and violates 
Rule 22 of this court and the judgment of conviction 
might well be affirmed upon that ground. We have, 
however, at considerable labor, examined the record 
and the testimony to determine whether an injustice 
has been done to plaintiff in error by this conviction. 

Various witnesses testified that they had pur 
chased intoxicating liquor from plaintiff in error, but 
some of them had grave doubt if the occurrence was 
within eighteen months prior to the indictment in 
this case. There can be little question but that the 
sale of intoxicating liquor to W. S. Binns on the 
evening before Thanksgiving, 1923, was properly 
proven and warranted the jury in finding plaintiff in 
error guilty upon one count. Binns ealled plaintiff 
in errors telephone, either by name or number. It was 
the witness’s best 
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judgement that plaintiff in error 
answered the phone. Witness told plaintiff in error: 
“‘T would like to have ’a half’ delivered to me; no 
one but me.’’ The reply was, ‘‘all right’’ or ‘‘later 
on.’’ Later in the same day a gallon of almost white, 
intoxicating liquor was delivered to the witness by 
some one other than plaintiff in error, to whom the 
witness paid ten or twelve dollars. This testimony is 
not denied. 

Another sale is predicated upon the testimony of 
one Ervin and Robert A. Williams to the said Wil- 
liams in the fall of 1923. Ervin testified: | was with 
Robert A. Williams. I don’t know what year. I saw 
the defendant and Robert A. Williams right on the 
street. When I first saw defendant he was at home. 
Myself and Williams went to his home. Williams 
stood on the sidewalk and I went over and told Mr. 
Pierson that Williams wanted to see him. Defendant 
told me that he was going out to the place in the car 
and for us to walk down the street and he would pick 
us up. We walked down the street and Pierson come 
along and we got in. We went out in the country on 
the Hldora road. We stopped along there by the Sam 
Williams farm, about one and a half miles from town. 
I was setting in the car. I can’t recall whether both of 
them got out, may be only one got out, anyway, there 
was some hooch produced that was in the weeds. If 
they both got out, I guess Mr. Pierson picked it up, 
undoubtedly he did. Mr. Williams gave me a drink 
and I handed it back. I did not know there was whis- 
key in the weeds. It was in the weeds alongside of the 
road. It was in a fruit jar. It tasted like corn whis- 
key. I have tasted corn whiskey; this was the same. 
This was between 15th October, 1923, and 15th April, 
1925. In my mind they both got out, Mr. Pierson and 
Mr. Williams, at least I thought they both got out of 
the car and walked off that way (indicating), walked 
along the weeds and finally stopped in the weeds. It 
was all 

Page 2 



















6 echoes ost i dso, drow WP in tontaw! nit 
moe ott vd sont anole beqqote sW bro at 
stirs dhroret sides Mei & hit 90 tate ees 


+f Abeer omy mivasin tnt boanborg f | 
as ti budsig mo2roi eM aaeng T)tue toe dt 
dish y ort ingeta ge ell mM Tinea 


-iihn srt lias 3: ‘euabinkica witb 
ute? att amu pine roletlw pasate | met sits 
igh HCE bie CT peadotoOr dtl sroow 
bin suaeit aM dub dow ‘hod yoda aster et 

Ii tere toy, Mod voctt MkapodhT tadol dats | 
Healaw (aad tnot biti) vew talt To. bokinw 
tT caboow orld mb becrwots riled ba 


done in a minute or two. Then Bob, I think 
it was Mr. Williams, I went along to get a drink and 
I took a drink and I don’t know whether they 
brought the rest to town or not. I never got no more. 

Williams testified that he had bought intoxicat- 
ing liquor from plaintiff in error and states that he 
might have bought some between October 15, 1923, 
and April 15, 1925. He was not positive. He testifies 
to the same occurence that the witness Ervin testified 
to, but stated that he thought that occurrence was in 
the spring of 1923, which would be more than eighteen 
months prior to the finding of the indictment. The 
testimony is uncontradicted that it occurred when the 
weeds were tall. Williams further testified that he 
might have had possession of liquor bought of plain- 
tiff in error within a week prior to Thanksgiving, 
1923. He says: ‘‘I could not say. i usually have some, 
can’t remember. ’”’ 

While the testimony of both Hrvin and Williams 
is evasive and they were unwilling witnesses, the testi- 
mony of each is that intoxicating liquor was obtained 
from plaintiff in error at the occurrence in question, 
the witness Williams placing the time in the spring 
of 1923 but the witness Ervin in one statement saying 
positively that it was after October 15, 1923. There 
was no testimony showing that Williams paid for the 
liquor at the time in question, but Williams did testi- 
fy that he had purchased liquor before this time from 
the plaintiff in error. Ervin testified that the hquor 
tasted like corn whiskey ‘‘hooch’’ and stated that it 
would kick you if you drank enough of it. 

Another witness, Hobbs, superintendent of 
streets of the City of Pittsfield and in charge of the 
City Yard, testified in regard to having a half gallon 
of intoxicating liquors at the yard 
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and stated that he 
got it from plaintiff in error and paid him four dol- 
lars for it. Witness kept it in the pump house. He 
stated that he drank a part of it and that it was in- 
toxicating. The witness did not state the exact time 
he purchased this liquor but he had testified before 
the grand jury twice and stated that both testimonies 
before the grand jury applied to the same time. As 
to whether he did not testify before the grand jury 
that he purchased this liquor from plaintiff in error 
and had it at this city yard in 1924, the witness first 
stated that he did not remember whether it was in 
1924 or not, and later said he might possibly so have 
testified. 

While the Hobbs testimony does not fix a date 
to bring the sale within eighteen months prior to the 
finding of the indictment, there is positive testimony 
as to the Williams transaction that it occurred be- 
tween October 15, 1923, and April 15, 1924, and if the 
jury believed this testimony to be true, beyond a rea- 
sonable doubt, it would warrant a conviction upon 
the second count. We can not see that any injustice 
has been done plaintiff in error by this conviction, and 
for failure to comply with the rules of this court in 
filine abstract, the judgment of the Cireuit Court of 
Pike County is affirmed. 

Affirmed. 
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SvAre OF ILLINOIS,  ,; —— 
APPELLATE GOURT fomeee 


“ 


47TH. DISTRICT, 





MARCH TERM, A. D. 19260” 


2431.4. 643 


TERM NO. 40. AG. NO.S1. 


PLEASANT BURNETT, et al, : 
Appellees, : 
:  APPRAL FROM 


en) VOW : 
: MADISON 
WOOD RIVER LUMBER & : 
SUPPLY 00O., et al, : CIRCUIT COURT. 
(Wood River Lumber & : 
Supply Co., : 
Appellant. ) : 


OPINION by BARRY, J. 


Appellees, Pleasant Burnett and wife, filed a bill in 
which they averred that their note for $1375.00 to the Yood River 
Lumber & Supply Company was secured by a mortgage upon certain real 
estate and that the Home Building & Loan Association held a prior =~ 
mortgage upon the same premises; that. in July 1924, a judgment 
was procured against them by the Wood River Lumber & Supply Company 
A. the Circuit Court of Madison Gowmty for the sum of $162.40, that 
being the interest upon the said note for $1375.00; that the several 
parties entered into an agreement with the Chicago Title & Trust 
Company whereby that company agreed to take over and purchase the 
notes held by the ‘ood River Lumber & Supply Company and by the 
said Loan Association; that pursuant to said agreement the 
‘Burnetts executed a new note and mortgage in favor of the Chicago 
Title & Trust Company in an amount sufficient to satisfy and dis- 
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charge the two mortgages aforesaid; that the said Chicago Title 

& Trust Company forwarded to the First State & Savings Bank of 
Wood River said sum of money where it was held in trust by said 
bank for the use and benefit of the two mortgagees; that said money 
was received by said bank on July 12, 1922, and that the balance 
thereof, after the payment of the Loan Association mortgage, re- 
maingd on deposit to the account and eredit and for the use of the 
Vood River Lumber & Supply Company until November 1922, when said 
bank became insolvent and closed its doors. 

The bill further avers that said Wood River Lumber & 
Supply Company agreed with said Burnetts that when they had nego- 
tiated a loan from the said Chicago Title & Trust Company and the 
money was received by the said bank to the account of said ood 
River Lumber & Supply Company, that the latter company would at 
once cancel its note and mortgage but that altho said money was 
received by said bank and was held by it to the accowmt and for 
the use of said Wood River Lumber & Supply Company, yet it had 
failed and neglected to obtain its money from said bank, but 
suffered and permitted the same to remain in said account until 
the bank became insolvent and the same was lost. ‘The bill prayed 
that the Wood River Lumber & Supply Company be restrained from 
collecting its said judgment and that the said note held by it 
against the Burnetts be surrendered and canceled. Issues were 
joined and a decree rendered in accordance with the prayer of 
the bill. 

There is no evidence tending to prove the averments of 
the bill that the Chicago Title & Trust Company agreed to take over 
and purchase the said mortgage notes. ir. Burnett testified that 
about the first of January 1922, he told Ir. Reis, secretary of 
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the Wood River Lumber & Supply Company, that he was thinking of 
getting a loan at the bank that would be large enough to take up 
both mortgages and that lr. Reis said they would be pleased to 
have their money. He further testified that about a week later 
he met Mr. Reis at the First State & Savings Bank, at lr. Barnett's 
desk, and that they talked the matter over about getting a loan; 
that Mr. Barnett, who was an employee of the bank, told Mr. Reis 
that he was going to let Mr. Burnett have a loan of $4,000.00 to 
take up his mortzages, That Mr. Reis then said to Mr, Barnett:- 
"Whenever this man (Burnett) gets his papers ready then I will get 
my money of you, I will have nothing more to do with this matter 
and not look to him any farther for any paye” There is no further 
evidence to support the averment of the bill that the Wood River 
Lumber & Supply Gpmpany agreed with the Burnetts that when they 
had negotiated a loan and the money was received by the bank to 
the account of said Wood River Lumber & Supply Company, that it 
would at once cancel its note and mortgage. Ye find no evidence 
in the record to the effect that any of the proceeds of the loan 
from the Chicago Title & Trust Company were ever placed in the 
bank to the eredit or account of the Wood River Lumber & Supply 
Company e In fact it appears that it was placed on deposit 

ina general real estate loan account and that Ir. Barnett was 
the only person authorized to draw checks against that account. 

We are of the opinion that the averments of the bill were not 
proven. 

It appears from the averments of the bill that about 
two years after the alleged agreement was made the ood River 
Lumber & Supply Company sued the Burnetts and recovered a judg- 
ment for $262.40, being the interest then due on the $1375.00 
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mortgage note. Counsel for the Burnetts say that the theory 

of their biil is that the note was paid by reason of the alleged 
agreement in 1922, The defense of payment could have been made 
in the suit brought to recover the interest on the note, 

Hofmann vs, Burris, 210 Til. 587. In their brief and argument 
counsel say, that they attempted to make that defense in the 
former suit but were not permitted to do so. There is nothing 
in the record to show that this is true, but even if there were 
such & showing a court of equity will not sit as a court for 

the correction of errors committed by a court of law, Clark vs. 
Chandler, 286 Ill. 180. If the court erroneously refused 

to permit the presentation of the defense of payment the Burnetts 
should have appealed from the judgment instead of appealing to a 
court of equity. Se far as the record shows the defense of pay- 
ment may have been presented and passed wpon and decided against 
the Burnetts in the action at law. At any rate it is a defense 
which should have been presented & at that time. 

If the note was paid in 1922 by reason of the alleged 
agreement the WYood River Lumber & Supply Company was not en- 
titled to recover interest on the note in 1924, The court could not 
have properly rendered a judgment for the interest if the note 
had been previously paid. The question as to whether the note 
was paid in 1922 was directly involved, or could have been made 
an issue, and is now res judicata. Former adjudication may be 
considered by a court of equity, altho not averred in the answer, 
where the fact fully appears from the bill itself, Hofmann vs. 


Burris, supra. 
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There is no averment in the bill indicating that the 
judgment was procured through fraud, accident or mistake, and no 
excuse is averred or proven for a failure to make the defense of 
payment in the suit to recover interest on the note. It is no 
ground for relief in equity against a judgment at law that the 
judgment is wrong in law or fact, or both, if the complaining 
party had an opportunity to make his defense at law and omitted 
to do so, Martin vs. le Call, 247 Ill. 484. A court of equity 
will grant relief when a judgment is procured by fraud, accident 
or mistake, but no aid will be extended merely for errors inter- 
vening in the progress of the cause or entry of the judgment, 
Central 5.&G. Exchange, vs. Pine Tree Lumber Company, 140 ApDpe 
471; Italiana vs. Papa, 204 Appe 345. If the court erroneously 
refused to allow the Burnetts to offer their defense of payment 
when sued for the interest their remedy was by an appeal from 

the judgment and not by an appeal to a court of equity. The 
decree is reversed and the cause remanded with directions to 


dismiss the bill for want of equity. 


— 
REVERSED AND REMANDED 


WITH DIRECTIONS. 
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AG. NO. 170 


2431A.623 


EMIL N. KIEFER, et al, 


Appellees, ; APPEAL PROM 
ee St. CLARE 
CATHERINE M. REIS, et al. :  GIRCGUI?T COURT. 

Appellants. : 


Barry, Je ~ Appellants, who are husband and wife, employed 
appellee, Kiefer, to erect a dwelling on the wife's real estate. 
It was understood that Kiefer would purchase the necessary 
lumber and mill work from the East St. Louis Lumber Company, 
of which the husband was managere The husband superintended 
the construction of the building as his wife's agente When 
built the possession of the house was delivered to appellants. 
‘Kiefer filed a bill to foreclose a machanies lien for the val- 
ance: alleged to be due mier the original contrace and for 
exvras and made the States Savings & Loan Association a defendant. 
averring that it held a mortgage on the premises but that the 
lien thereof was subject to the lien of the complainant. 
Appellants were also made defendants to the bille ‘The Loan 
Association set up in its answer that before it made the loan 
to appellants, Kiefer delivered to it an affidavit in which he 
Tepresented that all bills for labor and materials used in the 
aonstruction of the house had been paid and that by reason there 
of he waived his right to a prior lien; that under a’ provision 
in the mortgage it was entitled to, and asked the Court to tax, 
— reasonable solicitor's fee as costs. ; 
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Appellants answered that they were not indebted to 
Kiefer in any sum; that he had been fully paid and his bill 
should be dismissed for want of equity; that the contract was 
not as set forth in the bill; that the extras were not furnished 
to the amount claimed; that Kiefer failed to comply with his 
contract; that the house was not built in a workman-like manner; 
that appellants had paid to sub-contractors and had assumed 
the payment ofaccounts for labor and materials to an amount 
greater than that due to Kiefer. Issues were joined and the 
cause referred to the Master in Shancery who reported the evidence 
with his conclusions of law and fact. Appellants filed objections 
and exceptions which were overruled and a dearoe/ rendered in 
favor of Kiefer for %5027.64. 

Appellants averred, in their answer, that the ‘ast 
Ste Louis Lumber Company was a sub-contractor and had furnished 
labor and materials used in the construction of the house to the 
amount of $5476.11 and that with the consent of Kiefer and all 
parties concerned appeliants assumed the payment of that bill. 
The Master and the court refused to allow the appellants credit 
therefor, and one of the errors assigned is that the Court erred 
in not allowing appellants credit for the amount they paid to the 
Rast St. Louis Lumber Company. It will be observed that appellants 
did not claim, in their answer, that they had actually paid said 
bill, but simply that they had assumed it. A defendant cannot 
avail himself of any matter of defense not stated in his answer, 
even though it appears in the evidence, 'illard vs. Willard, 
221 Tlle 86. 

If appellants simply assumed the bill of the “ast 
St.) touts Lumber Company that would not release Kiefer from 
liability therefor unless the Lumber Company agreed to look 
' golely to appellants for payment thereof,, Fish vs. Glover, 
154 Till. 86-91. In other words, Kiefer would not be relieved 
- from liability unless a novation was relied upon in thse answer 
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and Beets oe by the proof. The averments of the answer were 
‘insufficient to show a novation. In order to effect a novation 
there must be a clear and definite intention on the part of all 
concerned that such is the purpose of the agreement, for it is a 
well-settled principle that novation is never to be presumed, 
20 ReCeole 566. It is essential to a novation that all parties 
to the original contract consent to the substitution of the new 
one, Valker vs. Jood, 170 Tll. 463. 

Kiefer denied that he consented to the changee l'FrSe 
Reis was the owner of the premises and one of the parties in- 
debted to Kiefer. ‘There is no evidence that she consented to the 
arrangement. Her husband was acting as her agent in looking 
after the construction of the building and he was also agent for 
the Lumber Company. He says that with the consent of Miefer he 
assumed Kiefer's debt to the Lumber Company by crediting wiefer 
on the books of the company for the amount of the bill and by 
charging the said amount to himself. There is no competent 
evidence to show that any other officer of the Lumber Jompany 
agreed to that arrangement or that the Lumber dompany agreed 
to look solely to the husband for the payment of its bille ‘Te 
Reis, as agent for his wife, and also as agent for the Lumber 
Sompany, could not make a valid and binding agreement in that 
regard, 20 R.@.l. 362; Kirchman vs. Standard Soal do.,\ 112 Towa, 
668; 684 Ne’. 939-4 

Appellants did not elaim that they actually paid the 
bill of the Lumber Gompany and they have failed to prove @ novation. 
Tt follows, necessarily, that the Court did not err in refusing 
to allow them eredit for the amount of said bill. 

Kiefer's original bid for the construction of tthe house 
was $8647.00, but he averred and testified that "r. /Reis agreed, 
before he made the bid, that if he was the lowest bidder, they 
would pay him $500.00 more than his bid. This was denied by 
Reis, but Kiefer produced a slip of paper bearing figures made 
by Reis which tended strongly to corroborate Kiefer's elaine 
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Ye would not be warranted in holding that the dourt erred in its 
finding in favor of Kiefer in that regard. 

Appellants insist that the Court erred in taxing a 
solicitor's fee of 5400.00 in favor of the Loan Association as a 
part of the costs; that such fee should not be included in the 
lien of Kiefer as a part of the costs, and that Kiefer should 
not be authorized to sell the property to pay said fee; that “iefer 
brought the Loan Association into the case and failed in his claim 
of priority and that the Court should have apportioned the costs 
so that Kiefer would be required to pay an equitable pprtion 
thereof. The only error assigned in regard to the matters afore= 
said is that the Court erred in allowing a solicitor's fee of 
$400.00 to be taxed as costs against appellants. We are not at 
liberty to consider alleged errors that are not assigned on the 
records 

The mortgagor may, by 2 provision of the mortgage, bind 
himself not only to indemnify the mortgagee forsolicitors fees in 
ease of foreclosure, but also for any such fees paid out or in- 
curred by the mortgagee in any collateral litigation to whiek he 
may be 3 party by reason of his relation to the debt or the mortgage 
securing the same, Huber vs. Brown, 243 Tll. 2746 In the case at 
bar appellants expressly agreed in their mortgage to the Loan 
Association, that if the latter should be made a party to any suit 
or proceeding at law or in equity, the Court in which the proceed- 
ings were brought should fix a reasonable solicitor's fee and tax 
the same in favor of the mortgagee as a part of the costs to be 
paid by appellants, and that the premises should be held liable 
for the payment of the samée si feioee case, supra, the mortgagee 
was made a. defendant to a mechanics lien proceeding in which 
ht) aewtwed that the lien of the mortgage was subject to that of 
the complainant, and the complainant failed to establish its elain, 
as in the case at bare Under a provision similar to the one in 
question the Court held it was proper to alhow the mortgagee @ 


- solicitor's fee in the mechanics lien proceeding to be raid by 
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the mortgagor. Appellants have no just cause to complain of the 
allowance of the solicitor's fee to the mortgagee in accordance 
with their contract. 

It is argued that the Court erred in allowing Kiefer 
$203.61 for liability insurance and contractors fees; that it 
has been held that a contractor is not entitled to a lien for 
liability insurance and that as there is nothing to show ~ how 
mush of the said sum was for insurance the decree should be re- 
versed. It is sufficient to say that if the Court made such an 
allowance appellants have failed to show it in their abstract. 
Cowmmsel for Kiefer deny that such an allowance was made. fF 
- gannot presume that the Court allowed improper items, nor go to 
the record in search of errors upon which to reverse a decree. 

It is finally suggested that appellants claim they are 
entitled to various credits on account of changes in the plans, 
and for the reason that the house was not constructed in a workman- 
like manner, and that the defects materially lessen the value of 
the building. Nothing more is.said as to the various credits to 
which they claim they are entitled beeause of changes in the plans. 
As to alleged defects in construction they say:- “As a reading 
of the abstract of the testimony on this @ question by the SJourt 
is necessary for a proper understanding of the case, we will not 
go into detail in discussing these different items". They then 
State that they placed seven witnesses upon the stand who testified 
it would take from $1800.00 to $2590.00 to remedy the defects. 
They siamarise siaven of the prineipel defects and say that there 
are others. They do not, however, point out any of the testimony 
bearing upon any of the alleged defects but say that the Master 
and the Gourt allowed but $326.00 on account thereof, They con- 
elude their argument on this branch of the ease by saying:- 

"Qn these questions we will merely ask the Sourt to read the 
abstract of the testimony and determine whether or not appellants 
are not entitled to a greater allowance than that made by the 


Master". os 
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The ahstract of the evidence purports to refer to the 
pages of the transcript of the record where it may be found but 
the pages of the record are not numbered in so far as they pertain 
to the evidence. ‘The inference is that the abstract was prepared 
from the Master's report of the evidence. The abstract indicates 
that the evidence bearing upon the alleged defects in construction 

is seattered through 44 pages thereof and 545 pages of the record. 
tt is apparent that the abstract is much condensed, If we read 
the abstract and search out the evidence bearing upon the question 
it may be necessary to go to the record which is not paged. If 

we numbered the pages of the record they may not correspond with 
the pages thereof as shown in the abstract. 

If appellants were seriously contending that the Court 
should have allowed a greater sum for alleged defects in con- 
struction, they should have pointed out the testimony upon which 
they base their contention instead of asking the Court to read the 
abstract of the record not paged and determine whether or not they 
were entitled to greater allowance on accoumt thereof, Trial 
Courts are presumed to have followed the law and the evidence and 
if an appellant thinks the Court has erred it is his duty to point 
out the error to the reviewing Gourt instead of asking that Court 
to search for and determine whether errors have intervened. 

As no reversible error has been pointed out the decree 


is affirmed. 
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Term or Agenda No. 1 
IN THE 
APPELLATE COURT OF ILLINOIS 
FOURTH DISTRICT aa 


MMA RTT =) Lf 
MARCH TERM, A. D., 1926. Noy Se 
he C; : 826 
HARLAN STOCKTON, et al, “Eee eel) Aye 
Defendants in Error. O'S TRick gare Ax k 
oe Error to the Cir- aig 


cuit Court of 


TAMAROA LITTLE MUDDY 
Perry County. 


COAL COMPANY and SAM- 
UEL B. WEINBERGER, 


nanmnnms} QASTA. 643° 


Opinion by Boggs, P..J. 


In January, 1922, defendants in error, Harlan Stockton 
and Gosper G. Stockton, their wives joining them, leased cer- 
tain coal lands in Perry County to Samuel B. Weinberger, 
plaintiff in error. .Weinberger was to pay 4 cents per ton 
as royalty for the merchantable mine run coal taken from 
said lands, with condition that a minimum of 25,000 tons be 
mined and paid for annually, and in case of failure to mine 
that amount as a minimum and to pay for the same within 
thirty days after it became due and within ten days after 
notice of default, the lease was to be forfeited. Weinberger 
subesquently assigned his interest in said lease to the Ta- 
maroa Little Muddy Coal Company, and subscribed for 2524 
shares of the capital stock of said corporation, at a par value 
of $50.00 per share. Weinberger paid $8,000 in cash and 
transferred certain coal lands to said corporation, valued 
by him at over $200,000, in payment for said stock. 

The Tamaroa Little Muddy Coal Company operated said 
mines until it got into some financial difficulties, and failed 
to mine and pay for the minimum amount of coal provided 
for in said lease, and failed to pay its corporation tax for 
the year 1924. On February 10th, 1925, the Stocktons filed 
a bill asking that said lease be cancelled, and that the unpaid 
subscription of plaintiff in error to the capital stock of said 
corporation be made subject to the payment of the debts of 
the corporation. 

Said bill avers the failure of Weinberger and his as- 
signee, the Tamaroa Little Muddy Coal Company, to mine 
the minimum amount of coal provided in said lease, and a 
failure to pay the minimum sum of $1,000 therefor for the 
year 1924. The bill also alleges that the corporation owed 
the complainants the sum of $1,475 and interest, on a past 
due note payable to the Stocktons; also for certain materials 
furnished said corporation, for which a mechanic’s lien claim 
had been filed; and for a bond of $1,000 issued by said cor- 
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poration, with accrued interest, together with the balance 
alleged to be due on said mining lease. The bill further 
charges that the value of the real estate and the mining lease 
assigned by Weinberger to said corporation was much less 
than the par value of the capital stock subscribed for by him, 
and that there was still due from Weinberger for said stock 
at least $108,200; that said corporation was ‘then insolvent, 
and that the unpaid portion of the par value of the capital 
stock owing the corporation by Weinberger should be ap- 
plied on the payment of the debts of the corporation. The 
bill also charges that the debts of the corporation were in 
excess of $100,000, while the assets were not to exceed $20,000; 
and asked for the appointment of a receiver. 

A large number of creditors of said corporation joined 
in filing an intervening petition, setting forth the amount of 
their claims and asking that a receiver be appointed for said 
corporation, and that their petition be taken in conjunction 
with the original bill filed in said cause. 

To said bill, plaintiff in error and the Tamaroa Little 
Muddy Coal Company filed separate answers. In his answer, 
plaintiff in error admitted the making of said lease to him; 
admitted the assigning of the same to the Tamaroa Little 
Muddy Coal Company; denied the violation of the terms of 
said lease; denied any information as to whether said lease 
had been cancelled; admitted the furnishing of certain ma- 
terials by defendants in error, as alleged in said bill, but de- 
nied information with reference to the amount of the same, 
or as to whether any claim had been filed or as to whether 
defendants in error were entitled to a lien; admitted that 
he was a subscriber for 2524 shares of the capital stock of 
said coal company, and averred that he paid therefor $8,000 
in cash and assigned to said corporation property in value 
in excess of $200,000. Disclaimed any knowledge or informa- 
tion as to the truth of the averment that defendants in error 
hold a note of $1,475 and a bond for $1,000 given by said cor- 
poration; disclaimed any knowledge as to whether the fran- 
ehise tax had or had not been paid; denied the allegation 
that said corporation had been mismanaged by its officers. 

As the Tamaroa Little Muddy Coal Company does not 
join in the writ of error in this case, it will not be necessary 
to specifically set forth their admissions, denials and aver- 
ments in its answer, further than to say that said defendant 
denied that defendants in error were entitled to a mechanic’s 
lien for materials furnished; averred that it had tendered to 
defendants in error the full amount owing to them on ma- 
terials, and for the balance owing on said lease; denied mis- 
management on the part of its officers, ete. 

A trial was had in open court, and on the termination 
of said hearing the court found that defendants in error were 
entitled to the mechanic’s lien claimed by them, and to a 
decree for the amount of the note and bond set forth in said 
bill, together with interest thereon to the date of the decree; 
and also found that the Tamaroa Little Muddy Coal Company 
and plaintiff in error were liable to defendants in error on a 
judgment theretofore taken against said parties in the sum of 
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$6,384.29, which together with the interest amounted to $6,- 
856.70, and entered a decree against said parties for said last 
amount. The court also found that the real estate trans- 
ferred by plaintiff in error Weinberger to the Tamaroa Little 
Muddy Coal Company did not exceed in value the sum of 
$60,000, which together with the $8,000 paid in cash made a 
total paid in in cash and property of $68,000; that plaintiff 
in error was still owing said corporation on the stock issued 
to him, in the sum of $126,200; that said corporation was 
insolvent; that it had not paid its franchise tax for the year 
1924; that a warrant in the nature of an execution was issued 
to the sheriff of Perry County by the Secretary of State; 
that on May 4th, 1925, after this suit had been brought, said 
corporation paid said franchise tax and penalties, ‘‘and by 
appropriate proceedings was reinstated as a corporation in 
the State of Illinois.’”’ Two receivers were appointed by 
the court for said corporation. Other findings were made by 
the court, having to do with the rights of said intervening 
petitioners, but which, in view of our holdings in this case, 
it will not be necessary for us to refer to at this time. Samuel 
B. Weinberger is the only person prosecuting this writ of 
error, and the question for determination is, as to whether, 
so far as the record touching his interests in said cause is 
concerned, the same is sufficient to sustain the decree entered 
against him by the trial court. 

It is first contended by plaintiff in error that the bill 
does not state a right of action against him under the cor- 
poration statute as it existed at the time said bill was filed, 
and that, even though it be conceded that the allegations of 
the bill are sufficient, that the proof offered in support of 
the same does not warrant said decree. 

The general corporation act of 1919 (Cahill’s Stat. chap. 
32, sec. 51) provides: 

‘‘Stockholders shall not be held liable for the debts of 
a corporation (incorporated under the law of this State) be- 
cause of any unpaid portion of stock liability, until the cor- 
poration has been adjudged bankrupt, or an execution upon a 
judgment or decree of a court of record for the payment of 
money, after demand made by the officer, has been returned 
‘no property found’ or has remained unsatisfied for ten days 
after such demand, or the corporation has dissolved or ceased 
doing business, leaving debts unpaid.’’ 

Section 52: ‘‘After such adjucation of bankruptcy, or 
after the execution has been so returned, or has remained 
unsatisfied for more than ten days, after demand made, or 
after dissolution or cessation of business leaving debts un- 
paid, any creditor may bring suit in equity, in any court 
having general jurisdiction in the county within which the 
principal office of the corporation is located, against all per- 
‘sons who are liable in any way for the debts of the corpo- 
ration, by joining the corporation in such suit. Hach stock- 
holder may be required to pay his pro rata share of such 
debts and liabilities, to the extent of the unpaid portion of 
the stock, after exhausting the assets of such corporation. 
If any stockholder shall not have property enough to satisfy 
his portion of such debts or liabilities, then the amount shall 
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be divided among all of the remaining solvent stockholders 
to the extent of their then unpaid stock liability.’’ 

The allegations of said bill, relied on as a basis for said 
decree, are: ‘‘that since its organization, said corporation 
has been mismanaged by Samuel B. Weinberger and its other 
officers, and has become insolvent because of such misman- 
agement; that the corporation has practically ceased busi- 
ness, and that by reason of its mismanagement and the dere- 
liction of its officers, the State of Lllinois has forfeited its 
charter; that the attorney general is now about to bring pro- 
ceedings to oust said corporation from its corporate fran- 
chise; that the corporation is in default in the payment of 
its franchise tax for the year 1924, and the secretary of state 
of the State of Illinois, on the 10th day of November, 1924, 
issued a warrant directed to the sheriff of Perry County, di- 
recting said sheriff to collect from said corporation the sum 
of $90 franchise tax, and penalties; which said warrant has 
the same effect as an execution against the property of said 
corporation; that the amount due from said corporation as 
shown by said warrant has remained unsatisfied for more 
than ten days after demand made,—and that said corporation 
is wholly insolvent.’’ 

While in June, 1919, prior to the passage of the sections 
of the statute above set forth, a creditor of an insolvent cor- 
poration might proceed in equity against its stockholders 
without any call being made by the corporation or the bank- 
ruptey court, (Edwards v. Challenger, 245 IIll., 231-244), yet, 
as the statute now stands, before such bill can be maintained, 
one or the other of the following conditions must exist: (a) 
the corporation must have been adjudged bankrupt; (b) or 
an execution upon a judgment or decree of a court of record 
for the payment of money, after demand made by the officer, 
has been returned ‘‘no property found’’; (¢) or has remained 
unsatisfied for ten days after such demand; (d) or the cor- 
poration has dissolved or ceased doing business, leaving debts 
unpaid. 

An examination of the bill discloses that there is no aver- 
ment that said corporation has been declared bankrupt; nor 
is there an averment that an execution has been issued against 
said corporation and returned ‘‘no property fund’’; nor is 
there an averment that an execution had been issued and a 
demand made and payment had not been made within ten days 
thereafter; nor does said bill aver that said corporation has 
ceased doing business or has been dissolved, leaving debts un- 
paid. Counsel for defendants in error practically concede 
that this is true, but insist that the averment that the cor- 
poration had practically ceased business is sufficient. Weare 
of the opinion and hold that this averment does not amount to 
an averment that the corporation has ceased doing business. 
It is further insisted by counsel for defendants in error that 
the averment that the franchise tax had not been paid, and 
that a warrant had been issued therefor and that it had not 
been paid, is a sufficient averment to meet the requirements 
of the statute. Even though it be conceded that the warrant 
issued by the secretary of state should have the same effect 
under the statute as the issuance of an execution, an exam- 
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ination of the record discloses that there is no proof that a 
demand was made on the corporation under said warrant; so 
that the evidence does not support the bill as to said averment. 
The allegation of insolvency does not bring the bill within the 
provisions of the statute, so that averment will not aid the 
lack of the statutory averments. In connection with the aver- 
ment of the insolvency of said corporation, the intervening 
petition filed by the creditors of said corporation contains the 
following: ‘‘That the market for coal is in such shape that it 
is almost impossible for an ordinary mine in southern Illinois 
to operate at a profit, but it is represented that if this prop- 
erty is held intact as one general mining plant, by means of a 
competent receiver, that within a year or a year and a half, 
there will be a general resumption of the coal business, so 
that this mine can be operated at a profit, and its debts be 
paid.’’ 

It is next contended that the finding of the court that the 
property turned over by plaintiff in error to said corporation, 
together with the cash payment, was worth only $68,000, is not 
supported by the evidence. 

The evidence offered on the part of defendants in error, 
tending to show that said property was greatly over-valued, 
is not satisfactory. Neither is the evidence offered by plain- 
tiff in error, to the effect that its value equaled or exceeded 
the amount owing by him for said corporation stock, satisfac- 
tory. Inasmuch as this case will have to be reversed, we will 
not further discuss the evidence in connection with the value 
of said property. The law is, that while stock may be paid 
for in property, it must be taken at its fair cash market value. 
Farwell v. Great Western Telegraph Co., 161 IIl., 522-532; 
Sprague v. National Bank of America, 172 Ill, 149-169; Gul- 
lett vy. Chicago Title & Trust Co., 230 Tll., 373-408; Dee Co. v. 
Proviso Coal Co., 290 Ill., 252-258; Linden Bros. v. The Prac- 
tical Electricity & Engineering Publishing Co., et al., 309 IIl., 
132-136. Where a party conveying to a corporation property 
in payment for stock issued to him, is also heavily interested. 
in the corporation and one of its managing officers, if the cor- 
poration becomes insolvent, as between him and creditors 
of the corporation, the burden is on such stockholder to show 
that the property turned over was of the fair cash market 
value placed upon the same by the corporate authorities when 
taken over in payment for said stock. Dee Co. v. Proviso 
Coal Co., 212 Ill., App. 400-405; aff’d, 290 Il.. 252-256. 

Tt is also contended by plaintiff in error that, even though 
it be conceded that the averments of the bill are sufficient to 
authorize the filing of a bill of this character by a creditor, 
and even though it be conceded that the property turned over 
in payment for stock issued to him was over-valued (as con- 
tended by defendants in error) that the decree rendered 
against him in favor of The Murphy-Wall State Bank & Trust | 
Commany, 1s erroneous. 

That claim is nowhere referred to specifically in the orig- 
inal bill. In the intervening petition it is referred to as a 
judgment, the averment being ‘‘that the defendant Tamaroa 
Little Muddy Coal Company, through its officers, became in- 





debted to the Murphy-Wall State Bank & Trust Company in 
the approximate sum of $6,500, which debt has been reduced 
to a judgment and is now a judgment of record, unpaid, in the 
circuit court of Perry County.’’ All the relief asked by said 
petition, so far as disclosed by the abstract of the record, is 
for the appointment of a receiver. In other words, no relief 
as asked against plaintiff in error. The judgment was not 
offered in evidence, and there is nothing in the pleadings or 
proof showing the date of the same. The court finds the date 
of the judgment to be March 17th, 1924, and that the same 
then was for $6,384.29, and that on May 28th, 1925, being a 
year, two months and one day later, the judgment with the 
interest thereon aggregated $6,856.70, being $100 in excess of 
the amount of said judgment and interest at the rate of 5¢ 
per annum from the date the court finds said judgment was 
rendered. It would therefore appear that the point urged 
by plaintiff in error against the decree in favor of the Mur- 
phy-Wall State Bank & Trust Company, is well taken, and 
that the court erred in this regard. 

It is also contended that the evidence fails to support the 
decree rendered against plaintiff in error in favor of the 
Stocktons, for the reason that the note and bond referred to in 
the bill of complaint were not offered in evidence. In answer 
to this contention, counsel for the Stocktons insist that there 
was a stipulation waiving such proof. There is nothing speci- 
fically showing that counsel representing plaintiff in error was 
one of the counsel entering into said stipulation, but as this 
case is to be reversed, it is not very material at this time. On 
another hearing, that objection can be obviated. Hven though 
it be held that the stipulation was entered into by counsel 
representing plaintiff in error, there is nothing in the plead- 
ings or in the stipulation to show that the bond in question was 
due at that time, or the date of the same or the interest which 
said bond was bearing. 

It is a fundamental rule of equity pleading that the 
allegations of a bill, the proof and the decree must correspond, 
and that the decree cannot give relief which the facts disclosed 
by the evidence would warrant, where there are no averments 
in the bill to which the evidence can apply. Stearns v. Glos, 
235 Ill., 290; Kelly v. Kelly, 293 Ill., 169-173. It might be 
further observed that there is no proof whatever with refer- 
ence to steps having been taken by the secretary of state to 
have the charter of the Tamaroa Little Muddy Coal Company 
forfeited. 

For the reasons above set forth, the judgment and decree 
of the trial court will be reversed and the cause will be re- 
manded for further proceedings not inconsistent with the 
opinion herein. 

Reversed and remanded. 
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Opinion by Boggs, P. J. 


John I. Rooney died at Anna, Union County, Illinois, 
January 20th, 1917, intestate, leaving him surviving appellee, 
his widow, and seven children, three of whom were under 
eighteen years of age at the time of his death. Agnes M. 
Rooney, appellee herein, was appointed administratrix of his 
estate. 

Prior to and at the time of his death, said deceased was 
the owner of five lots in Anna, Illinois, one of which lots was 
occupied as a homestead. The personal property was insuffi- 
cient to pay his indebtedness, and a petition was filed in the 
county court of said county to sell said above described real 
estate to pay the indebtedness owing by said estate. Said 
real estate was sold for the sum of $2,500.00, which, together 
with certain goods and chattels, appraised at $103.75, was all 
of the assets of said estate, as shown by appellee’s final re- 
port. Appellants filed a claim against said estate for $323.86, 
which was allowed by the county court as a sixth-class claim. 
The assets as shown by appellee’s final report were insufficient 
to pay the sixth-class claims, the distributive shares of appel- 
lants as shown by said report being $128.20. 

To said final report, appellants filed certain objections, 
as follows: First, that appellee failed to charge herself with 
$275.00 of assets belonging to said estate. The second objec- 
tion was general. The third objection was to the amount of 
$473.10 claimed by appellee as the value of her homestead. 
The fourth objection was to the item of $236.00 for the value 
of the widow’s dower interest in the premises sold. The fifth 
objection was to the item of $1,100.00 allowed appellee as her 
widow’s award. The sixth objection was to the item of 
$118.00 for funeral expenses and $35.00 for medical attend- 
ance during the last illness of the deceased. 

On hearing, the county court reduced the allowance for 
the widow’s homestead from $473.10 to $432.70; the dower 








interest from $236.00 to $216.35, and also sustained in toto 
the objection to the item of $35.00 for medical attendance. 
All other objections to said report were overruled. Appel- 
lants perfected an appeal to the circuit court, and on hearing 
in the circuit court, the objection was sustained to the item 
of $473.10 for the value of appellee’s homestead, and to said 
item of $35.00 for medical attendance. All other objections 
before said court were overruled, and judgment was entered 
accordingly. From that judgment, appellants prosecute this 
appeal. 

In the petition filed by appellee in the county court to sell 
real estate to pay debts, she makes the following allegation: 
‘‘That there has come to her hands as such administratrix 
personal estate of decedent amounting to $378.75.’’ In the 
statement of assets made a part of said petition as Exhibit A, 
she shows that said item is made up of personal property 
taken by her on her award, appraised at $103.75, and of: 
‘amount, notes and accounts inventoried, doubtful, $275.00.’’ 
It is the duty of appellee to collect said notes and accounts, if 
they are collectible. If said notes and accounts are not col- 
lectible, and the evidence should so show, then appellee would 
be entitled to file said notes and accounts in the county court 
for the benefit of said estate, and take credit therefor on her 
final report. 

As to the item of $118.00 for funeral expenses, the only 
evidence in the record is to the effect that the total amount 
paid in settlement of the same was $104.00. Said credit should 

therefore be reduced accordingly. 

It is also contended by appellants that the court erred in 
allowing the item of $216.35 for appellee’s dower interest. 

We are of the opinion and hold that the court properly allowed 

said credit, as the evidence clearly establishes appellee’s right 

thereto, and the amount, as fixed by the county court, is not 

shown to be excessive. 

It is contended by counsel for appellants on the objection 
to the item of $1,100.00 for widow’s award: 1, that the allow- 
ance made by the appraisers was never approved by the court. 
2, that there is nothing to show that the allowance was paid 
over to the widow. 3, that the same should have been paid to 
her in quarterly installments. 

On the proposition that the widow’s award as allowed by 
the appraisers must be approved by the county court, we hold 
that this point is not well taken. While ordinarily it is the 
practice of county courts to approve the award made by the 
appraisers, this is not an absolute necessity, especially where, 
as in this case, no objection has been made to the amount so 
allowed. Miller v. Miller, 82 Ill., 463. On the second proposi- 
tion, the widow in this case is the administratrix of the estate, 
and the funds belonging to said estate were in her hands, and 
it was therefore not necessary that she show that she as 
administratrix paid over to herself as widow the amount of 
her award, in order for her to have the benefit of the same. 
On the last proposition, we hold that the provision with ref- 
erence to paying over the amount allowed for minor children 
in quarterly installments has reference to an estate where the 
widow is not the administratrix, as in this case. 

Counsel for appellants contends that appellee abandoned 
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her homestead in the premises left by her deceased husband. 
It is not very material in this case as to whether or not appel- 
lee abandoned her homestead, for the reason that the circuit 
court disallowed the item claimed by her for her homestead. 
She did not appeal from this order of the court, and is there- 
fore bound by the same. Appellants are therefore not in a 
position to make complaint in reference thereto. 

It is further contended that said homestead interest was 
not sold in said proceedings, for the reason that the consent 
of the widow to the sale of her homestead and dower interest 
was not acknowledged. Counsel takes a double position in 
regard to this matter: first, that the homestead was aban- 
doned, and next, that it was not sold. It was not necessary 
that the consent of the widow to the sale of her homestead and 
dower interest in said premises should be acknowledged. All 
that was necessary was that she file her consent in writing to 
the sale of the same, and this she did. We think that the 
record clearly shows that both the homestead and dower inter- 
ests of appellee in.the premises in question were sold under 
said petition to sell real estate to pay debts. Merritt v. Mer- 
ritt, 97 Ill, 248; Richards v. Trubey, 250 II1., 57. 

Appellants are in no position to complain as to the sale 
of the real estate, for the reason that it is stated in their brief 
and argument that appellee ‘‘reported to the court that she 
had sold the property (real estate, which included the home- 
stead) for $2,500, and that she had the money as assets of the 
estate; the court approved the report of sale; the purchaser 
is satisfied with what he got for his money; she has made her 
final report, charging herself with that amount; there is no 
objection made to that item.’’ 

Appellee filed no brief in this case, and under our rules 
we would have been authorized in reversing the case pro 
forma. However, we deemed best to consider the case on the 
merits. 

For the reasons above set forth, the judgment is affirmed 
as to all of said items, except the item of $275.00 which ap- 
pellee failed to account for in her final report as part of the 
assets of said estate; and as to the item of $118.00 for funeral 
expenses, which we hold should be reduced to $104.00 under 
the evidence in the record. As to these two items, said cause 
is reversed and remanded. 

Affirmed in part and reversed in part, 
and remanded. 
Not to be 
reported 
in full. 
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Opinion by Boggs, P. J. 


Appellee obtained a judgment for $16,000 in the city 
court of East St. Louis against appellant, for injuries sus- 
tained in an automobile accident. To reverse said judg- 
ment, this appeal is prosecuted. 

The declaration consists of three counts. The first 
count charges appellant with general negligence; the second, 
with operating its motor bus at a high and dangerous rate of 
speed ; and the third, with failure to equip its motor bus with 
good and sufficient brakes. Each of said counts avers that 
appellee was in the exercise of ordinary care for his own 
safety, just prior to and at the time of the accident, and 
further charges that appellant’s bus struck the automobile in 
which appellee was riding, with great force and violence, and 
threw him from said automobile, thereby causing-the in- 
juries for which this suit was instituted, alleging damages, 
ete. To said declaration, appellant filed a plea of the general 
issue, and a trial was had, resulting in a verdict and judgment 
as above set forth. 

It is first contended by appellant that the verdict of the 
jury is against the manifest weight of the evidence. The un- 
disputed facts disclose that at the time of the accident ap- 
pellee was riding as a guest and passenger in a Studebaker | 
touring car owned and driven by one George Yoxall. Ap- 
pellee was sitting in the front seat, and between him and the 
driver was a small boy about eight years of age. In the back 
seat was appellee’s wife, a Mr. and Mrs. Flack, and a small 
child. The automobile was traveling in an easterly direction, 
and had reached a point about six miles east of Nashville, 
when it collided with a motor bus belonging to appellant, 
carrying some sixteen passengers. It was about seven o’clock 
in the evening, and was dark and rainy. The side curtains 
on the automobile were up, except the curtain on the left of 
the driver, which had been removed, and the driver testified 
that he was watching the road ahead by looking out to the 
left of the windshield. The highway was an 18-foot concrete 
slab, and at the time of the accident was wet and slippery. 
At the place of the accident, a large furniture truck stood on 
the north half of the pavement, headed west. It was covered 
with a tarpaulin, and was burning dim lights in front. The 
motor bus turned out to the left side of the pavement to pass 








said truck, as the automobile in which appellee was riding 
attempted to pass the truck on the right. The motor bus and 
the automobile came together with great force, and appellant 
was found after the collision under the front axle of the 
motor bus. The motor bus was standing after the accident 
with all four wheels off of the pavement on the south side. 
One of the front wheels was damaged by the impact with the 
automobile. 

The evidence is conflicting as to the speed of the auto- 
mobile and the speed of the motor bus just prior to and at 
the time of the accident. The witnesses on the part of appel- 
lant fixed the speed of the automobile at from 30 to 35 miles 
per hour. The witnesses on the part of appellee testified to 
the effect that said automobile was not exceeding a speed of 
20 miles per hour at said time. The witnesses on the part of 
appellant fixed the speed of the motor bus at not to exceed 20 
miles per hour just prior to and at the time of the accident, 
while the witnesses on the part of appellee fixed its speed at 
from 35 to 45 miles per hour at said time. All of the occupants 
of the automobile who testified stated that they did not see 
the motor bus until it turned out on the left side of the pave- 
ment to pass said truck, and that there was only an instant 
after seeing the motor bus before the collision; that the motor 
bus was proceeding diagonally across the pavement to the 
left when the collision occurred. The evidence fails to dis- 
close that the driver of the motor bus sounded any horn or 
gave any signal before turning to the left to pass around the 
‘truck. The driver of the motor bus testified to the effect that 
he did not sound any warning. ‘This witness also testified 
that he saw the stationary truck when he was about 100 yards 
from it, and that he pulled out slightly to the left side of the 
pavement, looking ahead, but did not see any automobile com- 
ing. He also stated that he turned completely to the left side 
of the pavement when about 30 feet from the truck; that he 
at once saw the dim lights of the automobile, and ran the 
motor bus off of the pavement on the left side, and that he 
did not strike the automobile until the bus had left the pave- 
ment. 

It is contended on the part of counsel for appellant that 
inasmuch as the motor bus had passed to the south side of 
the pavement with all of its wheels off of the pavement, that 
there was ample room for the car in which appellee was rid- 
ing to have passed between the motor bus and said truck, and 
that therefore the collision could not be said to have been the 
result of negligence on the part of appellant. 

We do not deem this point well taken, in view of all of 
the testimony in the ease, for if the testimony of the witnesses 
on the part of appellee is to be believed, they did not see the 
motor bus until just prior to the collision. In this connec- 
tion George F. Yoxall, the driver of the automobile, testified: 
“The accident happened a little after 7 o’clock on the 26th 
day of September, 1925. It was driving east. We were driv- 
ing about fifteen or twenty miles an hour within 150 or 200 
feet of the truck which was sitting on the road; just as I got 
about opposite the front wheels of the truck this bus came 
around the other side and the bus hit us. The bus came all 
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the way over on the road. The bus was traveling about forty 
to forty-five miles an hour. When the bus came around it 
just missed the truck. JI heard no warning whatever. The 
truck was standing still, to my left side. I was traveling on 
the right side of the black mark. When I saw the bus I tried 
to turn to the left; the bus caught me on the right side of the 
machine and it sprung the front door open. That threw Mr. 
Roberts out under the bus.’’ Appellee and the other occu- 
pants of the automobile who testified, all testified that just 
prior to the accident in question, said automobile was being 
driven on the south side of the center line of said pavement. 

We are of the opinion and hold that, in view of all the 
testimony in the record as to the speed of the automobile in 
which appellee was riding, and the speed of appellant’s motor 
bus, the slippery condition of the pavement, the fact that the 
night was dark and rainy; that the verdict of the jury finding 
that appellee was in the exercise of ordinary care for his own 
safety, and that appellant through its servants was guilty of 
negligence in the operation of said motor bus, is not mani- 
festly against the weight of the evidence. The court there- 
fore did not err in refusing a new trial on that ground. 
Chicago & J. Ry. Co. v. Patton, 122 App., 174-177, aff’d 219 
Ill., 214; Eggman v. Nutter, et al, 169 App., 116-120; Finley v. 
Federal Ins. .Co., 211 App., 66; Field v. Ingersoll, 288 App., 
457-466 ; Sinopoli v. Chicago Ry. Co., 233 App., 432-437. 

It is next contended by appellant that the court erred in 
refusing to give the tenth and eleventh instructions offered 
by it on the trial of said cause. An examination of these in- 
structions will disclose that so far as they state correct princi- 
ples of law, they were covered by other instructions given on 
behalf of appellant. The court therefore did not err in refus- 
ing to give said instructions. Bundy v. West, 297 IIl., 238- 
242; Klusemeier v. East St. Louis Bridge Co., 210 App., 536- 
537. 

It is next contended by appellant that the verdict of the 
Jury is excessive. The record discloses that appellee’s chest 
was crushed, and that he sustained fourteen fractures of his 
ribs; that some of the broken ends of the ribs passed entirely 
through the lungs and into the soft tissues of the chest; that 
his lungs adhered in places to the chest wall; that the injured 
condition of his chest is permanent, and that his chest is 
permanently flattened. The record also discloses that the 
normal rate of the pulse-beat has been doubled by reason of 
said injury; that prior to said injury appellee was strong 
physically, and was earning approximately $2,500 per year. 
We are therefore unable to say that the jury in fixing the 
amount of appellee’s damages was governed by prejudice 
and passion, and unless we are able to do so, we would not be 
warranted in setting the judgment aside on the ground that 
the verdict and judgment is excessive. North Chicago Street 
Ry. Co. v. Ziegler, 182 Il., 9-12; Crooks v. Tazewell Coal Co., 
263 Ill., 343-352; Cheatham v. East St. Louis Ry. Co., 206 
App., 236-237. 

Finding no reversible error in the record, the judgment 
of the trial court will be affirmed. 

Judgment affirmed. 
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Barry, J—On December 9, 1915, appellee loaned his son, 
appellant the sum of One Thousand ($1,000.00) Dollars, for 
which appellant and his wife executed to appellee their note 
falling due in one year. On July 28, 1924, appellee brought 
this suit in assumpsit and in a special count averred that after 
the said note was delivered to him he turned it and another 
note of Five Hundred ($500.00) Dollars over to appellant for 
safe-keeping and to be returned to appellee upon his request; 
that he later requested appellant to return said notes, but he 
failed and refused to do so; that the notes are due and unpaid 
and are of the value of the face amounts thereof, ete. The 
appellant pleaded non-assumpsit and there was a verdict and 
judgment for One Thousand ($1,000.00) Dollars. The jury 
evidently found against appellee as to the alleged Five Hun- 
dred ($500.00) Dollar note. 

This is not a suit to recover on notes, but is based on the 
theory the notes were delivered to appellant as bailee and he 
had converted them to his own use, and that appellee elected 
to waive the tort and sue in assumpsit for an alleged breach 
of the contract of bailment. The bill of particulars filed by 
appellee charged that appellant converted the $1,000.00 note 
to his own use. Appellee testified, on direct examination, that 
he kept the note as long as he was healthy, and when he felt 
kind of sick he thought it best to give it to some of his boys, so 
he took it to his daughter’s and gave it to appellant and told 
him to take care of it until he got better when he would come 
and get it and put it in his box in the bank at Freeburg. In 
his testimony in chief he did not claim that he turned the note 
over to appellant at any other place than his daughter’s home, 
and he fixed no date for that transaction. He further said, in 
chief, that he asked for the note about six months later and 
appellant told him George, another son of appellee, had 
bought the note. He also testified, in chief, that after he gave 
appellant the note at his daughter’s home, he never saw it 
again until four or five months previous to the last trial of 
the cause when George showed it to him. 

On cross-examination appellee made no reference to the 
alleged delivery of the note to appellant at the daughter’s 








home. He said he did not know when he gave the note to 
appellant; that he got kind of sick and took his papers and 
the note to Lawyer Becherer’s office; that appellant and his 
brother George were there, and that he said to appellant: 
“‘Here, Gus, take these papers and notes and take care of 

eee and when I get better I will come for it and take it 
ack.’’ 

Appellee testified, that he endorsed the note in blank at 
the law office of Oscar Becherer. At first he said he could not 
tell when he put his name thereon, but later stated that it may 
have been two years after the note was made. When asked 
on direct examination why he put his name on the back of the 
note he replied that he saw they wanted to cheat him out of 
the money; that he wanted to have it sold and that he told 
Lawyer Becherer to sell it. He testified on cross-examination 
that he had the note at the lawyer’s office when he endorsed it. 
he was then asked where he got the note and if he had it in his 
possession at Becherer’s office, and he replied: ‘‘No, Gus 
(Appellant) had the note and then I see him going kind of 
erooked.’’ He then added that he did not know whether he 
had the note yet in his possession that day or whether appel- 
lant had it; that after he signed his name on the back of the 
note he told Becherer he should collect it. In the same con- 
nection he said: I guess I gave the note back to Gus. I am 
pretty sure, because I did not have it. I did not give it to 
George.’’ 

It is quite apparent that if appellee ever gave the note to 
appellant for safe-keeping, he was very much confused as to 
the time and place of the occurrence. It could not have been 
delivered to appellant at the daughter’s home and again at 
the lawyer’s office, if, after the first delivery appellee never 
saw it again until the first trial of this case. He says that he 
saw appellant was going kind of crooked and was trying to 
cheat him out of the money. That being true it is hard to 
understand why he should endorse the note and deliver it to 
appellant for safe-keeping. Lawyer Becherer testified that 
appellee never endorsed the note in his presence nor asked him 
to sell it. 

Appellant testified that after the note was made his 
father took it with him; that the father married again in 1916 
and soon after told appellant that he wanted his papers out of 
his possession and that appellant said: ‘‘Let’s put them ina 
box;’’ that appellant got a box at the Belleville Savings Bank 
in his own name; that he kept one key and gave the other to 
his father; that he never saw the note after it was put in the 
box until the first trial of this case; that he never gave the 
note to George. He also testified that appellee told him in 
1918 that he (appellee) had given the note to George. Appellee 
denied that appellant gave him a key to the box, or that he had 
access thereto, or that he had placed the note therein or had 
taken it therefrom. 

George Kabureck testified that on June 8, 1918, he met 
anneilee, hy aereement, at the Belleville Savings Bank; that 
appellee then had the note and signed his name on the back 
thereof and gave it to the witness; that he took the note with 
him to Springfield and has had it ever since; that he had com- 
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plained to appellee that the latter had sold some land to ap- 
pellant too cheaply, and that appellee gave him the note in 
question because of that fact. His testimony on the trial was 
at variance with his deposition, previously taken, on about 
every material point. 

The state of the evidence was such as to require that the 
jury be accurately instructed. Appellee’s first given instruc- 
tion was as follows: ‘‘The court instructs the jury that if 
you find from a preponderance of the evidence in this case 
that the plaintiff Albert Kabureck gave the defendant August 
Kabureck two notes to keep for him and that said August 
Kabureck agreed to safely keep the notes, and if requested, 
would return them; but that when requested to return the said 
notes, or either of them, that he failed to return them or either 
of them and converted same to his own use, then the defendant 
August Kabureck, is liable for the face value of the notes so 
converted, and you should find the issues for the plaintiff. 
The court further instructs the jury that the mere possession 
of a note, even though it is endorsed in blank, does not of it- 
self prove ownership of the same. It is necessary that proof 
be made that the endorser delivered the note to the pos- 
sessor.”’ 

The giving of that instruction was reversible error be- 
cause the statute expressly provides that where the instru- 
ment is no longer in the possession of the party whose signa- 
ture appears there on, a valid and intentional delivery by him 
is presumed, until the contrary is proved, Cal. Ill. St. An. ch. 
98, par. 36. Appellee had endorsed the note and it had been 
in the possession of his son, George, for a long time and the 
latter produced it upon the trial. If appellee were suing in 
trover, it would be necessary for him to prove that at the time 
of the alleged conversion he had the right of property in the 
note and also the possession or the right thereof, U. S. Y. & 
T. Co., v. Mallory, 157 Ill., 554. We know of no rule of law 
that would permit appellee to waive the tort and recover in 
assumpsit on a lesser degree of proof. 

If appellee endorsed the note and delivered the same to 
his son George, he would not be entitled to recover in this case. 

The judgment is reversed and the cause remanded. 
Reversed and Remanded. 
Not to be reported. 
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Barry, J—Caroline Renshaw was the owner of a build- 
ing in Hast St. Louis, and on December 2, 1922, entered into 
a written contract whereby she agreed to sell and convey the 
same to George B. Kauffer. The purchase price was 
$11,000.00 and the contract recited that the purchaser had 
paid $500.00 and should pay $3,000.00 more by December 12, 
1922, that he should assume the payment of a $6,000.00 mort- 
gage on the premises ‘and give the vendor a second mortgage 
for the balance of the purchase price. Kauffer was left into 
possession of the premises, upon the execution of the contract, 
and on December 30, 1922, he executed a lease of the second 
floor of the building to defendants in error, Beasley & Zulley, 
for the period of five (5) years from January 1, 1923. The 
undisputed evidence shows that Kauffer procured plaintiff in 
error to carry out his contract with Mrs. Renshaw and that 
the payments due Mrs. Renshaw under the contract of sale 
were made by plaintiff in error. Upon payment being made 
Mrs. Renshaw conveyed the premises to plaintiff in error in- 
stead of making a deed to Kauffer. Beasley & Zulley had 
been in possession of the second floor of the building for sev- 
eral years prior to the time Mrs. Renshaw sold the premises 
to Kauffer, and they continued in possession thereof from 
thence hitherto. At the time plaintiff in error obtained his 
deed from Mrs. Renshaw he placed a mortgage upon the 
premises for $10,000.00 and at least a portion of the proceeds 
thereof was used by him in paying the purchase price which 
Kauffer agreed to pay to Mrs. Renshaw. The mortgage 
notes were endorsed to John Gundlach, and P. H. Sauter has 
some interest therein. Sauter and Gundlaeh filed their bill to 
foreclose the mortgage and a decree of foreclosure was ren- 

SS dered but the court found that Beasley & Zulley had paid the 
rent for the full term of their lease to Kauffer and that they 
were entitled to the possession of the second floor of the 
building until January 1, 1928, without the payment of any 
further rent. 
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Kacalieff sued out of a writ of error and cross errors have 
been assigned by Gundlach and Beasley & Zulley. It will be 
observed that Beasley & Zulley procured their lease from 
Kauffer, who was a vendee in possession of the premises, and 


that they were in possession of the second floor of the build- 
ing under that lease at the time the mortgage was executed. 
The general proposition does not admit of controversy upon 
the authorities, that from the making of an absolute contract 


of sale, the land is regarded, in equity, as the property of the 
vendee, who may dispose of it or encumber it in like manner 
with land to which he has the legal title, subject to the rights 
of the vendor under the contract, Lumbard v. Chicago Sinai 
Congregation, 64 Ill., 477-482. Where there is a contract for 
the conveyance of land and the purchaser is let into posses- 
sion, he is, in equity, the owner of the land, subject only to the 
lien of the seller for the unpaid purchase money, and has a 
right to the free use and enjoyment of the rents, issues and 
profits so long as he is not in default under the contract, Bald- 
win v Pool, 74 Ill., 97. 


While it is a fair inference that Kauffer did not pay the 
purchase price within the time mentioned in the contract, yet 
there is no showing that it was because of any fault on his 
part. So far as the record shows the delay in closing the deal 
may have been the fault of Mrs. Renshaw. At any rate it 
would seem that the delay was with the consent of both par- 
ties to the contract and that it cannot be said that Kauffer was 
in default. Kauffer, with the consent of Mrs. Renshaw, pro- 
eured Kacalieff to carry out the contract and the deed was 
made to him. When the mortgage was executed Beasley & 
Zulley were in possession. Actual occupancy of the premises 
is equal to recorded instruments under which the occupant 
claims in charging notice of the occupant’s rights and claims, 
and a purchaser or mortgagee is bound to inquire by what 
right or title the occupant holds and takes subject to that 
right or title, Moore v. Machinery Sales Co., 297 Il., 564. The 
execution of a deed to leased land operates, in law, to convey 
rents accruing thereafter, but does not give the grantee the 


right, as against the lessee, to any portion of rent paid in ad- 


vanee. Nelson v. Joshel, 305 Ill., 420. The same rule applies 
to the mortgagee who takes a mortgage after a purchaser has 
entered into possession under a prior lease and is in posses- 
sion at the time the mortgage was executed. 

If Kauffer had completed the purchase himself and had 
procured a deed from Mrs. Renshaw and had executed the 
mortgage in question, no one would seriously contend that 
Beasley & Zulley would not be entitled to possession under 
their lease for the full term thereof and without the payment 
of any more rent if they had paid the rent in advance. The 
mere fact that Kauffer procured Kacalieff to complete the 
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purchase and take a deed direct from Mrs. Renshaw instead 
of having her make a deed to him and he to execute a deed to 
Kacalieff, does not put Kacalieff or the mortgagees in any 
better position. The undisputed evidence is to the effect that 
Beasley & Zulley had paid the full amount of the rent for the 
full term of the lease, to Kauffer, before Kacalieff received a 
deed from Mrs. Renshaw. 

We are of the opinion that the decree is in accordance 
with the law and the evidence and should be affirmed. In the 
view we take of the case it is unnecessary to pass upon other 
questions raised by the several parties. As the rights of 
Beasley & Zulley were fully protected by the decree they are 
not interested in the question as to whether such a showing 
was made as entitled the mortgagees to a decree of fore- 
closure, and no other person is raising that point. The decree 
is affirmed. 

Affirmed. 
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